0araToKpaTHOro a0COJIFOTHOIO IIPUPOCTY BIIKPUTHX IPOBaKEHb 3a cT. 212 KK Vkpainu
BBAKAEMO OOI'DYHTOBAHHUM IIeperisay KBaldl(DIKYIOUMX O3HAK 3JIOUMHY, a caMe IIOJ0
3aCTOCYBaHHS K 0a3u po3paxyHKy 50% 1moaaTkoBoI coIiaabHOI MUIBIH 13 MMABUIIEHHIM
ii posmipy mo 100%, mio BiAmoBimaTMe peaybHIM €KOHOMIYHIN CHUTYarlii, 30Kpema
HasiBHOMY piBHIO 1HGIsIL. [{e aBTOMaTH4HO Npu3Beie A0 ONTUMI3ALll BIATOBLAATEHOCTI
3a JJaHWUW BUJ 3JI0YMHHOI JISUTBHOCTI, BIAMOBIIHO, Yepe3 ii 3pocTaHHs BABIYl. BomaHodac
BKpail BaXKJIMBUM JIJIsl OTHO3HAUYHOTO TPAKTYBaHHS HOPM KPUMIHAJIBHOTO 3aKOHO/IaBCTBA
€ 3aMiHa HEKOPEKTHO BXKUTOIO TOHATTS «HEOMOJATKOBYBAaHMM MIHIMYM JIOXO/IB
IPOMAJISIH» Ha «TIOAATKOBY COLIAJIBHY MUIBIY.
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Mockaawk H. b.
K.C.H., JOIEHT Kadeapu (1)1HaHCOBO -€KOHOMIYHOT
Oe3reku Ta iHTenekTyanbHoi BiracHocTi OO THEY

OCOBJIMBOCTI 3ACTOCYBAHHSI MUTHUX 3ACOBIB 3AXUCTY IIPAB
THTEJEKTYAJIbBHOI BJACHOCTI Y HAIIIOHAJIBHIN
TA €BPOINEVCHKINA MPAKTHIII

Yroga mpo TOpPriBelbHI aCIEKTH MpaB IHTEIEKTYyaJbHOI BIIACHOCTI (mami —
Yromga TRIPS) y po3aumn 4 nepenbayae mpaBoBe peryJIlOBaHHS CHEIIAIbHAX BUMOT
010 3ax0/iB Ha KopaoHi. Tak, ct. 51 Yromm TRIPS nepez[6aqaeTbc;1 mo: «Ynenu
MOBUHHI, 3T1IHO 3 BUKJIAJECHUMH HIKYE TMOJOKEHHSIMHU, HpI/II/IHSITI/I MPOLEYPH A
TOro, MO0 HAajaBaTH MOXIMBICTH BIACHUKY IIpaB, SKWH Mae MIMCHI MifCTaBH
MIJ03PIOBATH, 110 MOXE BiAOYBaTHCS IMIIOPTYBaHHS TOBapiB 3 (pabcuikoBaHUM
TOBapHUM 3HAKOM a00 TOBapiB, CTBOPEHUX 3 TMOPYIICHHSM aBTOPCHKUX IIPaB,
MoJaBaTu J0 KOMIIETEHTHUX OpraHiB, aJMIHICTPAaTUBHHX a00 CYJOBUX, MUCHMOBY
3as1By 3 MPOXaHHSAM, II00 MUTHI OpPTaHM 3aTPUMAaNH 1[I TOBApU 1 HE BUIYCKAIH iX y
BiTbHUI 00ir...» [1]. Bkazanumu nonoxennsmu Yroaa TRIPS BcranoBiroe chepy
3aCTOCYBaHHS CIIEIIAIbHUX BUMOT 11010 3aXO/1B Ha KOPJIOHI.

IonibHi HOpMH 13 BH3HAYCHHS C(EPH 3aCTOCYBAHHS MUTHOTO KOHTPOJIIO
MICTSTBCSI 1 Y HOPMaxX MUTHOI'O 3aKOHOJABCTBa YKpaiHH, 1 Y HOPMAX PETiOHAIBHOTO
3akoHogaBcTBa €C. AHali3 BKa3aHUX IMOJIOKEHb /A€ 3MOTY CTBEPIKYBAaTU IIPO
HasBHICTh TMEBHUX BIIMIHHOCTEW y BHM3HAU€HHI Takoi cdepu, 10 B MOJATBIIOMY
noTpedye rapMoHizaii.

Yroga TRIPS y ct. c1. 51 Ta 60 BcTaHOBIIOE Cdhepy 3aCTOCYBaHHS MHUTHOTO
KOHTpoNt0. Tak, MUTHUHA KOHTPOJIb MOXKJIMBUM CTOCOBHO IMIOPTYBaHHS Ta
EKCIOpPTYBaHHS ToOBapiB 3 (QanbCcu(PiKoBaHUM TOBAPHUM 3HAKOM aboO TOBapiB,
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CTBOPEHHX 3 MOPYIICHHSM aBTOpchbkux mpaB. [Ipumitka 13 mo cr. 51 BcTaHOBIIOE,
[0 HE TOBUHHO OyTH KOJHUX 3000B’SI3aHb 3aCTOCOBYBATH Takl Mpoueaypu A0
iMopty TOBaplB BUIyLICHUX HA DPHHOK B IHII KpaiHi BIACHUKOM IMpaBa
IHTeICKTyaIbHOI BIIACHOCTI 200 3a HOro 3roj01o, Yn 10 TPaH3UTHHX TOBApiB. Takox
BUILIE3ra/IaHl TOJIOKEHHS MOXYTh HE 3aCTOCOBYBATHUCS /0 HE3HAYHOI KIIBKOCTI
TOBapiB HEKOMEPIIIITHOTO MpU3HAYEHHS, SIKI MICTATHCS B OCOOMCTOMY Oaraxi ociod
a00 BIANPABISAIOTHCS MAJIUMU MAPTIsIMHU.

I3 mpuitasaTTam MK Vkpainu y HOBi#t penakmii 2012 poxy, CIpusSHHIO 3aXUCTY
MpaB IHTEJIEKTYaJIbHOI BJIACHOCTI MiJ] Yac MEPEeMINIEHHS TOBapiB 4Yepe3 MUTHUU
KopZoH Ykpainu npucssiueHo po3ain XIV. Cohepa 3aCTOCYBAHHS YMHHOIO pEeaaKIli€ero
MK VYkpaitu 3BOZUTBCS O HACTYIHOrO: «3aXOAH, MOB’sI3aHI 3 MPU3YHHHCHHIM
MUTHOTO O(i)OpMJ'IeHHH BIIMOBIHO JI0 TOJIOKEHb L[LOTO PO3JLTY, 3aCTOCOBYIOTHCS
opraHaM# JOXOJiB 1 300piB IIOJI0 TOBAapiB, SIKI BBO3SITbCS HA MUTHY TEPUTOPIIO
VYkpainu A BUIBHOTO 00iry abo BUBO3ATHCS IS BUIBHOIO 00Iry 3a MeX1 MUTHOI
TepuTopii YKpaiHu, 3a BHHATKOM: 1) 0COOMCTHX pededl rpoMajisiH; 2) TOBapiB, sKi
MICTATh 00’€KTH MpaBa IHTEICKTYalbHOI BIACHOCTI, 10 OXOPOHSIOTECS BIAMOBIAHO
/10 3aKOHY, Ta 5IKI NMEPEMIIlyIOThCS Yepe3 MUTHUH KOPIOH YKpaiHH /Ul BIACHOrO
BUKOPHUCTAHHsA TIPOMAJIIHAMMU 1 He TpH3HAYCHI U1 BHPOOHMYOI UM IHIIO
MIIPUEMHHUIIBKOI JIISUIBHOCTI, CymMapHa BapTiCTh Ta/ab0 Bara SKUX HE MEPEBUILYE
obMmexeHb; 3) npunacis [2].

I3 o3HaueHoi Hopmu BOauaeTbes, MmO nonoxeHHsmMu MK  Vkpainu He
KOHKPETU3YETHCS MEPeIliK 00’ €KTIB MpaBa 1HTEIEKTYabHOI BIACHOCTI, 33 CIIPUSIHHSM
y 3aXHMCTI [IPaB Ha SIK1 € 3MOra 3BepTaTUCh O MUTHUX OPTaHIB MPABOBIACHUKY.

fpyHTOBHHﬁ HAayKOBHIl aHaJII3 MUTHHX 3aXOJiB 3aXHCTYy IIPaB iHTeﬂeKTyanLHO'i
BJIaCHOCTI B Kpainax €C no3Boste CTBEPIUKYBAaTU PO YiTKO BCTaHOBJIEHY cdepy ix
3aCTOCYBaHHs 1 mnepenbayeHHs BUHATKIB 13 1i€i cdepu BHUKIIOUHO 3aBISKU
peryiaMeHTallii BUYEpIaHHS MpaB HpaBOBHaCHI/IKIB Tak, Permament Pamm (€C)
1383/2003 y ct. 2 (1) BCTAaHOBITIOE€ MOXKIIUBICTh 3aCTOCYBaHHs MUTHHX 3aX0/iB 010
TaKUX TPbOX T'PYI TOBAPIB, SIK1 MOPYIIYIOTh MPABO 1HTEIEKTYaIbHOI BIIACHOCTI:

KonTpadakTHi ToBapu, IO BKIOYAIOTH. TOBApH 3 O3HAKAMH, aHAJIOTTYHUMH
ToBapaMm 3 (anbCu(iKOBAHOK TOPTOBeIbHOI Mapkor Yroau TRIPS; kpim Toro —
OyJlb-IKU/ CUMBOJI TOPrOBEIBHOI MapKu, y TOMY YHUCI BIJOOPaKEHHUN OKpEeMO Bijl
TOBapiB, 32 TUX K€ yYMOB, IO 1 JijIi TOBapiB, HABEJCHUX BUIIE; YIMAKOBKH, Ha fKI
HAHECEHO 3HAaKU KOHTpa(aKTHUX TOBAPIB, 1110 BiAOOpaX)EHI OKPEMO, 32 THX K€ YMOB,
SIK 1 1711 TOBapiB, HABEJICHUX BHIIIE.

[Tipatchki TOBapH, BU3HAUEHHS SIKMX BIATOBIA€ BU3HAYEHHIO «TOBAPIB 3 OPYIICHHSIM
ABTOPCHKHUX TPaB» 3 JOJaBaHHAM TOBAPIB, SIKI € KOMISIMHU a00 SIK1 MICTATh KOIIii, BATOTOBJICHI
0e3 3rogu ocoOM, IO Ma€ MPaBO Ha 3apeecTpoBaHMiA ab0 HE3apeeCTPOBAHWM 3TITHO 3
HAIlIOHAJTbHUM 33aKOHOJIABCTBOM IPOMMCIIOBHI 3pa3ok, abo ocolOu, sika Oysia HaJeKHUM
YHHOM YIOBHOB2)KCHA CY0’€KTOM IPaBa y KpaiHi BUTOTOBIICHHS.

ToBapu, ski y JepxaBi-djieHl, 7€ MOJaBaTUMEThCS 3asiBa Ha 3aCTOCYBaHHs T
MUTHUX OpPTraHiB, TOPYNIYIOTh: MaTEeHT BIJITIOBIZIHO JIO 3aKOHOJIABCTBA II1€1 JIep>KaBU-
YJieHa, J10JaTKOBUIA cepTH(blKaT 3aXMCTy BUJy; HalllOHAJIbHI TIpaBa Ha COPTU POCIIHH
3r1HO 3 3aKOHOJIABCTBOM LIi€T IepikaBH-1/IeHa ab0 mpasa Ha copTH pocianH CriibHOTH;
3a3HAYEHHS TIOXOJKEHHS a00 reorpadiyHi 3a3HAYEHHS, SIKI OXOPOHSIOTHCS 3a
3aKOHOJIABCTBOM IIi€1 Jiep kaBU-wieHa abo Ha piBHI CriibHOTH [3, €. 400].

Sk 6aunmo 13 HaBeJEHOTO BUIlle, PernmaMeHT TakoK CyTTEBO PO3MIMPUB MEPEITIK
00’€KTIB MpaBa IHTEIEKTyalbHOI BJIACHOCTI, IIOAO SIKHUX MOXIIHMBE 3aCTOCYBaHHS
MUTHUX 3axofiB y mopiBHsHHI 13 Yromow TRIPS. Ilpore, Ha BigmiHy Bin
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HaIlIOHAJIBHOIO MHUTHOTO 3aKOHOJABCTBA, JAETANI3Y€E JO SIKMX TOBapiB, L0 MICTATH
00’ €KTH MPaBa IHTEICKTyalIbHOI BIACHOCTI, € 3MOra 3aCTOCOBYBATH 3aXO/IH.

CyTTeBom BIAMIHHICTIO, sIKa CIOCTEPIra€ThCs MDK HAUIOHANBHUM  Ta
€BPONEHCHKUM 3aKOHOJABCTBOM Yy MHUTaHHI c(hpepu 3aCTOCYBaHHS MUTHHUX 3aXO/IIB, €
BIJIMIHHICTh Y BCTAQHOBJICHHI BUKIIOYEHb. Tak, PeriamMeHT He 3aCTOCOBYETHCA [0
TOBapiB, Ha 5Kl Oyja HaHECEeHa TOProBejibHA MapKa 3a 3roJiM Cy0’€KTa mpaBa Ha el
3HaK, a00 TOBapiB, SIKI MAIOTh 3aXUIICHE 3a3HAYCHHS MOXO/KEHHS a00 3aXHILECHE
reorpadiuHe 3a3HaueHHs, a00 MepeOyBarOTh i MATEHTHOI OXOPOHOK abo
OXOPOHOIO J0JIATKOBOr0 cepTU(ikara 3aXHCTy, aBTOPCHKOI0O IMpaBa ad0 CyMIKHHMX
npas, a0 MpaBa Ha TPOMUCIIOBUH 3pa30K ab0 COPT POCIUH Ta sIKi Oy BUTOTOBJICH1
3a 3roJiu cy0’eKTa mpasa, mporte, 0e3 Moro 3rou HaAXOASITh AJIS JIeKIapyBaHHS AJIs
BUIBHOTO 00iry, ekcnopty abo peekcnopTy. BiH Takox HE 3aCTOCOBYETHCS [0
TOBapiB, 3a3HAYEHUX BHUIIE Ta sIKI OyJIM BUTOTOBJIEHI a00 OylIM 3aXWLIEHI 1HILIKAM
PaBOM IHTEJICKTYaJbHOT BJIACHOCTI, HaBejaeHUM y Permamenti y crarri 2 (1), 3a
YMOB, BIIMIHHUX BiJl TOI'OJI)KEHHUX 3 Cy0’€KTOM IMpaB.

HaBegenumu Buille HOpMamu PeriiamMeHT BIJIMEKOBY€E 3aCTOCYBaHHSI MUTHHUX
3aXO0/iB y BHNAJKY 3MIHCHCHHS MapaeIbHOTO IMIOPTY, YNM 3aJ0BONBHSIE BUMOTY
Yromu TRIPS. MK Vkpaiau cepen BukiItoueHb i3 chepu 3ACTOCYBAHHA HE 3rajlye
NOJIOHUX BHIAJKIB,  TOMY HE Ja€ MOMKIHBOCTI 4iTKO yCBl,I[OMI/ITI/I HOro CTaBJICHHS
710 TUTAHHS MapajieIbHOro IMIOPTY. MU BBakaeMo, 10 TaKUW CTaH peuei Mae Miclie
yepe3 HEOJHO3HAUHY TO3MIIII0 3aKOHOJABIl y TMMUTaHHI BHUYEpHaHHS IMpaB
IHTEIEKTYallbHOI BJIACHOCTI, 1 caMe 1€ BIATATYE OJIHO3HAYHE BUPIIICHHS MUTAHHS
1010 NapajeNbHOro IMIIOPTY.

HactynHoro ~ BiAMIHHICTIO ~ MDK  €BpONEHCHKMM  Ta  HAI[lOHAJIbHUM
3aKOHO/JABCTBOM Yy MHTaHHI c(epu 3acTOCYyBaHHS MUTHHX 3aXOJlIB 3aXHUCTY IpaB
IHTEIEKTYaJIbHOI BIIACHOCTI € MO3UIIis II0JI0 TPpaH3UTHUX ToBapiB. Tak, Pernmamentom
TPAH3UT TOBAPIB BIJHOCATHCS JO BHUHATKY, 3a SIKOTO HE 3aCTOCOBYIOTHCSI MHTHI
3axoqu. MK VYkpainu y penakuii 2012 poxy moaiOHOro BHHATKY HE MICTHTh, XO4Ya
BiH ICHYBaB Yy TONEpeaHIX peAakiisax. PealbHUX MNpuYMH [ BIAMOBU Yy
periaaMeHTauli nogi0HOro BUHATKY MU HE BOa4aeMo, a TOMY IIPOIIOHYEMO MTOBEPHYTH
HOPMY 1100 HE3aCTOCYBaHHSI MUTHUX 3ac001B Yy BUNIAAKY TpaH3uTy 10 MK Ykpainu.

OToX, TpOBEAEHUN MOPIBHIBHO-IPABOBUI aHalli3 HOPM MIKHAPOHOTO,
HaIlIOHAJILHOTO Ta PEriOHAJILHOTO 3aKOHOJABCTBA y MUTAaHHI BCTAHOBIICHHS cepu
3aCTOCYBAHHSI MUTHHUX 3aXOJIIB 3aXMUCTy IpaB IHTEIEKTYaJIbHOI BJIACHOCTI JaB HaMm
3Mory copMyBaTH HACTYITHI BUCHOBKU

1. Yrona TRIPS BCcTaHOBIIO€ BUMOTY HIOJ0 OOMEXEHOTO Mepemniky 00’ €KTiB,
JUIsl 3aXMCTY TIpaB Ha SIK1 € 3MOra 3BepTAaTHCh 10 MUTHHX OpraHis. fIk HaiiOHanbHE,
TaK 1 €BPOICHCHKE 3aKOHOJABCTBO PO3LIMPIOIOTH I MEPelikh i nepeadadaroTh
3aCTOCYBAHHS MUTHHMX 3aXO/l1B 10 3HAYHO OUIBIIOT KUTBKOCT1 00’ €KTIB.

2. Bunsatku i3 chepu 3actocyBanHs B Yroni TRIPS cTocyioTbes mapanenbHOTO
IMIIOPTY, TPAaH3UTY TOBApIB, a TAKOXK MEPEBE3EHHS HE3HAUHOI KIJIBKOCTI TOBAapiB
HeKOMepuiﬁHoro MpU3HAYEHHsI B ocoOucToMy Oaraxi ocid abo BiI[HpaBJ'ISIIOTBCSI
MAJIMMH TIapTisMH. €BPOIEHCHKE 3aKOHOMABCTBO MICTHTH AHANOIIYHI BHUMOTH [0
BUHATKIB, YUM MIATBEPKY€E IUIKOBUTY BIAMOBIAHICTH HOpPMaM MIXHAPOJHOIO
3aKOHOJaBcTBa. HalioHanbHE 3aKOHOAABCTBO B IPOLECI KOrO PO3BUTKY 3a3HABAJIO
CYTTEBUX 3MIH y NMUTAaHHI BCTAHOBJICHHSI BUHATKIB 13 cepu 3acTtocyBaHHA. CTaHOM
Ha CHOTOAHINIHIA JIEeHb HE 3HaWuuiM cBoro BigoOpaxkenHs y MK Vikpainu
nepe0aueHHsl BUHATKY MPO MapajedbHUl IMIIOPT Ta TpaH3UuT. BkazaHa ocoONMBICTS
NPUBOJIUTH /IO  HEBIANMOBIAHOCTI  HAI[IOHAJIBHOTO  3aKOHOJABCTBA  BHMOTaMm
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MDKHapOJHOTO aKTy 1 OpH MOJAIBIIOMY 3A1HMCHEHH1 YKpaiHOIO €BpPOIHTErpaliiHuX
MPOLECIB, — HEOOX1IHOCTI rapMOHI3aLi] B 03HAYCHHUX IUTAHHSIX.

3. [Ipu4nHOKO BiACYTHOCTI Y HOPMaX MUTHOTO 3aKOHOLABCTBA YKPATHU YiTKOrO
CTaBJICHHSI JI0 TTapaJieJIbHOTO 1MnopTy €, Ha Hallly IyMKY, BII[CYTHICTB OJIHO3HAYHOTO
BUPIIICHHS TUTAaHHS NP0 HASBHUM PEXUM BHUYEPIIAHHS NpaB IHTEJIEKTYalbHOT
BJIACHOCTL. [IpUiHATTS pilleHHs [MI0J0 OOpaHHS PEXUMY 37aTHE BIUIMHYTH Ha
MOJAJIbIY €BOJIIOI[IF0 MHUTHOIO 3aKOHOJIABCTBA B HaMpsMi ajanTaiii Horo 1o
€BPOMNENCHKOTO PETriOHANBHOTO 3aKOHO/1aBCTBA.
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Xow’sak K. A.
BUKJIaAa4 Kadenpu piHaHCOBO-EKOHOMIYHOI Oe3MeKn
Ta IHTEeNEeKTyasbHOI BiacHocTi FO® THEY

MIKHAPOJJHUHM JOCBLJ MIPOTUAII KOPYIIIIII

Ha cyyacHomy eTami po3BUTKY CYCHUIBCTBA Ta ACPKAaBU OJHIEIO 3 MEPEIIKO]I, sIKa
raibMye pedopMyBaHHS €KOHOMIKM Ta TMOJITUKO-TIPABOBI MEPETBOPEHHS B YKpaiHi €
npobJieMa Kopymiiii. 3a MOKa3HUKaMH BILTUBOBO1 Mi;KHapoz[Ho'f Heyp;IILOBo'l' opraHi3aui'1'
(Transparency Internatlonal) sIKa 3AICHIOE OLIHKY PIBHSI Kopynun Ykpaina € OJTHIEIO 3
HAKOPYMITOBAHIIINX fepykaB CBITy. Tak, 3a IHICKCOM CIPUHHATTA KOPYIILLii (Corruptlon
Perceptions Index) Ykpaina y 2015 pomi orprmana 27 6ais 31 100 moxximBuX 1 Tocina
130-ty mosumito 3i 168 [1]. Tomy B ymMOBax ChOTOJCHHS HEOOXITHOK TEPEIyMOBOIO
CTAaHOBJICHHS Ta PO3BUTKY €(EKTUBHOI BITUM3HSIHOI EKOHOMIKA € 3alpOBa/>KEHHS
e(eKTUBHUX 3aXO1B MTPOTUIIi KOPYTILIIi.

Ha nuisaxy nojgosianHg KOpynuii BApTO BpaxOBYBATH JOCBIJ YCIIIIHUX y JaHIi
chepi kpaiH, TOOTO 3 HAWHWXKYKUM piBHeM Kopyniii. Jlo kpaiH, sIKi CTBOPWIH
e(eKTUBHUI MeXaHI3M MOpOTUJIi Kopyrmiii, MoxkHa BigHectu: Janiro, DinnsHAIO,
benbrito, Cinranyp, Hinepnannu, I'pysito, [lIBeiinapiro, BenukoOputanito, CILA,
Himeuunny ta iH. KokHa 13 KpaiH Mae CBOi 0COOJMBOCTI B oOprasizaiii
AHTUKOPYMIIIAHOI TISJIBHOCTI, aje COUIBHUMHU JIJIs HUX €. 3yCHIUIA 1010 OpraHi3alii
aKTUBHOI MPOTUII KOPYNI[IMHUM MPOsiBaM; CTBOPEHHS BIAMOBIIHOI MPaBOBOi 0a3u;
3aJIy4EeHHs IPOMAICHKUX OPTaHi3alii 0 IPOTH/IIl KOPYIIIMHIM IPOSBaM.

AHTI/IKopynuiﬁHa nonitika CiHramypy Bpaxae cBoiMu ycrixam. Ii neHTpanbHOr0
JIAHKOIO € TOCTIHHO Mil0Ynii Crieliali3oBaHnii opraH 1mo 60poTs0i 3 Kopymiieio — bropo
1o po3cn1J:[yBaHHIo BUIIA/IKIB Kopynuu SIK€ BOJIOJIIE€ TIOJMITHUYHOIO 1 (PYHKIIIOHAJILHOIO
camocTiiHicTIo. Lleil He3anexHUl opraH po3ciiaye Ta NEPEBIpsi€ BUMAIKU 3JI0BKHUBAHb
cepell JEp)KaBHUX UYWMHOBHMKIB 1 B TPHUBATHOMY CEKTOpl Ta MOBILIOMIISIE MPO HHUX
BIITMIOBIJIHI OpraHy JJIsl BXKMBAHHSA HEOOXIAHUX 3aX0JliB. [ 0JIOBHA 1/1€ aHTUKOPYIIIHHOT
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