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INTERNATIONAL RESPONSIBILITY FOR INTERNAL
DISPLACEMENT: A CONTRADICTION IN TERMS?

The phenomenon of internal displacement may not be recognized as a new
type of migratory movements. Nevertheless, the long history of people being
displaced from their homes is characterized by a rather low attention to the
movements within the borders of the same country. However, it should be noted
that the scale of migration and displacement has significantly augmented during
the past decade. It is hard to name the exact number if internally displaced persons
(hereinafter IDPs) in the world, given the complications arising from identification
of IDPs in urban areas, but the comparison is usually made to the number of
refugees, which is resulting in the IDPs that outnumber the refugees by
approximately two and a half times.

The causes for displacement and migration are numerous and currently are
being vividly discussed both by practitioners and in academia. For the hereby
thesis 1t would be appropriate to accept the theory of migration-displacement
nexus, which states on the position, that the clear distinction between the
economic, political or climate displacement is not possible to set in the current
reality [7, 3]. The only group of the displaced persons, that has an international
legal framework are refugees. The 1951 Refugee Convention and 1967 Protocol
relating to the status of refugees contain a clear definition of person entitled to
obtain a refugee status. Unlike, refugees, the IDPs have no binding international
legal framework that would provide a clear definition and instruments of protection
of IDPs rights and responsibility for their violation. Therefore, given the limited
capacity of the hereby thesis, only the issue of international responsibility for
internal displacement will be discussed.

The importance of the topic is also justified by the record number of IDPs
not only in the world, but also in Europe. While Africa became a pioneer in
adopting a binding legal instrument African Union Convention for the Protection
and Assistance of Internally Displaced Persons in Africa (Kampala Convention),
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Europe, despite operating with a set of human rights protection instruments is
facing a new challenge of protection the rights of IDPs. The particular example to
this challenge 1s Ukraine, that currently holds around 1,6 miln of IDPs. It i1s known
to be the newest and most numerous example of internal displacement due to the
conflict after the fall of Yugoslavia and the Soviet Union.

With a set of international human rights law and international humanitarian
law norms it is particularly important to highlight the problem of international
responsibility for forced displacement, and in this case — for internal displacement.
The 1ssue at stake is of a complicated nature since it requires to question the limits
of national sovereignty. In other words — can state be held accountable for
displacement of persons within their own borders? And more importantly, are there
international legal norms that enforce a certain responsibility for the internal
displacement.

Guiding Principles despite being non-binding and only international
document on the internal displacement is based on the humanitarian and human
rights law. Therefore, the aim is to find out whether there is a binding norm
corresponding to the p. 1 of principle 6 stating that «every human being shall have
the right to be protected against being arbitrarily displaced from his or her home or
place of habitual residence» [4].

First of all, the prohibition of forced displacement is presented at the level of
customary international humanitarian law. Forced movement, regardless of
whether it has a mass or individual character under Art. 59 of the The Geneva
Convention relative to the Protection of Civilian Persons in Time of War
constitutes a violation of humanitarian law. Moreover, thanks to the Second
Supplementary Protocol, such a ban extends not only to international armed
conflicts, but also to internal armed conflicts [5, 13].

Second of all, in article 7, paragraph (d) of the Rome Statute of the
International Criminal Court, crimes against humanity include deportation or
forced displacement of the population. Article 7 (2) states that «deportation or
forcible transfer of the population» means the forcible transfer of persons who
have been subjected to eviction or other coercive actions from the area in which
they are lawfully present, in the absence of grounds permitted under international
law». Moreover, war crimes under article 8 (2) (a) (VII) of the Rome Statute
include the illegal deportation of «or the movement or illegal deprivation of
liberty» [1, 3].

The Convention from Kampala includes regulations aimed at criminalizing
arbitrary movements. Article 7 (4) states that «members of armed groups are held
criminally responsible for their actions, which violate the rights of internally
displaced persons in accordance with international law and national law» [2, 9].
Despite the fact that according to the Convention from Kampala, arbitrary
displacement is not a criminal offense, article 4 specifies a norm requiring Member
States to punish «acts of arbitrary dlsplacement that constitute genocide, war
crimes or crimes against humanity» [2, 6]. Individual countries have also included
a provision on criminal liability for arbitrary transfers to their national legislation,
but the problem of implementing such norms at both the national and international
levels remains urgent.

Walter Kélin in his last report stressed that responsibility should be
manifested not only through criminal sanctions, but also through other legal means,
such as reparations, restitution (returning individuals their status before relocation)
or compensation [8, 105]. Such legal instruments should protect the interests of
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displaced persons not selectively, but taking into account the principle of equality
before the law. In turn, Bogumit Terminski noted that arbitrary displacement is
closely related to the right to adequate housing [6, 156]. The legal basis for the
restitution and real estate of IDPs 1s presented in the Principles on restitution of
housing and property of refugees and displaced persons. This document 1s based on
the principles of equal rights for men and women and non-discrimination.
Moreover, article 5 of the document states that «everyone has the right to be
protected from arbitrary displacement from his home, from his land or place of
habitual residence» [3, 10].

The report of former Representative of the United Nations® Secretary-
General on the Human Rights of Internally Displaced Persons speaks not only of
responsibility after the fact of displacement, but also of the obligation to prevent
forced relocations, as in the case of natural or man-made disasters. The European
Court of Human Rights (hereinafter ECHR) recognized that countries have
positive obligations to create a legal framework for the effective protection of the
right to life in the understanding of Article 2 of the European Convention of
Human Rights (hereinafter ECHR). )

In conclusion to the decision in the case of Oneryildiz v. Turkey The ECtHR
confirms Turkey’s blame for the explosion caused by human activities, as local
authorities knew the risks of such a situation and did not provide conditions for its
prevention. The decision of the ECtHR in the case of Budayeva v Russia concerns
the prevention of the consequences of a natural disaster. The ECHR acknowledged
that, in spite of considerable freedom of countries in choosing methods to protect
the rights of their citizens, «the main duty of the state is to create a legislative and
administrative framework designed to ensure effective deterrence from threats of
violation of the right to life» [9]. Despite the large number of discussions on this
decision, it constitutes a powerful precedent, including for the subsequent
interpretation of the actions of countries in the context of internal displacement.
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IHPABOBE PEI'YJIIOBAHHSA IH@OPMAIIIﬁHOFﬂO 3ABE3IIEYEHHA
JIAJBHOCTI OPI'AHIB AEPKABHOI BJIA/I

VY cydacHMX yMOBax MIOOAII30BAHOTO CBITY 13 PO3BUTKOM I1HHOBALIHHUX
TEXHOJIOTIH Ta Mepexi [HTEepHET muTaHHs AOCTYIy A0 iH(opmaiii Ta MUTAHHS
iH(OpMALIHHOTO PEry/IIOBaHHS isSUTBHOCTI opraH113 ACPKaBHOI BIIagu MoTpedye
HOBOTO MIAXOAY A0 MPABOBOTO PETY/IOBAHHS, SIKMI OM OXOIUTIOBANIO YCi HasBHI
MUATAHHS, IO CTOCYIOThCS 1I€T chepu.

HaiGinpmmii  06’em iH(opmarii, MmO pEryaroe THUTaHHS — JCPIKABHOTO
yHOPaBIIiHHS 1HPOPMALIHHOK C(HEPO0 MICTUTBCS B MIA3AKOHHMX HOPMATHUBHO-
NpaBOBHMX aKTaX, 30KpeMa, Y MOCTaHOBAX Kabinery MinicTpi YKpaiHu, aKTax
MIHICTEPCTB, ACP)KABHUX KOMITETIB, IHINMX LEHTPATBHMX OPraHiB BHKOHABYOI
BIaJH, MICLCBUX [CPXKABHMX aAMIHICTpauii TOWO. SIK PE3yJbTAT BTOPUHHOI
(hopmu IPABOBOrO PEryJIIOBAHHS [ACPKABHOIO YIPABIIHHS LI HOPMH CIPSIMOBAHI
Ha 3a0€3MEeYCHHsT AI€BOCTI KOHCTUTYLIHHMX HOPM Ta HOPM 3akoHIB. OnHaK
OCHOBHMM 3aKOHOM, III0 CTOCYEThCs JaHOi cepu € 3akoH «IIpo iHpopmauiioy,
BIAMOBINHO 10 HBOTO iH(pOpMalis — He Oyab-siki BIAOMOCTI Ta/ado naHi, sKi
MOXYTh OyTH 30€pekeHI Ha  MaTepianlbHMX — HOCisX abo BiZoOpaxeHi B
€IIEKTPOHHOMY BHIIIsiAl. OCHOBHMMHM HAmpsMaMu JE€P’KaBHOI  1H(POpMaLIitHOT
NOJIITUKY 3aKOH BU3HAYAE:

- 3a0e3neUeHHs AOCTYIY KOKHOTO A0 1H(popMaii;

- 3a0€3MeYCHHs pPIBHUX MOXIJIABOCTEN IIOAO CTBOPEHHS, 30MpPaHHS,
OEpKaHHs, 30€piraHHs, BUKOPUCTAHHS, TOIIMPEHHS, OXOPOHHW, 3aXUCTY
1H(popmaii,

- CTBOpPEHHS yMOB s (opMyBaHHd B VYKpaiHi iH(pOpMAaLIHHOTrO
CYCIIJIbCTBA,

- 320€3MEUYEHHS BIIKPUTOCTI Ta MPO30POCTI MISTIbHOCTI CY0’€KTIB BIAIHHUX
NOBHOBA)KCHb,
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