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V]IK 347.44:061.1 €C
AKAJEMIYHUM MPOEKT JUPEKTHUBHU PO NMOCEPEJJHUIIbKI
OH-JAHWH IIJIAT®OPMH — HOBUI1 3AKOHOJJABUUIN IHCTPYMEHT
JIOTOBIPHOI'O ITPABA €C

AnoTtanis. CtaTTs npuUCBAYEHA JOCHIHKEHHIO Cy4YaCHOTO €TaIly PO3BUTKY €BPOIEHCHKOTO
MPUBATHOTO TpaBa i BIUIMBOM LU(POBOI peBOMIONil. ABTOpU 3IIMCHIOIOTH aHATI3 MEepPEIyMOB
HEOOXITHOCTI MPUHHATTA HOBOTO 3aKOHOJABYOIrO IHCTPYMEHTY aoroBipHoro mpaBa €C y cdepi
MOCEPETHUIIBKOT ISUTBHOCTI OH-NaiH 1aTgopm. OKpemy yBary NMpHIUICHO MPOeKTy JupekruBu
€C npo nmocepenHUIIbKI OH-JIaitH IaThOpPMH, PO3pOOIICHOTO BIIepIIe B icTopii npaBoTBopeHHs €C
aKaJAEMIYHOO CIIUIBHOTOIO.

Metoro naHOi CTAaTTi € MPOBEACHHS aHAIi3y CYyYaCHOTO €Tally PO3BHTKY €BPOTEHCHKOTO
MPUBATHOTO IMpaBa il BIUIMBOM IM(POBOI PEBOIOLIl, MepeayMOB HEOOXIIHOCTI MPUNHHATTS
HOBOT'O 3aKOHOJIAaBYOTO IHCTPYMEHTY JAoroBipHoro mnpaa €C y cdepi nocepeaHUIIbKOI AisUTbHOCTI
OH-TIalH miatopmM, Ta 3’sCyBaHHS OcOOMMBOCTEW akaaemiuHoro mpoekty JupexktuBu €C mpo
MOCepeHUIIbKI OH-NaliH TuiargopMu, po3pobiaeHoro Bmepuie B icTopii mpaBoTBopeHHs €C
aKaJAEMIYHOIO CIIUIBHOTOIO.

3poCTaHHs pUHKY OH-JIaiH M1aT(GOopM 3yMOBUIIO BUHUKHEHHS HayKOBUX AUCKYCI CTOCOBHO
HEOOXIJJTHOCTI peryatoBaHHs HOBOI (POPMU €KOHOMIYHMX BIIHOCHH. 32 BUCHOBKaMHU €BpONENHCHKOT
KOMICii MepemKoay Ha IUIIXY J0 CTaOUIbHOTO PO3BUTKY 1 PO3LIMPEHHs MaciuTaliB MisSIbHOCTI OH-
nmaiiH iatgopMm (SK A7 MOCTIMHMX TpaBLiB PUHKY, Tak 1 JUIi HOBHUX YYaCHUKIB) CTAHOBIATH
BIIMIHHOCTI  HAIlIOHAILHOTO  3aKOHOJaBCTBa JepxkaB-wieHiB €C Ta  ¢parMeHTapHICTb
peryroBaHHS.

CyuacHuii eTan po3BUTKY €BPOIEHCHKOIO MPUBATHOTO MIpaBa € OaraTorpaHHUM SIBUILEM, 110
BpPaxoBY€ TaKOK 1 BIUIMB LU(POBOi peBOJIOLIi, Ta 3yMOBIIIOE€ HEOOXIIHICTH BUPOOJIECHHS HOBOTO
3aKOHOJIaBYOTO IHCTPYMEHTY B c(epi JOroBIpHUX BIAHOCHH 3a y4acTO MOCEPEIHUIIBKUX OH-JIAH
mw1aThopm.

HanexHoro peakiiero Ha AMCKYCIHHI MUTaHHS, 3yMOBJICHI PEBOJIIOLIE€I0 U(POBOTO PUHKY
CTaJl0 po3poOJECHHS TMPOBIAHMMHU BuUeHUMHM JiepxkaB-uieHiB €C mnpoekty JlupekTuBu 1po
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MOCePEHUIIbKI OH-TaH 1mnaTdopmu. Ha chorogHi JUCKYyCIHHMMH —cepel  JTOCIIIHUKIB
3aJIMIIAIOTHCS MMTAHHS BUIPABIAHHS Oy/Ab-IKHX PETYIATUBHUX Ai Cy4aCHUMH 3MIHAMHU €IMHOTO
u(ppoOBOro PUHKY, 30epexeHHs 0ajaHcy MDK 3aXHCTOM IIpaB CIOXKMBadiB, CBOOOJOI0 PUHKY Ta
iHHOBAITi€0, (PopMH MaliOYTHROTO PETYISTOPHOTO IHCTPYMEHTY.

Metoa poGoTu Hax mpoekToM JMpPEeKTHBH TPO TOCEPEIHMIBKI OH-JTalH rmiatdgopMu
9acTKOBO OyB 3amo3WyeHuid 3 MeTonoJiorii JlocmiHUIBKOI TPy ICHYIOYOrO HMPUBATHOTO IpaBa
€C (Research Group on the Existing EC Private Law (Acquis Group)), Ta BKIItO4aB MOPIBHSIBHO-
MPaBOBE JOCHIDKEHHS CYYaCHOTO 3aKOHOJIABCTBA Ta CYIOBOi MPaKTHKU jAepkaB-uieHiB €C,
iHCTpyMeHTH “M’sikoro mpaBa” (SOft law): po3poOieHi HalioHaTbHUMH OpraHaMu CTaHAapTH3aLlii
CTaHJAPTH MOCIYT Ta BUAAHI HAIIOHATbHUMH OpraHaMH 3aXUCTY MpaB CII0KWBAaYiB PEKOMEH/IAIII].

CtpykTypy npoekTy JUpeKTUBU MpO MOCEPETHMIIbKI OH-JIAalH TIATGOPMHU CKIATAIOTh CiM
IJIaB Ta JBAJLATh JI€B’STh CTaTeH, 110 OXOIUIIOIOTh HACTYMHI MHUTAHHS: c(epa 3aCTOCYBAaHHS Ta
BU3HAYEHHS NOHSTH, BUMOTU 10 1HopMalii, nependayeHoi IupeKkTuBoto, Mpo30picTh JICTHHTY,
3B’SI30K uepe3 IiaTgopMy, penmyTaiiifHi CUCTEMH 3BOPOTHOTO 3B’SI3KYy, OOOB’S30K IIOAO 3aXHUCTY
KOPHUCTYBauiB, IMIIEpaTUBHUI XapakTep, 00OB’SI3KU orepaTopa MIaTGOpMU CTOCOBHO KIIIEHTA Ta
MOCTayalbHUKA, BIINOBLAAJIBHICTh ONlepaTopa miaTQpopMu, perpec, NpUKIHIEB1 OJI0KEHHSL.

Sk 3a3Ha4aOTh PO3POOHUKH MPOEKTY JJMPEKTHUBHU MPO MOCEpPeIHUIIbKI OH-JIalH MIaTGOpMU
pSI MHUTaHb BCE 1€ 3aJUINAIOTHCA MPEAMETOM KOHTPOBEPCIMHUX AUCKYCIH y cepeauHi poOodoi
rpynu. 30Kpema, 11e MUTaHHs, [0 CTOCYIOThCS cpepu MpoekTy JAMpeKkTuBU Npo MOCepeTHUIbKI OH-
naitH maaTgopmMu, 06paHOro MiIXOy CHUIBHOTO PEryIlOBaHHS PenyTaliiHOi CHCTEMHU 3BOPOTHOIO
3B’SI3KY, BU3HAUEHHS MEX1 BIAMOBIIATBHOCTI Oneparopa miarGopmMu, po3LIUPEHHs chepr 3aXUCTy
IIpaB He TUIbKH CIOXKUBAYIB, a ¥ yCIX KIIIEHTIB OH-JIalH M1aTQOpM, BKIIIOUAIOYHN MOCTaYalIbHUKIB.

TakuM YMHOM, MPOTITOM OCTaHHIX JBOX JAECATHIITH OH-JIAWH IUIAT(GOPMHU JOKOPIHHO
3MIHWIA [THQPPOBY EKOHOMIKY, Ta TMPOJOBXKYIOTh HaJaBaTH Oararo mepeBar y Cy4acHOMY
nugpoBoMy CyCHiIbCTBI. BakiuBUM Ha CHOTOAHI € HampailoBaHHA €(PEKTHBHOTO IPAaBOBOTO
MacuBy, 10 3a0e3meunTh MailOyTHe ekoHomiuHe 3pocTtaHHs €C, (QyHKIIOHYBaHHS CHUIBHOTO
nudposoro punky €C. Bpaxaemo, mo mnpoekT JUPEeKTUBH TMPO MOCEPEAHUIIBKI OH-JaiH
maThopMu, po3poOsIeHH Briepiie B icTopii mpaBoTBOpeHHs €C akageMIYHOO CIUILHOTOIO, CTaHE
HOBMM 3aKOHOJABYUM IHCTPYMEHTOM [l LupoBoro puHky €C.

Kuro4oBi cjioBa: mocepeHUIIbKI OH-JIalH 1aTGopmu; goroBipHe npaBo €C; akaneMiyHUN
IpoeKT JIMpeKTuBU Mpo MnoceperHuIbKl OH-JIalH m1atdopMu; npuBaTHe MpaBo €C; eNeKTpOHHUM
IIPABOYHH.

ITocTanoBka mnpodJjeMu. Y CydacHOMY CBITI IMIBHJAKHMH TEMIIAMU 3pPOCTAE
pOJIb TIOCEPETHUIIBKUX OH-JTaiiH Tuiat@opM, IO BHUCTYNAIOTh HOBUMH (OpMaMH
BelleHHs Oi3Hecy, 30kpema Google’s AdSense, DoubleClick, eBay, Amazon
Marketplace, Google Search, Facebook, YouTube, Google Play, App Store, PayPal,
Zalando Marketplace, Uber, Airbnb, BlaBlaCar Ta in. Omn-naitn miatdopmu
OXOTUTIOIOTh TIMPOKUM CIEKTpP AISUTBHOCTI, B TOMY YHCIi IHTEpHET-pEKJIaMHI Ta
TOPTOBENIbHI MaWJAaHYWKH, TIOMIYKOBI CHCTEMH, COIlIAbHI Mepexi, nudpoBuii
KOHTEHT, TOCIYTH, IUIATDKHI CcHCTeMH 1 Tat@opMu JUIsl CHUTBHOI E€KOHOMIKH
(collaborate economy).! Ix nisnbHiCTH Bimirpac Bce GinbIly poib y COLIANbHO-

€KOHOMIYHOMY KHUTTI, Ta BHUCTYNA€ BAXIMBOK YAaCTUHOI MPOIBITAIOUOTO

! Cauffman C. The Commission’s European Agenda for the Collaborative Economy — (Too) Platform and Service
Provider Friendly? European Consumer and Market Law. 2017. Issue 6, pp. 235-243.
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uudpoBOro purEKy.”> Amke, QyHKIIOHYBaHHS OH-JAHH MIaTGOpM JOKOPIHHO 3MIHHIIO
KOHLEMIUII0 J0CTyny A0 1H(QopMalii, YMOXJIUBUIO YHUKHEHHS TPaHCKOPIOHHHUX
Oap’epiB MDK KII€HTaMHM Ta NOCTadyajJbHUKAMM TOBapiB, HU(POBOr0 KOHTEHTY Ta
MOCJIYT, 10 3YMOBJIIOE PO3LIMPEHHS ACOPTUMEHTY TOBapiB, MOCIYT Ta LU(PPOBOroO
KOHTEHTY TUISL CIIO’KMBAYiB, H1ABUIICHHS e(eKTUBHOCTI Ta
KOHKYPEHTOCIPOMOKHOCTI HPOMHUCIOBOCTI, > BUKOHAHHS JOrOBipHUX 3000B’s3aHb.*
Tak, oH-maliH 1ar@opmu, MO HAJAKOTh TMOCIYTH 13 3M1MCHEHHS pPO3paxyHKIB Ta
IJIaTeX1B 3BUIBHSAIOTH CTOPIH JOTOBIPHOTO 3000B’S3aHHSI, SKI 3HAXOASATHCS Ha
BiJicTaHl, BiJ OOOB’SI3Ky B3a€EMHOTO HaJaHHSA KOH]iAeHIIHHOI (iHAHCOBOI Ta
ocobucroi indopmanii.

3pocTaHHs PUHKY OH-JIAWH IIaTGOpM 3yMOBHJIO BHHHKHEHHS HAayKOBHX
JUCKYCIi CTOCOBHO HEOOXITHOCTI PpEryJIIOBaHHA HOBOi (OPMU EKOHOMIYHHUX
BiqHOCHH. Ha choroani oco6MBO akTyaqbHUM € MHUTAHHS MPABOBOIO PEryIIOBaHHS
BIIHOCHH, TIOB’SI3aHUX 13 OOpOOKOI, HAKONMUYEHHSM 1 BUKOPHUCTAHHIM
NEePCOHAIBHUX JaHUX KOPUCTYBadl OH-JIAMH T1aT@opM, MiAMTPUEMHHUIIBKUX BITHOCUH
MDK OH-JIAWH MIaTGOpPMOI0 Ta MOCTavyaJIbHUKOM TOBapiB, HMU(PPOBOr0 KOHTEHTY YU
MOCJIYT, BIIHOCHH IIOJIO 3axXHCTy IIpaB YCiX KIIIE€HTIB OH-JaiH 1iatopmu,
BKJIFOYAIOUM 1 CIOXKMBayiB, pojl OH-jaiiH miarpopmu y Ooporsbi 3 IHTEpHET-
mipaTcTBOM. 3HAYHI TPYIHOIIl MPOAOBKYIOTH 3 SIBISITHCS HE TUIBKM B MeEXax

NPUBATHOrO MpaBa,® ane i KOHKypEeHTHOro Ta MyOJIiYHOIO MpaBa, a TAKOXK JESKHX

ACIEKTIB aMiHICTPATUBHOIO 1 IIOJATKOBOTO PETYJIIOBAHHS. '

2 Pertot T., D’Onoftio M. Platforms — Business Models and Contracts. European Consumer and Market Law, 2018
Issue 4. pp. 170-172

% Online Platforms. Digital Economy and Society. Digital Single Market URL: https://ec.europa.eu/digital-single-
market/en/online-platforms-digital-single-market (Last accessed: 18.11.2018).

* Franceschi A. European contract law and the digital single market : the implications of the digital revolution.
Cambridge : Intersentia, 2016. P.16.

5 Janczuk-Gorywoda A. Online platforms as providers of transnational payments law. European review of private law.
2016. Ne 2. Vol.24. P. 250.

6 Schmidt-Kessel M. Privatrecht fir die digital Welt. Zeitschrify fiir Gemeinschaftsprivatrecht. European Community
Private Law Review. Revue de droit privé communautaire. 2015. Ne 4. S. 157.

" Franceschi A. European contract law and the digital single market: the implications of the digital
revolution. Cambridge : Intersentia, 2016. P.16; Rodriguez de las Heras Ballell T. Refusal to deal, abuse of right
and competition law in electronic markets and digital communities. European review of private law. 2014. Ne 5.-Vol.22.
P.685-702.
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AHaNi3 ocTaHHiX HocaimxkeHb i myOjikaniii. [IpoGrematuky HEOOX1THOCTI
BUPOOJICHHS! HOBOTO 3aKOHOJABUOI'0 I1HCTPYMEHTY [Jisi €(EeKTUBHOIO IPaBOBOTO
pEryJIOBaHHsS JOTOBIPHUX BIHOCHH 3a MOCEPEIHULTBOM OH-JAaH IUatgopMm B
Mexax €C mpoTsIroM OCTaHHIX POKIB MIAHIMAJIA Yy CBOiX MpausiX €BPOINEHUCHKI
JOCJIIIHUKYA TpUBATHOTO TipaBa, 30kpemMa X.bym, A.BeBropoBcka-Jlomaranbcka,
I'.Jlannemann, A.ne ®panuecki, M.IImint-Keccens, I'.Illynsre-Hbonpke, @.1os,
A. Slnuuk-I'opuBoza, Ta il

dopmyBaHHs Hijlel cTaTTi (MIOCTAHOBKA 3aBAaHHA). MeTOI0 1aHOI CTATTI €
NPOBEACHHS aHaJi3y CYy4acHOTO eTaly PO3BUTKY €BPONEHCHKOTO MPUBATHOTO TpaBa
I BIUIMBOM LHU(POBOi PEBOJIOLII, NEPEAyMOB HEOOXITHOCTI MPUUHATTS HOBOTO
3aKOHOJIaBUOTO IHCTPYMEHTY JjaoroBipHoro mpaBa €C y cdepi mocepeaHUIBKOT
JISUTBHOCT1 OH-JakH tatdopm, Ta 3’ aCyBaHHSA 0COOJIMBOCTEN aKaIeMIYHOTO MPOCKTY
HupexktuBu €C mpo mocepeaHUIbKI OH-TalH T1atGopMu, po3poOJIeHOTO BIEpIIe B
icTopii mpaBoTBOpeHHs €C aKaaeMiuHO CHTFHOTOIO.

Buxiaax ocHoBHOro marepiany. 3a BUCHOBKaMH €BpOMNENHCHhKOi KoMicii
NeperKoay Ha NUIIXYy A0 CTaOUTbHOTO PO3BUTKY 1 PO3IIMPEHHS MaciTadiB
GbyHKITIOHYBaHHS OH-JIAWH IaTGopM (SIK JJIS MOCTIMHUX TpaBIiB PUHKY, TaK 1 JJIS
HOBUX YYaCHHUKIB) CTAHOBJIATH BIIMIHHOCTI HaIllOHAJIbHOTO 3aKOHOJIAaBCTBA JICPKaAB-
unenis €C Ta (parmeHrapHicTh perymopaHHi. ¢ Came TOMy Ha ChOTOAHI
€BpONEHCHKOI0 KOMICIEIO 3/IIHCHIOETHCS HAMpPAIIOBAaHHS MPAaBOBOTO MacuBY y cdepi
BITHOCUH OH-NaiH 1IaTdhopM Ta Oi3HECY, 3aXUCTy TpaB CIOXKHUBAdiB, 30KpeMa
MiATOTOBaHWUN TPOeKT PermameHty B cdepi mpomaryBaHHS CIPaBEIMBOCTI Ta
MPO30pPOCTi MJisi CyO’ €KTIB MIAMPUEMHHUIIBKOI ISTTHOCTI-KOPUCTYBA4iB OH-JIAMH
IOCEPEJHUIBKUX TIOCHYT, ° HOBUM Kypc Ul CHOXHBauiB: nocwieHHs KoMmiciero

ILUISIXIB 3aXUCTY HPaB €BPONEHCHKUX CIIOKUBAYiB. 1

8 Online Platforms. Digital Economy and Society. Digital Single Market URL: https://ec.europa.eu/digital-single-
market/en/online-platforms-digital-single-market (Last accessed: 18.11.2018).

® Proposal for a Regulation of the European Parlament and of the Council on promoting fairness and transparency for
business users of online intermediation services COM(2018) 238 final 2018/0112(COD) from 26.4.2018. URL.:
https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A52018PC0238(Last accessed: 18.11.2018).

A New Deal for Consumers: Commission strengthens EU consumer rights and enforcement. URL:
http://europa.eu/rapid/press-release 1P-18-3041 en.htm (Last accessed: 18.11.2018).
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buibmiicte mWTaHb, 3YMOBJIEHUX IU(PPOBOIO PEBOJIOIIEID, CTOCYIHOTHCS
aCIeKTIB, 10 BUXOJATh 32 MEXI KOMIIETEHIl1 HalllOHAIbHUX BYEHUX, CYIIIB Ta
3aKOHOJABLIB, Ta BUMAararmTh Yy3rOJ)KEHOI'O BHUPINIEHHS Ha €BPONEHCHKOMY DIBHI 3
BUKOPHUCTAHHSM  MDKAMCIUIUIIHAPHOTO MIAX0ny. K 3a3Ha4yaloTh HAYKOBIII,
OoCHOBHOIO MeTolo €C € chpusiHHsA y 3[IMCHEHH1 aHajidy HOpPM Ta pPO3BUTKY
€BPOIEHCHKOTO MTPUBATHOTO IpaBa SK 0araTOrpaHHOTO SBHUIIA, IO BPAXOBYE TAKOXK 1
BIUIMB IM(PoBOi peBomoiii. KirouoBUM acmekroM y [bOMY BHUCTYIae OayaHc
iHTepeciB, 110 3 OJTHOTO OOKY HE 3aJIMIIac HOBI PUHKH 0€3 PEeryasTUBHUX MPaBUI, a 3
iHIIoro OOKy, YMOXIIMBJIIOE€ YHHKHEHHSI HAQJMIPHOTO PETYIIOBAHHSI 3 METOIO
3a0e3MeUeHHs TpaB AK CIOXWBayiB, TaK 1 IHIIUX KJIIE€HTIB OH-JIaH Tuiatdopm, a
TaKOXX, CTBOPEHHS YMOB JUIsl PO3BUTKY HOBUX Oi3Hec-Mojeneil. 3a3HadeHe MOXKe
CTaTh OCHOBOIO PO3BHUTKY CIIPaBXHBOTO €IMHOTO €BPONEHCHKOTO PHHKY: IIISTXOM
NPUAHSTTS Y3TOKEHOTO IMJIX01y, 3akoHoAaBelb €C MaTUMe MOKJIMBICTH BHECTH
CBIf BHECOK Y 3MIIIHEHHS MPO30pPOCTI Ta MPABOBOI BU3HAYEHOCTI, TUM CaMUM,
HiIBUIIYIOYM NpUBAOIMBICTh BHYTPINIHBOI Ta TPAHCKOPJAOHHOI €JIEKTPOHHOI
KOMEPIIii /I BCiX yYaCHHUKIB, y TOMY YMCIIi y4acHUKIB 3-3a Mex €C. 1

KintouoBe muTaHHs monsrae HE TUIBKU B TOMy, sKkuM 4yuHoM €C 3piiicHIOE
PETYJSITUBHUNA BIIMB Ha LU(poBuil cekrop, ane 1 komu. Opranm Bragu €C
YIIOBHOBA)KEH1 BTPYyYaTHCS, SKIO CYO’€KTH IUEGPOBOTO0 PHUHKY MOPYIIYIOThH
KOH(iACHIIHHICTh, aBTOPChKI TMpaBa ab0 3aKOHOJABCTBO IIPO 3aXHUCT IIpaB
cnokuBauiB. €C, Ha TaHU Yac, IparHe PeryiroBaTy 11l MUTaHHS CTOCOBHO HACIIJIKIB
(i, 30kpeMa, (YHKLIOHYBaHHS OH-IAWH-IaTGOPM) MIBUIIIE €X ante Hix ex post.!?

VY pamkax ctparerii equHoro mupposuii puHky €C €BponeichKo KOMICIE0
Oy70 TpOBEACHO psJ HAYKOBUX KOH(QEpEeHIil Ta cemiHapiB, KOHCYJbTaIid i3
TPOMAJICHKICTIO Ta 3IMCHEHO BCEOIYHE MOCHIIKEHHS POJi OH-JAWH TIaThopM y
cydyacHOMY NHM(poBOMY pHHKY. BiamoBigHa omiaka y ¢opMi BHCHOBKIB Oyia

BukiiageHa y [loBimomiueni €Bponeiickkoi KoMicii st €BpOneiChKOro mapiaamMeHTy,

I Franceschi A. European contract law and the digital single market: the implications of the digital revolution.
Cambridge : Intersentia, 2016. P.17.

12 Makiyama H.L., Legrain Ph. How to fix the flaws in the EU’s Digital Single Market January 2017. P.38. URL:
http://g8fip1kplyr33r3krz5b97d1.wpengine.netdna-cdn.com/wp-

content/uploads/2017/01/OPEN_Report DRAFT _DSM_analysis.pdf (Last accessed: 18.11.2018).
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Panu, €Bponeicbkoro €KOHOMIYHO-COLIAJIBHOIO KomiTeTy Ta KomiTeTy perioHiB
COM(2016) 288 «On-naitH miatpopMu Ta €quHUN HUGPOBUN PUHOK. MOKIUBOCTI
Ta BUKIMKH 111 CBporm» Bix 25.05.2016 poky.t3

HanexxHor peakiielo Ha JUCKYCIMHI THUTAaHHS, 3YMOBIJIEHI PEBOJIOLIEIO
IU(POBOr0 PUHKY CTAJIO PO3POOJIEHHS MPOBIIHUMU BUYEHUMH JepxkaB-uwieHiB €C
aKaJeMIYHOr0 MNpoeKTy JMpeKTHBM MNpo NOCEpEeIHULBKI OH-IAH MIaTHOPMH.
Briepmie nanuii mpoekT OyB mpeacTaBIeHUN Al 0OTOBOPEHb Yy YETBEPTOMY HOMEDI
KypHainy €Bpomneichbkoro CroxuBuoro ta punkoBoro mpasa (Journal of European
Consumer and Market Law) 2016 poky.'* Ha choroaHi JOKTpUHAIBHI HepeKIanu
aHTIIOMOBHOI Bepcii mpoekTy JupekTuBu (HpaHIy3bKOI, HIMEIBKOIO, CJIOBAIIBKOIO,
TMOJBCHKOIO, KOPEHChKOI Ta YKpaiHCHKOIO MOBaMM ° po3MilieHHi Ha odiriiHii
cTOpiHIli [HCTUTYTYy €BpONEHCHKUX TPABOBUX JOCHiKeHb OCHAOPIOIBKOTO
yuisepcutery (Himeuuuna). 1® Jlanuii mpoekT € pesysibTaToM CHiAbHOT pOOOTH
JlocmigHUIPKOI Tpymu HaJ TNpaBOM LUPPOBUX TOCIHYr, E€BPONEHCHKOI TpyInu
JOCJIITHUKIB-TIPABHUKIB, 1HIIIHOBaHOT BUCHUMHU 13 OCHAOPIOIBKOTO YHIBEPCUTETY
(Himeuunna) ta Aremnmoncekoro yHiBepcuteTy (Ilombiia). KepiBHHKaMH TPOEKTY
Buctynmin Xpictop bym (Ocnabpiok), ['epxapn [annemann (bepnin), ['anc
[ynere-Hponpke  (Ocnabprox/Heiimeren), Amnera BeBrooposcka-J/lomaranbcka
(Ocnab6prok), Ppupepuxk Ilomrs (Kpakip/OcHabprok). B ocHOBY po3pobiieHOro
poekTy JMpeKkTuBU mpo MocepeaHUIIbKI OH-JIAWH MIaTGOPMHU JISATIIM OOTOBOPEHHS
npobiemM (GYHKIIOHYBAaHHS TOCEPEIHUIIBKUX OH-TAaliH TUIaTPopM Ha  JIBOX
MDKHApPOJHUX HAyKOBUX KOoH(epeHiisx y auctomnani 2015 poky B OcHaOpronbKkoMy
yHiBepcuteTi (Himeuunna) Ta xBitHI 2016 poky y SArenioHCHKOTO YHIBEPCHUTETY

(ITonbira).

13 Communication from the Commission to the European Parliament, the Council, the European economic and social
committee and the Committee of the regions «Online Platforms and the Digital Single Market Opportunities and
Challenges  for  Europe» COM(2016) 288, 25 May 2016 URL: http://eur-lex.europa.eu/legal-
content/EN/TXT/?uri=CELEX:52016DC0288 (Last accessed: 18.11.2018).

14 Research group on the Law of Digital Services. Discussion draft of a Directive on online intermediary platforms.
Journal of European Consumer and Market Law. 2016. Ne 4. Vol.5. P.164-169.

15 Tlepeknan mpoekTy JIMPEKTHBH MPO TOCEPETHUIIBKI OH-TAlH MIATGOPMH YKPATHCHKOK MOBOO 3/IiiCHEHO aBTOPaMU
CTaTTi B paMax peaiizaunii nmpoekry ,,Made in Europe” npocginancoBanoro ITonsCbknM HaIiOHATBHUM IIEHTPOM HAYKH
Ne UMO-2012/04/A/HS5/00709. URL: https://www.elsi.uni-
osnabrueck.de/projekte/model_rules _on_online_intermediary platforms/translations.html (Last accessed: 18.11.2018).
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Ha cohoroani nauckyciiHUMHU cepell AOCHITHUKIB 3aJTUIIAIOThCS MUTAHHS
BUTIPABAaHHA OyAb-IKUX PpETYISITHBHUX i CY4YaCHUMH 3MiHAMH €JUHOTO
nu(ppoBOro puHKY, 30epexeHHs OamaHCy MDK 3aXHCTOM TpaB CHOKWBAYIB,
CBOOOJOI0 PpHUHKY Ta IHHOBalUi€l0, (GOpMU MaOyTHHOTO  PEryJISATOPHOIO
inctpymenty. !’ BinbIIicTh HayKOBIIB IEPEKOHYIOTh Y HEOOXiZHOCTI PEryNIOBaHHS,
Ipy LOMY BIJANOBIAHUNA HOro piBeHb Mae OyTu MmBUAUIE E€BpPONEHCHKUM, HIK
HaI[lOHATBHHUM, IO 3a0€3MeYNTh YHUKHEHHS MepemKko]] (QYHKI[IOHYBaHHS €JUHOTO
U(GpPOBOro PUHKY, MOB’SI3aHUX 13 BIAMIHHOCTSAMH y HAI[IOHAIBHUX PEryJISTUBHHUX
BHMOT'ax JUIsl OH-NakH mwiatdopm. 8

Meton pobotu Hamg TpoekToM JIMpEeKTHBH MPO MOCEPEAHMIIbKI OH-JAiH
miaThopMu YacTKOBO OyB 3amo3udeHuid 3 metojosorii JlocaiaHuibkoi Tpymnu
icHyrouoro npusatHoro npasa €C (Research Group on the Existing EC Private Law
(Acquis Group)), ° ta BkmIOYaB MOPIBHANBHO-NIPABOBE JOCIIKEHHS Cy4YacHOIO
3aKOHOJJaBCTBA Ta CYJOBOI MPAaKTUKU AepkaB-ujieHIB €C, 1HCTPYMEHTH ‘M’ SKOTO
npasa” (Soft law): po3po0iieHi HalliOHATPHUMHU OpraHaMU CTaHIAPTU3allli CTAaHIAPTH
MOCITYT, BUJIaH1 HAIlIOHATLHUMU OpraHaMu 3axXHUCTY MpaB CIOKUBAYiB PeKOMEHAIII1.

CtpykTypy mnpoekTy JIupeKTuBH TpPO MOCEPEIHUIIbKI OH-JaiH IIaThopMu
CKIQJaloTh CiM TJaB Ta JBaJALUATh JEB’STh CTAaTei, IO OXOIUIIOIOTH HACTYMHI
nuTaHHA: cdepa 3aCTOCYBaHHS Ta BU3HAYCHHS IOHATH, BUMOTH J0 iH(MopMaIlii,
nependadeHoi JIMpeKTUBOIO, TPO30PICTh JIICTUHTY, 3B’S30K dYepe3 Iuiathopmy,
pemnyTaIiifHi CHCTEMH 3BOPOTHOTO 3B’SI3KYy, 000B’A30K 100 3aXHUCTYy KOPHUCTYBayiB,
IMIIEpaTUBHUN XapakTep, 00OB’SI3KM orepaTopa TatgopMu CTOCOBHO KITIEHTAa Ta
MOCTavajJbHUKA, BIAMOBINANBHICTE oOmepaTopa IIaTGoOpMHu, perpec, MNPUKIHIIECBI
MOJIO’KEHHSI.

JIOUIbHO 3ayBaXkuTu, M0 cdepa 3acTocyBaHHs JIMPEKTUBU 3BY)XKEHa 10

JIOTOBOPIB TIOCTaBKM TOBAapiB, MOCIYr YW IU(POBOTO KOHTEHTY, YKIIAIEHUX MIXK

17 Research group on the Law of Digital Services. Discussion draft of a Directive on online intermediary platforms.
Journal of European Consumer and Market Law. 2016. Ne 4. Vol.5. P.164

18 Research group on the Law of Digital Services. Discussion draft of a Directive on online intermediary platforms.
Journal of European Consumer and Market Law. 2016. Ne 4. Vol.5. P.164

19 Sénéchal J., Stalla-Bourdillon S.Réle et responsabilité des opérateurs de plateforme en ligne : approche(s)
transversale(s) ou approches sectorielles? (French). Paperback. 2018. 182 p.
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MOCTaYaJILHUKOM Ta KJII€EHTOM 3a JOIOMOTOIO TIOCEPEIHUITLKOT OH-TIalH TIaT()OPMH.
[loganpmii HaykoB1 AMCKYCII 3YMOBIIOE€ TMUTAHHS MOXJIMBOCTI 3aCTOCYBaHHS
MOJIOKCHb JIUPEeKTHBH 10 JOTOBOPIB MiHH, YKIAJACHUX 3a IOCEPEIHUIITBOM
COLIIAJIBHUX MIaTQOpM.

Sk 3a3HAYAIOTH PO3POOHUKHU MPOCKTY JIMPEKTUBH MPO OCEPETHUIIbK] OH-TTAlH
mwiaTpopMu P TUTaHb BCE e 3AJMIIAIOTHCS MPEAMETOM KOHTPOBEPCIHHMX
JTUCKYCiH y cepeauHi poOo4oi rpynu. 30kpema, Iie MUTaHHs, 10 CTOCYIOThCs chepu
npoekTy JIMpEeKTUBU MPO MOCEPEAHMIIBKI OH-JTaiH TuratrGopmMu, oOpaHOTO MiAXOMY
CIUTBHOTO PETYJIFOBAaHHS PEMyTaIliiHOI CHCTEMH 3BOPOTHOTO 3B’SI3KYy, BH3HAYCHHS
MEX1 BIIMOBIAAIBHOCTI omiepaTtopa miaTGopMu, po3MUpeHHs chepu 3aXUCTy TIpaB HE
TUIBKM CIIOKMBa4iB, a MW YCIX KIIEHTIB OH-JalH 11atGopM, BKIIOYAIOYH
0CTAaYaIbHUKIB. 2

BHCHOBKM 3 TaHOT0 AOCJiIKEHHS I MePCNEeKTHBH MOJAJBIINX PO3BIAOK Y
AaHoMy HanpsiMi. TakuMm 4YHUHOM, MPOTATOM OCTAHHIX ABOX ACCATHIIITH OH-JIAMH
m1aThOpMHU JOKOPIHHO 3MIHWIN HU(PPOBY €KOHOMIKY, Ta MPOJIOBXKYIOTh HaJaBaTH
Oarato mepeBar y cyd4acHoOMYy IHU(GPOBOMY CYCHUILCTBI. BakIMBUM Ha ChOTOJIHI €
HaIpaioBaHHsd €()EKTUBHOTO IIPAaBOBOTO MAaCHBY, IO 3a0e3meyuTh MalOyTHE
exkoHoMmiuHe 3poctanHs €C, (yHKIIOHYBaHHS crutbHOro ImdpoBoro puHKy €C.
BBaxkaeMo, 1o mpoekT JIUpeKTHBH MNpO MOCEPETHUIIbKI OH-JAH IUIaThOpMH,
po3polOsieHuit Brnepiie B ictopii mpaBoTBopeHHsT €C akaneMidyHOIO CHUIFHOTOIO,

CTaHe HOBHUM 3aKOHOJIaBUMM 1HCTPYMEHTOM JjIsl IuppoBoro puHky €C.
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Fryderyk Zoll
Liudmyla Savanets
ACADEMIC DRAFT OF A DIRECTIVE ON ONLINE INTERMEDIARY
PLATFORMS - ANEW LEGISLATIVE INSTRUMENT FOR THE EU
CONTRACT LAW

Abstract. The article is devoted to investigate the current stage of the
development of European private law under the influence of the digital revolution.
The authors make analysis of the prerequisites for the adoption of a new legislative
instrument for the EU’s contract law to online intermediary platforms. Particular
attention is paid to the draft of a EU Directive on online intermediary platforms
developed for the first time in the history of EU lawmaking academic community.

The growth of the market of online intermediary platforms has led to scientific
discussions about the need to regulate the new form of economic relations. According
to the conclusions of the European Commission market fragmentation due to
differing national or even local rules is identified as an obstacle to the sustainable
development and scaling-up of online platforms (both for established market players
as well as for new entrants).

The current stage of the development of European private law is a multi-
faceted phenomenon, which also takes into account the influence of the digital
revolution, and necessitates the development of a new legislative instrument in the
field of contractual relations with the participation of online intermediary platforms.

A proper response to the discussion issues stemming from the digital
revolution was the development by the leading scientists of the EU Member States of
the draft of a Directive on online intermediary platforms.

Today, the debate among researchers remains the issue of justifying any

regulatory action by currency changes in the digital single market, preserving the
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balance between consumer protection, market freedom, and innovation, the shape of
the future regulatory instrument.

Today, in the discussion among the researchers there are questions justifying
any regulatory action with the modern changes in the single digital market,
preserving the balance between consumer protection, market freedom and innovation,
the shape of the future regulatory instrument.

The working method on the draft of a Directive on online intermediary
platforms was partially borrowed from the methodology of Research Group on the
Existing EC Private Law (Acquis Group), and included a comparative legal research
of recent legislation and case law from EU member states, soft law instruments such
as service standards developed by national standardization bodies and guidelines
issued by national consumer protection authorities.

The draft of a Directive on online intermediary platforms consists of seven
chapters and twenty nine articles that cover the following issues: scope and
definitions, requirements for information provided by the Directive, transparency of
listings, communication via platform, reputational feedback systems, duty to protect
users, mandatory nature, duties of the platform operator towards the customer and
supplier, liability of the platform operator, redress, final provisions.

According to the project developers of the draft of a Directive on online
intermediary platforms, several issues have been the subject of controversial debates
within the working groups. In particular, there are issues that concern to scope of the
draft of a Directive on online intermediary platforms, the chosen co-regulatory
approach of reputational feedback systems, the conditions under which a platform
operator is liable, expanding the protection of rights not only of consumers but also of
all customers of online platforms, including suppliers.

Thus, over the last two decades, online intermediary platforms have radically
changed the digital economy, but continue to provide many benefits in today's digital
society. Today it is important to work out an effective legal framework, which will
ensure future EU economic growth, functioning of the common digital market in EU.

We consider that the draft of a Directive on online intermediary platforms developed
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for the first time in the history of EU lawmaking academic community will become a
new legislative instrument for the EU digital single market.
Key words: online intermediary platforms; EU contract law; draft of a

Directive on online intermediary platforms; EU private law; electronic transaction.



