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JICABOHCBHKHMIA IOTOBIP I OPUAUYHE
3AKPITUIEHHS ITPAB JIFOJUHU B €C

MouBicTh i HeoOXigHicTh npueananus €pponeiickkoro Corosy 10 €B-
poreiichkoi KOHBEHLIT PO 3aXKCT MPaB JIKJMHHA Ta OCHOBOIOIOXHHX CBOOOJ
1950 p. (nani — €EKIUI) crana npeaMeToM JUCKYCil 10CTiAHUKIB npoGiemMaTH-
ku 3axucty npas moaunu B €C. JlicaGoHchkuit 10roBip, sxui 3MiHwoe Jlorosip
npo €rponeiicbkuii Coro3 i Jloroip mpo cTBopenns €sporneficekoro Crisro-
papuctsa (nani — JlicaGoHcekuii Jorosip), nianucanum 13 rpyans 2007 p. (ha-
6yB unHHOCTI 3 1 rpyans 2009 p.), cTBepkye HeobXinHicTh npueaHanus €C
1o €EKIUL

Bxmouennss €KITI go mpaBa €Bpocoro3y Ma€ BHKIIOYHO BRXKIHWBE 3Ha-
YeHHS U1 CTAHOBJICHHS €MHOI €BPONEHCHKOI CHCTEMHU 3aXMCTY IPaB JIIOJAMHH,
amke ceoroHi Ha cam €C Bee e He nomuproeTbes Ais EKILI, nompu Te, mo
yci #ioro JiepkaBu-wieHH paTH(IKyBalIu [0 KOHBEHLO (CTaHOM Ha 15 KBiTHs
2002 p. ii migmucanu 42 kpainu €Bponu, T06TO He nuwe wienn €C) [1, 226].
BiamoBigHo HeMae MOXJIMBOCTI 3BEpHEHHs 10 €BpONEHCHKOro Cyay 3 Ipas
JIOMHH y BHNAJKy TOpYLIeHHs NpaB moauHu iHcTuTylismu €C. [o migmu-
canns JlicaGoHchKOro J0roBopy ycranosui goropopu €C He nepeadayany Mo-
XJHBoCTi ioro npueananns 1o €KIUI, ockinbku crnoyatky €C dyHKuioHyBas
nuuIe sK ekoHoMiuHa oprauizauis [2, 108]. IIpo6aeMa 3axucTy mpaB JIIOAMHU
T10CTaNa 3 MOJANBIINM PO3BUTKOM Ta PO3IIHPEHHAM komrneTeHwii €C.

Bnepuie B aktax nepsuHHoro 3akoHogasctea €C €KIUI sragana y Jloro-
Bopi npo €sporneiicbkuii Coroz 1992 p. 3minu 10 Hboro Oynu BHECeHI AMCTep-
namcekuM gorosopom 1997 p., sikuit mepen6auns, mo €C “NOBHHEH MOBaXKaTH
OCHOBHi TIpaBa, rapaHTOBaHi €BPONEHCHKOI0 KOHBEHIIEI IPO 3aXUCT IpaB
JIFOMHHE Ta OCHOBONONOXHHUX cBobox” [3]. Lle monoxeHHs BKasyBalo Ha 0-
tpumanns €C cranaaptis npas moaunHu Pagu €spony Ta He BKII0YANO MOLIK-
PeHHs Ha HbOTO MeXaHi3MiB iX 3axucty, nepeabayennx CKIUL

V cneuudiunomy koHcTHTyLioHani3Mi €C 3a6e3nedeHHs NpaB JIOJUHH Ta
OCHOBHHX CB0GOJ BiI0yBa€ThCs Ha TPHOX PiBHsX: 1) HALliOHANBHUI piBEHb, HA
SKOMY JiOTh TaKi iHCTHTYTH, SK KOHCTHTYIlisl, 3aKOHH, CyaH; 2) piBeHb €Bpo-
1eficbKOTO COI03Y, Ha AKOMY JIif0Th cTaTyTHi JoroBopu €C, XapTis 0CHOBHHX
npas €C, Cyn Ta inwi opranu €C; 3) MiXHapoJHH# piBeHb (MEPEBAKHO Iisb-
HicTh €BponeicbKOro Cyy 3 Mpas JIOJAMHH Ta MpakTHKa 3acTocyBanHs €KILI
1950p.) [4, 46].
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Hauionanbni cymu Ta iHwi opranu my6:1iusoi Blaau AepikaB-4jieHiB € Ba-
JKIJIMBOIO YaCTHHOIO CHCTEMM 3a0e3leyeHHsl IIpaB JIIJMHU i OCHOBHHX CBOOOJ B
GE. < cepi mpae i cBobox MOAUHU Cyn €C Tta HalioHaNnbpHI Cyqu AepikKas-
YIEHIB TOBMHHI 00’€JHYBAaTH CBOi 3yCHJUIA [JIi MAaKCHMAJIbHO €()EeKTUBHOIO
3aXHUCTy UHX npaB. Coro3 NOTPUMYETHCS OCHOBHHX IpaB y TOMY BHIJISMI, B
SIKOMY BOHH I'apaHTYIOThCSI €BpOIMEHCHKOI0 KOHBEHIIEIO PO 3aXUCT MpaB JIHo-
JUHHE 1 OCHOBOIIOJIOXKHHX CBOOOJ, mio Gyia mianmucana B Pumi 4 nmucronaza
1950 p., i sIK BOHM BHILUIMBAIOTH i3 3arajlbHUX KOHCTHTYLIHHUX Tpamuuiil aep-
XaB-WICHIB B AKOCTI 3arajlbHUX MPUHUKIIIB [IPaBa CIiBTOBApUCTB (AMCTepaaM-
CBKHUIi 10TOBIp).

MoxHa KOHCTaTyBaTH, [0 CHCTEMA CYI0BOTO 3aXHCTY IIpaB i cBO6O. Jiro-
aund B €C cknagaeTbes 3 TPhOX piBHIB: 1) HaLiOHATBHI CYIH Jep)KaB-uiieHiB;
2) Cya €C abo Cyn mepmoi incranuii €Bpocorosy; 3) €Bponeiicskuil cya 3
paB JIFOJUHH.

Bu3HaHHs OCHOBHMX IIpaB i cBoOOA 3adikcoBaHo y 1.1 cT.6 JloroBopy npo
€sponeiicekuil Coro3: “Coro3 6a3yeTbest Ha CHOUTBHEX VIS BCIX JepXKaB-4ieHiB
JeMOKpaTHYHHX 3acajiaX BEpXOBEHCTBA [IpaBa, BU3HAHHS OCHOBHHX JIFOJCHKHX
npas i ceoboxn” [S]. V 1996 p. Pana Minictpis €C 3Bepnynace 1o Cyay €spo-
neiicekux CHIBTOBApUCTB i3 3alIATOM IIOJ0 MOXTHBOCTI CriBTOBapHCTBA MpH-
ennarucek o €KIUI. Cyn Bka3aB Ha BiICYTHICTh TaKO1 MOXJIMBOCTI Y 3B’SI3KY 3
THM, 110 BOHA He Iepei0ayeHa B yCTaHOBYHMX JOroBopax i mo CrniBTOBapUCTBO
He Ma€ HeoOXigHUX moBHOoBaeHb. OnHak Cy/a BU3HAB CleLialbHE 3HAYECHHS
€KIUI gnsa €C [6, 7]. [Ipo HeobxianicTs npueananus €C no EKILI 6yno Bka-
3aHo y npoekti Koncrurynii €C, sxa He oTpuMana HeoOXiAHOT MIATPHMKH i
TOMY He HaOyna IOpHJUYHOTO 3HAUCHHS.

Xaprist ocHoBHHUX TpaB €C (manmi-Xaprist), npuiiHsaTa pazom 3 Hincekum
noroBopoM y 2001 p., crana nepmum gokymentom €C, 1o perymoe chepy 3a-
XHCTY TPaB JIO/IMHH Ha piBHI npaBonopsaky €C, a oTKe HaaIsie HOro opraHu
BI/INIOBIJHOIO KOMIIeTeHILi€l0. XapTis ocHOBHUX npaB €C yaiiiua 1o Koncru-
tynii €C sik 11 HeBig’eMHa yactuHa. Ctarta 1-7 KoHcTuTywii BU3HaYae mpasa,
cBOOO/HM Ta MPUHLHIIH, IO JeTaJbHO BU3HAYAIOTECS Y XapTii, ska sSBIsSe c000t0
vactuny II Koncruryuii. Cratrts 52 Xaprii ocHoBHUX npaB €C nepenbauae, 1o
€KIII € MiHiMaJIbBHUM CTaHAAPTOM IpaB JTIOAKHH [7].

[puitaatts Xaprii CTano MO3UTHBHHM (DAaKTOM JUISL PO3BHTKY 3aXUCTY
npas moxunu B €C, ane Ha NOpsAAKy JEHHOMY [OCTajla MpobiemMa YHUKHEHHS
CTBOpEHHS aJlbTepHATHBHOI €BPONEHCHKOI CHCTEMH 3aXHCTY IpaB JIFOAMHA Ta
OCHOBOIIOJIOKHMX cB000/, sika 6 Moryia koHKypyBatu 3 €KILI. Lle mano 61 He-
TaTHBHI HaCJiJKM, a caMe — PyHHYBaHHsA LUTICHOCTI YHHHOI CHCTEMH 3aXHCTY
TpaB JIIOJMHHY, sKa CTBOPIOBAach JOBTHH Nepiof 4yacy i Bxke copMyBana cBoi
crangapti. Oanak npuegnanis €C no €KIUI He 103BONMTE TakMii pO3BUTOK
noziit. Cdepa xmii Xaptii, a TakoX NOBHOBaXeHHs opraHiB €C, 1opHcauKiis
Cyny €C, 060B’s13kH Jiep)aB-4IeHiB BU3HA4alOThCA B cT. 51 Xaprii: “Ilono-
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skeHHs Li€i XapTii MOWMPIOIOTHCS Ha BCi ycTaHOBH i opranyu Corosy BiAMOBiIHO
10 MPUHLKMITY CyOCHIiapHOCTI, a TAKOX Ha JiepaB-4ieHiB MPH iMIIEMEHTauil
uumu npasa Corosy” [7].

3rinso JlicaBOHCHKOro IOroBOPY, AKMil CTaB anbTepHaTHBOK KoHcTuTywuii
€C, ct. 6 Jloropopy mpo €C BHKIagaeThes y Takii penakuii: “1. Coros BH3Hae
npasa, CBOGOM i TIPUHLMIIK, BCTaHOBJeHi B XapTii OCHOBHHX MpaB €Bponeii-
cpkoro Cotosy Bix 7 rpyamst 2000 p., anantosanoi y CrtpacOypsi 12 rpynns
2007 p., fiKa NOBMHHA MaTH TaKy X IOPUAMUHY CHILY, K i Jloroeopu™ [8]. Ilo-
nokenHs XapTii y XOIHOMY BHIIaKy HE PO3MIMPIOIOTE NoBHOBaXeHHs Coro3y,
pu3Haveni B Jloroopax. [Tpasa, cBoGoau Ta npuHImNH XapTii NOBUHHI TIyMa-
YUTHCh y BIANOBIXHOCTI i3 3arajbHUMH IOJOXEHHAMH Posainy VII Xaprii,
sAKuil perymoe i TIyMadyeHHs i 3aCTOCYBaHHs Ta Y YiTKii BiNOBiHOCTI 3 IO-
SCHEHHSMH, Ha Ki MOCHIAEThCS XapTis, IO BCTAHOBJIOIOTH JKepesna TakuX
nonoxens. Jlani 3a3Haueno, mo Coto3 moBuHeH npuenHatuck go €KIUL e
TpUEIHAHHA He Ma€ BIUTHBATH Ha nosHoBaxeHHs Coio3y, su3HaueHi y Jloroso-
pax €C. BaxnuBuM € CTarTs 3 JOroBopy, Ae 3a3Ha4EHO, 10 OCHOBHI MpaBa,
rapantoBani €KIIJI i gKi BUXOAATH 3 KOHCTHUTYIIMHHX TPamHLiH, CHIIBHEX UL
Jlep>kaB-ieHiB, CTAHOBJIATH 3araybHi NpuHLMIH npasa Coio3y [8].

EkcIiepTaMH BHCIIOBIIIOBAlacs IyMKa Npo Te, Wo npueHanHs €C 1o
€KILT i Xaprist ocHoBHUX mpaB €C He MOBMHHI PO3IIISAATHCS K albTepHATH-
BH, a WBK/ILE 5K B3aemozonoBHeHHs. Ha 3acinanni Kousenty 17 rpynus 1999
p. Komicap €C A. BitopiHo 3a3H24KB, MO NPHHHATTA XapTii OCHOBHHX IIpaB
ne nonepeauts npueananns €C go EKIL i ve 3pobuts #oro HernoTpibHuM [6,
8]. Ipueananns €C no €EKILI nopuHHO BiAOYTHCH i3 BpaXyBaHHIM 0co0HBO-
creii npupoau camoro €C, mpo mo BKasyeTbes Takox y ITporokoni g0 Jlica-
GOHCEKOrO JIOTOBOPY, SIKHii cTocyeThes CT.6 (2) orosopy npo €BponerchkHii
Coro3. 30KpeMa, B Yroii Ipo NpueHaHHs Mae OyTH 3BepHEHa yBara Ha Criely-
diky moxmusoi yyacti €C B konTpomorounx opraax €KILIL Takox mae OyTu
BpaxOBaHa HeOoOXiHICTb PO3MEXYBaHHA yuacti B €EKIII camoro €C Ta ¥oro
nepxkas-wieHis. Lle BiANoBiae paHilie BUCIOBICHHM y JiTepaTypi AyMKaM Ipo
Te, o 6yab-siKa cxema inrerpauii €C o cucremu €KIUI nounHa nependaya-
TH aBTOHOMiO TIpaBoBoi cucTeMu CriBTOBapHCTBa Ta creuianbHui cratyc Cy-
1y cripaBeBocTi €Bponeiickkux CriiBTOBapUCTB.

3 mignucanuaM JlicaboHcekoro goroBopy €C He CTBOPIOE CBOET allbTepHA-
THBHOI CHCTEMH 3aXHCTYy NPaB JIIOJUHH, a POOUTH KPOKHM LIOJO0 MPUEIHAHHS 10
CHCTeMH 3aXHCTy MpaB JIIOAMHH, cTBopeHoi Panoro €sponu. Lle BIoCkOHAMHTE
3aXMCT OCHOBHHX MpaB IPOMajIsiH i MpUBEZIE 710 Y3TOIKEHOi CHCTEMH 3aXHCTY
npas moauau B €Bpori. JIocATHEHHs i€l y3r0IKEHOCT] € He JIMIIe PaBOBUM,
aje i 3araJbHOMONITHYHUM TUTaHHSAM.
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I'ymenmok O. L.

BHKJI/ia4 KadyeJipy UMBLIBHOTO NpaBa i
Tpolecy OPHAUYHOTO GakyIbTeTy
TepHOMiIBCHKOrO HAIlIOHATBHOTO
€KOHOMIYHOIO YHIBEPCUTETY

3AXHUCT OCOBUCTUX HEMAWHOBHUX MPAB, IO
3ABE3IEYYIOTH IHAUBIAYAJI3ALIIO ®I3UYHOI OCOBH

KoxHe npaBo, 3akpilUieHe B 3aKOHO/IABCTBI, HAbYBa€ PealbHOrO 3HaUCHH
JIMIIE TOJi, KOJIA BOHO MOYe GYTH 3aXHIIEHO SIK AiAMH CaMOTro yIpaBOMO4YeHO-
ro cy6’ekTa — HOCis LIbOrO MPaBa, TakK i LMK JEPKaBHAX Ta {HIIMX YTIOBHO-
BaKEHHUX OpraHiB.

3axHCT OCOBMCTHX HEMAiHOBMX TpaB, WO 3abe3nedyioTh iHAMBiAyalisa-
uito ¢izuunoi ocobwu, 6Ge3nocepeHBO CrpsMOBaHWH Ha 3abesnedeHHs iX
06’ekTiB (BIAMOBIMHUX OCOBMCTHX HEMaHHOBUX Onar), a TOMY fioro 06’€kToM
Takox OyayTh Li 6nara. >

3axMCT UMBIIBHUX MPaB 3iACHIOETECS Y BU3HAYCHOMY 3aKOHOM MOPSKY,
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