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MEXAHISMU MDKHAPOOHOIO KOHTPOIJIIO
Y COEPI SABE3IMNEYEHHA NPAB | CBOBOA NMIOAUHA

MOHATTA “MexaHi3aM 3axucty npae Ta cBoOOj” PO3KPMBAETLCA K CUCTEMA
npasoBux 3acobiB, METOIO AKX € 3aXUCT NpaB NIOAUHKU. [oTpeba B TakOMy 3axnUCTi
BMHMKAE MPU BUYMHEHHI NEBHOrO MpPaBOMOpPYLUEHHA YN OO’EKTUBHO MPOTMNPABHOMO
JisIHHA.

MpaBo ocobu Ha 3axuct — Ue MaTepianbHe CcyO’eKTUBHE npaBo
NMPaBOOXOPOHHOIO XapakTepy, O BUHUKIIO B MOMEHT MOPYLUEHHSA CyO’€KTUBHOro
npasa notepninoro. Cnig Big3Ha4YnTW ABi OCHOBHI BNacTMBOCTI npasa ocobu Ha
3axucr [1].

Mo-nepwe, npaBO Ha 3axUCT O3HAYae MOXMMBICTb BAAaTMCA B HeobOXigHMX
BMNagkax A0 MNPUMYCOBOI CUNM fepxasu, TOOTO cyD’eKTOM MpaBOOXOPOHHOMO
BiAHOLIEHHS, 9K MpaBuno, NoBuHeH OyTW AepxaBHMWA opraH, 6e3 aKoro Takui
NMPUMYC HE € MOXIMBUM. TOMY KOHTpareHTamu uUuX npaBoBigHOCUH OyayTb, 3
oaHoro OOKy, HOCI MpaBa Ha 3axuCT, a 3 iHLWOro — opraH AepXXaBHoi BNaau.

[pyroto BNacTUBICTIO MNPaBOOXOPOHHMX BIAHOCMH € Te, WO Ha 1X OCHOBI
CKknajaroTbCa BiANOBIAHI NpouecyanbHi BiAHOCUHW, SIKi ONOCepeaKoBYIOTb NOPSALOK,
npoueaypy 3aCTOCyBaHHS AepXXaBHO-NPaBoBUX 3axoais IOPUANYHOT
BiAMOBiAanbHOCTI Ta 3axucty [2,c.12].

[HCTUTYT 3axncTy npas Ta cBOOOA NIOAWNHN | rPOMajAHUHA € CUCTEMOIO HOPM,
NPUHUMNIB, YMOB i BMMOT, SIKi Y CYKYNHOCTI 3abe3neuyoTb AO0AEPKaHHA npas Ta
ceobog Ta 3aKOHHUX iHTepeciB ocobu. poTe, BUXOA4AYM 3 NEpeniyeHnx BuLle
BNacTMBOCTEN nNpasa ocobun Ha 3axUCT, AaHUMN IHCTUTYT (POPMYIOTb KOHCTUTYLINHO-
npaBoBi Ta IHCTUTYUIWHI MexaHi3Mmu 3axucty npas Ta cBobOAg MOAUHWU i
rpomMagsHuHa.

UucneHHi opraHu, fkumMm nputamaHHa QYHKUIS MDKHApPOAHOro KOHTPOMO vy
chepi npae nOANHKU, BIAPISHAIOTHCA 3a CBOEKD NPUPOAOHD, NMOBHOBAXEHHAMWU Ta
npuHUMNamm AianbHOCTI, PYHKLIOHYIOUN B Pi3HMX PopMax, a came AK MOMITUYHI
opraHu, KBasiCyO0Bi OpraHv Ta CyAoBi opraHu. IM BracTuea CBOEPifHa NPaKTUKa,
fika Haja€e HeoOXigHMA AMHAMI3M MDKHapOAHOMY 3aXMUCTy NpaB fIOANHU AK ranysi
MibKHapoaHoro npaga. [lig BANMBOM Ui€l NPaKTUKUW KOHKPETHI npaBa nOAUHK
MOXYTb HabyBaTun xapakTepy nNpaBOBOi peanbHOCTI, BUCTYyNaloun Axeperiom rnpaea,
3 AKOro CyAu 4yepnaroTb apryMeHTu 4S9 BUpiLLEHHA cnpas, 0cOONUBO B CKNagHUX
BMNaKax.

KpiMm TOro, AifnbHICTb KOHTPOSIbHMUX OpraHis, WO AiloTb Y cdepi MixKHaApoAHOro
3axuCcTy npas NIOAWHW, Cripuse NiABULLEHHIO BignNOBifanbHOCTI AepaB 3a CTaH
npas MOL4UHU B TX CYCNiNbCTBaX, WO Yy CBOIO Yepry 3MiLHIOE B HUX MpaBoBi OCHOBU
BEpXOBEHCTBa npasa [2,c.49].

MexaHiamn 3axucTy npas MOANHU PO3rnAfalroTbCA, NepLlioveproBo, y Aiagi
«0gNHa — aepxaBay BHaACMiAOK 3HAYHOI Pi3HULI CTaTycCiB Ta pecypciB y NpoTuaii
NIOANHI NOPYLUEHHAM 1T NpaB AEPXKaBO i AepXKaBHUMWU IHCTUTYLiAMW. BignosigHo,
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ICHYE CynepeudHiCTb, OCKINbkM AgepxaBa (Yps4) BUMYLLEHUW NneranisoBysaTu rnpasa
MIOAUHK, WO MaloTb 3a METy OOMEXeHHs npaB camoi gepxasn. OTXe, AepKaBHi
IHCTPYMEHTM MEXaHi3My 3axucty npas MOAUMHA CTBOPKOKOTLCA Nif  TUCKOM
MDDXHaPOAHOT rpOMaACbKOCTiI.

ETann po3BuTKy mMexaHi3amiB 3axucTy npas NOAUWHW AOUINbHO po3rnagaTtv B
yacoBux wmexax: «[pyra cBiToBa BilHa — Haw u4ac». [pyra cBiToBa BillHa
NpointocTpyBana LpuANYHUN (PEHOMEH, KOMK AepxaBa U LEeMOKpaTUYHO obpaHum
ypSA4 34INCHMB «3aKOHOAABYO Y3aKOHEHUM» HaUUCTCbKUM PEXMMOM reHouus —
TOOTO, OyAyuuM 3aKOHOCHYXHAHUMW TrpoOMajsHamMu CBOET [AepXKaBu HaLUCTCbKi
BiICbKOBI KOTNM «y3aKOHEHi» 35T0MMHM NPOTU NMIOACTBA.

Lle cnoHykano MixHapogHy rpoOMaicCbKiCTb A0 OOroBOpeHHsI HeobXiAHOCTI
oOMexXeHHs Bnaan aepxas i ypaais, WO Hagani npusBeno A0 BUHUKHEHHS
KOHUEeNUiT npaB NIOAWMHN SK HEBIA EMHUX | YHIBEPCanNbHUX.

KnoyoBuMM eTanom pPo3BUTKY MEXaHi3MiB 3axucTy npasB MOAVHU yBaXKaemo
1948 pik, konun Oyna npuuHATa 3aranbHa feknapauia npaB NOAWHW (aHrm.
Universal Declaration of Human Rights), B akin Bnepwe 0Oyno cdopmynboBaHO
npasa NIOAMHN AK BCECBITHI cTaHgapTu [3].

BaxnueicTb tOpuaUYHOro OMopmMIieHHA npasB MOAUHKM MNONArae came y
HEeOOXiAHOCTiI CTBOPEHHS MEXaHi3MiB ANS X 3aXUCTy — KOMW 3aMiCTb Npu3OBiB A0
COBICTi, MOpanbHMUX CTaHZapTiB, CyCniNbHOI AYMKA MOAUHA Mae MOXMUBICTb
A OBECTU CBOE NpaBo. Hagani po3BUTOK MEXaHi3MiB 3axUCTy npas NIOAUHK nonsaras
y po3pobui MiKHaApOAHOroO W BIAMNOBIAHOIO AEPXaBHOrMO 3akoHOA4aBCTBA AN
3abes3neyvyeHHsa nepexoay Bi4 AEKNapaTUBHOCTI NMpaB MOAMHWM A0 iX 3aKOHHOCTI 1
XKUTTERIANBHOCTI. KOHCTUTYUIMHE N 3aKoHOZAaBYE 3aKkpinneHHs npae o4uHA
3axvwjae nioavHy Big Bnagu (AK BUMKOHABYOI, Tak i CyAOBOI Ta 3aKOHOAaB4oOl) i
A03BoNAE nMoguHi 6yTn nosa AOCSXKHICTIO pilweHb GinbLlUoCTi. BignpaBHOK TOUKOK
dYHKUIOHYBaHHA MexaHi3miB 3axucTy npas noguHn € Paga €sponun (Council of
Europe) — MiKkHapogHa opraHisauis, 3acHoBaHa Ha npuHUMNax Aemokparil,
BEpPXOBEHCTBA npasa i npas fo4uHN [4].

OTxe, mexaHiamu Ta POpPMN MIPKHAPOAHOrO KOHTPOSIO Yy cpepi 3abe3neyeHHs
npae i ceo604 NIOANHN MOXHA YMOBHO MOAINUTY Ha ABi BENUKI rPynu: YHiBepcanbHi
Ta perioHanbHi.

BaxnmBoo ymMOBOKO e€(EKTUBHOCTI (PYHKUIOHYBaHHA yHiBEpcanbHUX Ta
perioHanbHUX MexaHi3MiB MDKHapO4HOro KOHTPOM y cdepi npas NOAWHU €
KOOpAuHaUis iXHbOT fisnbHOCTI. B 3anexHOCTi Big meToais Ta 3acobiB KOHTPOSIO,
WO BUKOPWUCTOBYIOTbCA MIKHAPOAHMMWU KOHTPOSIbHUMK OpraHamu, KoopauHauis
nonsrae y TOMYy, WO MpW 3acTocyBaHHI npoueayp iHAUBIAyanbHUX 4n
MDDKAEPXKaBHUX ckapr HEOOXiAHO YHUKATW KOHMPNIKTIB B CyA0UUHCTBI, Ay6ntoBaHHS
CyAOBUX pO3rnNAgiB, CynepeuvnMeoCTi B MPOUECi TAyMayeHHs MOJSIOXKEHb
MiDXXHapoaHUX gorosopis [5,c.83].

Baxnveo Takox BinbLu geTanbHO BUSHAYUTU MOPAAOK 3aCTOCYBaHHA YPAAOBUX
3BiTiB, Nepeaycim CTOCOBHO iX POpPMU i 3MICTYy, a NpU 3acTOCyBaHHI MiKHAapPOAHUMM
KOHTPONbHMMMK OpraHamMn AOCRIAXEHb Ha MiCUSIX MPOBOAUTM MK 3auikaBneHUMU
opraHamu perynapHuin oObMmiH iHpopmadieto Woa0 BUSBNEHUX PaKTiB MOPYLLEHb
npas NOANHKU, 3BEPTAOUUCH | 40 B3aEMHNX KOHCYNbTaUin.
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MEXAHISMU MDKHAPOOHOIO NMPABA
Loao 3AXUCTY NPAB OUTUHU

Mpobnemu 3abesnedyeHHs HauioHanbHOI Oe3nNeKn € OCHOBHMMM Hanpsmamu
AiSiNbHOCTI BiNbWOCTI KpaiH CBIiTY. A iCHyBaHHS Cy4aCHOro CBiTy € HeMoXnueum 6e3
JiTKOro  pernameHTyBaHHA  B3aEMOBIAHOCUH  MDK  Hauismu,  AepxaBamu,
opraHizauiaMmu, okpeMmumMmn noabmMu. ToMy po3podka HU3KU HOPMAaTUBHO-NPaBOBUX
AOKYMEHTIB, WO BM3HA4yalOTb CTaTtyc IiHAMBIAIB, iX nNpaBa Ta piBEHb
BiAMOBIAANbHOCTI, MOXMNBI CaHKUIT Ta MoKapaHHA y BUNaAKy MOPYLUEHHS HOPMU
3aKoHy HabyBaloTb BaXnMBO 3HayeHHA. OcobnuBOI aKkTyaribHOCTI Yy KOHTEKCTI
3abesnevyeHHa  HauioHanbHOI  Oe3nekn gepxasn HabyBae  AOCRHIAXKEHHS
MDDKHapOAHUX MEXaHI3MiB 3aXMCTy nNpas NIOANHN | AiTEN 30KpeMA.

OuTtuHa 3aexan Oyna ocobnueum cyb’eKTOM NpaBoOBiAHOCUH, aaxe ii npasa i
ceoboamn 3anexanu sk Big soni 6aTbkiB, Tak i Big NONiTUKN aepxasun. LLle JomiHidin
YnbniaH xapakTepu3yBas AUTUHY SK OCOOUCTICTb 3 XUTKOK PO3BAXKIUBICTIO, TOMY
npaBa AUTWHW 3aBXAW BuMMaranu ocobnmBoro 3axucty gepxasn. Lia npobnema
npouwna BCi nepiogn icTopii, 3auenuna BCi KpaiHW, ane He BTpatuna CBOEI
aKTyanbHOCTI i goTenep.

OCHOBHMMW HayKOBUSAMW, npaui SKMX MalTb BaromMe 3HayeHHa Ans
YCBIiAOMIIEHHS OCHOBHMX OCODNMBOCTEN LOAO 3axuUcTty npae Aiten y
MibXHapogHomy acnekTi, € [1. BaH=byepH, B. BipmaH, 1. Hioenb Ta iHLwi.

MeTa JoCnigXeHHs — BUPOOUTM TEOPEeTUYHI Ta NpakTUYHI nigxoau LWoao
BAOCKOHaNEeHHs MexaHi3amiB 3axXuCTy npasa AUTUHM HA MDKHApPOAHOMY PiBHI.

Po3noyHemo 3 TOro, WO MDKHapOAHE MpaBO BUHUKIIO He 3a OaxaHHAM
OKpEeMUX NIOAEN, rpyn, Knacis TOLWO, a BHaCMIAOK peanbHUX CyCninbHUX Mpouecis.
MixHapogHe npaBo — Ue ocobnuea CUCTEMA OPUANYHMX HOPM i NPMHUMNIB, LO
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