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THE AUTONOMY OF THE CHURCH JUDICIARY
IN THE SPHERE OF MARRIAGE ACCORDING TO CANON LAW

According to can. 1117 of the Code of Canon Law [1], Catholics are obliged to
contract canonical marriage. Ecclesiastical courts play a great role in the process of
carrying out the mission of the salvation of souls [1, can. 1752]. A verdict of a court
stating an annulment of a marriage allows divorced parties to regularise their legal
status within the canon law. If a party has the clause prohibiting another marriage —
if such had been previously imposed — removed, then they may marry again. It is
the cases of marriage annulment that are most common in the work of
ecclesiastical courts. The Polish state does not interfere with the internal tasks of
the Catholic Church, to which ecclesiastical courts belong. Married parties, if they
wish to regularise their legal status after their separation, file for divorce, and later
action for annulment. Numerous courts in Poland require a decree absolute as an
appendix to the complaint (not specified in the Code of Canon Law). A state court
cannot express opinions on the validity / invalidity of a canonical marriage.
Similarly, an ecclesiastical court’s ruling does not influence the civil status of the
spouses. Due to the significant role of ecclesiastical courts, it should be of a great
importance that the persons working there are not only well educated in the field of
canon law, but are also prudent, conscientious, and righteous [3, p. 465]. Cases
dealt with in ecclesiastical courts are complicated. It is necessary, during the
process, to answer the question of whether the nupturients at the moment of saying
the vows were not concerned with an impediment [1, cann. 1083-1094], defects in
matrimonial consent [1, cann. 1095-1103], and if the canonical form of the marriage
was preserved [1, can. 1108]. It should be pointed out that it is often spouses
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whose marriage ended many years after the wedding that come to ecclesiastical
courts, thus, it might be problematic to find witnesses of their lives before the
marriage was contracted. The applicant in the process before a court is required to
deliver evidence that is significant enough to prove the complaint legitimate, for
example a list of credible witnesses, authentic instruments (such as a medical
examination result, a statement of participation in a program of Alcoholics
Anonymous), private documents (letters, diaries, photographs). In cases
concerning declaring nullity of a marriage, due to the issue of mental disorders, a
psycholegal opinion is necessary. Ecclesiastical courts have their own experts, who
have professional knowledge and who respect the teaching of the Catholic Church
on the topic of indissolubility of marriage. Some ecclesiastical courts in Poland have
put on their websites information about not considering private experts opinions.
The reform introduced by Pope Francis in 2015 aims at enlarging the access of the
faithful to the courts [4]. The Pope encourages not to pose a financial barrier for
those parties who want to regularise their legal status with respect to the Catholic
Church. The assistance of these courts is also available for those who are not
baptised but who have married a baptised person. The autonomy of ecclesiastical
courts in Poland is guaranteed by i.a. the Concordat of 1993 [2]. This belongs to the
field of public international law. According to art. 1 of this contract, there is a mutual
autonomy and independence of the state and the Church in respective areas, as
well as cooperation for the evolution of the man and the common good.
Ecclesiastical courts are granted complete autonomy in carrying out their mission,
exercising judicial authority, and managing their own judicial structures. Although
both the state and the Church do respect the value of a family and have respect for
the institution of marriage [2, art. 11], ecclesiastical courts do not interfere with the
sphere of state courts. According to art. 10 (3) of the Concordat: ,It is within the
exclusive competence of ecclesiastical authorities to make a judgement as to the
validity of Canon Law marriage, as well as any other grounds laid down by Canon
Law”. Cases concerning marriage issues, taken by ecclesiastical courts, dealing
with marriage annulment, separation, dispensation from a not consummated
marriage, do not have any legal results within the Polish state law [7, pp. 285-287].
It may happen that the ecclesiastical church grants a decision of a marriage being
null, while the spouses do not obtain a divorce within the realm of civil law, or in a
reversed scenario, when a state court grants a divorce while there is no basis for
declaring a canonical marriage null. The doctrine contains postulates that imply a
limitation of cases for obtaining a divorce, and rather promotes the institution of
separation which exists and functions in both legal systems — the Polish state law
and ecclesiastical law [8, pp. 175-176]. The Concordat does not constrain the
jurisdiction of the Polish state over the institution of marriage [5, p. 67]. The Polish
state does not respect the rule of indissolubility of marriage [6, pp. 246]. The
Concordat does not introduce to the Polish legislation the possibility of
implementing the effects of ecclesiastical courts rulings in cases for declaring
matrimonial nullity.
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ZALOZENIE RACJONALNEGO PRAWODAWCY W KONTEKSCIE TEORII
| PRAKTYKI PRAWNICZEJ

W dziejach dyskusji nad prawem stale poszukuje sie podstaw jego
racjonalnosci. Zagadnienie to mozna rozpatrywa¢ na ptaszczyznie filozoficznej
oraz dogmatycznej. Pierwsza ukierunkowana jest przede wszystkim na
ontologiczng refleksje nad prawem. Pytania: czym jest prawo i co jest zrodtem
racjonalnych regut prawnych, sg tu pytaniami o bytowy status prawa. W tej
perspektywie prawo jest zazwyczaj traktowane jako przejaw racjonalnosci bytu.
Podejscie tego typu mozemy znalez¢ w starozytnych dociekaniach o $wiecie jako
uporzgdkowanej, harmonijnej catosci, z ktérej wyprowadzano tez racjonalnos$é
normatywng. Odnajdywano jg np. w Heraklitejskim Logosie, Platonskich ideach,
Arystotelesowskiej koncepcji niezmiennej natury, stoickim panteizmie, koncepciji
wiecznego prawa boskiego u Augustyna Aureliusza oraz Tomasza z Akwinu.

Na gruncie filozofii prawa funkcjonujg tez odmienne od ujeé prawnonaturalnych
szkoty, ktére neguja teze o racjonalnosci bytu i zastepuja jg teoriami
woluntarystycznymi (prawo pochodzi od woli ustawodawcy) i
konwencjonalistycznymi (prawo jest wynikiem umowy-kontraktu). Prawo jest tu
uznawane za system norm, rozumianych jako byty intencjonalne. Wprowadza sie je
w zastang rzeczywisto$C, w ktorej stanowig wytgcznie wytwor ludzki, zwigzany
wewnetrznymi regutami wynikania. Racjonalnos$ci tak ujetego prawa poszukuje sie
w apriorycznych koncepcjach, do ktérych m.inn. nalezy zatozenie racjonalnego
ustawodawcy. W tym miejscu nastepuje przejscie do ptaszczyzny dogmatyczne;j,
w ktérej problematyka racjonalnosSci prawa dotyczy przede wszystkim
konstruowania prawa pozytywnego. Proces ten obejmuje zagadnienia dotyczace
podmiotu tworzgcego prawo, sposobu tworzenia prawa oraz skutku prawotworczej
dziatalnoSci. Prawo jest tu traktowane jako rezultat Swiadomej zorganizowanej i
zinstytucjonalizowanej dziatalnoSci pewnych podmiotdw zmierzajgcych do
osiggniecia za pomoca prawa okreslonych zmian w zyciu spotecznym [2, s.111].
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