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AKAJTEMIYHMI ITPOEKT IMPEKTVBU
[TPO IMOCEPETHMIIBKI OH-JIAVIH TTJIAT®OPMMU ~
HOBMI 3AKOHOJTABUMM IHCTPYMEHT
IOTOBIPHOT'O TTIPABA €BPOIIEMICBKOTO COI03Y

AHOTALS. CTATTS HPHCBIYEHA TOCHIIYKEHHIO CYYACHOTO eTally PO3BUTKY €BPOIeHCh-
KOTo HPHBATHOTO [PaBa [ BIVIMBOM IIHPOBOT peBOIIOII. ABTOPH 311HCHIOIOTH aHaNi3
Hepe/yMoB HeoOXIIHOCTI HPHIHITTS HOBOI'O 3aKOHOMABYOIO IHCTPYMEHTY JIOTOBIPHOTO
npapa Ceponeiicskoro Cooay (CC) y cepi nocepenUIBLKOT ISUILHOCTI OH-JIaiH 11J1aT-
hopm. Okpemy yBary npuiiiero npoexty Jlupexrusu CC npo nocepelHUILKI OH-JIAH
mwiardpopmu (npoekr Jlupexturn), pospoduieroro Biepiie B ictopii npasorsopents €C
AKAIEMIMHOIO CHUIBHOTOTO.

MeTolo crarTi € NPOBENEHHS aHalidy Cy4acHOro €raiy po3BHTKY €BpONeichKo-
ro [MPUBATHOTO NPaBa [}l BIKIHBOM IH(MPOBOT PeBOMIONIT, HepeayMoB HeoOXiIHoCT
HPHIHHATT HOBOTO 3aKOHONABYOIO iHCTPYMEHTY jorosipioro npasa CC y cdepi no-
cepeAHHIBKOT HiSIBLHOCT] OH-JIAHH 11aTdopyM Ta 3 acyBaHHI 0COOINBOCTEN aKaIeMiY-
Horo rnpoekry Jlupexkrusn, pospofuienoro srepiie B icropii npasorsopenns €C aka-
JAEMIMHOIO CHUIBHOTOTO.

3pocTanis pUIKY OH-JIANH TUIaT(opM 3y MOBHIO BHHHKHEHHS HAYKOBHX JIHCKYCIH
CTOCOBHO HeOOXITHOCTI peryaioBanis HoBoi (POPMH €KOHOMIMITHX BIIHOCHH. 32 BUCHOB-
KaMH CBpoNeichbKoT KOMICIT Iepernkony Ha HUIAXY M0 ¢TabiIbHOro pO3BHTKY i PO3IIIH-
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PeHHs MacTabiB AistbHOCT] OH-HaiH aTgopM (K U1 MOCTIHHAX IPABILB PHHKY, TAK
11018 HOBHX YYACHUKIB) CTAaHOBISITE BUMIHHOCTI HANioHAABLHOIO 3aKOHOMABCTBA 1ep-
#ar — wieHip CC 1a PparMeHTAPHICTL PErYIIOBAHHSL,

CyqacHHI eTall PO3BHTKY €BPOIEHCLKOTO MPHBATHOIO [IPpaBa € 6araTorpaHHHM SBH-
IHEM, [0 BPAXOBYE TAKMK | BILTHE HH(POROT PEBOMIOLNIT, Ta 3yMOBIIOE He0OXIIHICTh BH-
poOIIeHHS HOBOIO 3aKOHOMABYOI0 IHCTPYMeHTY B cpepi NOTroBIpHUX BIIHOCHH 34 YYACTIO
HOCEPEITHITBRIX OH-TAHI T1aThOPM.

Hanexknoro peakijieio Ha CHipHi HHTAHHMI, 3YMOBJIEHI PEROIIOLICK TI(PPOBOrQ pHH-
KY, CTa/10 po3potJIeHHS IPOBUIHHMEI BUSHHMH jlepikaB — wieHiB CC npoekry JlupekTH-
B, CLOroHI JUCKYCIHHUMH Cepell TOCHIHUKIE 3aIHIIAIOTECS [THTAHHS BUITPABIAHIS
GYNL-SKUX PETYIATHBITMX JiH CYUacHuMK 3MIAMH CJIMTOro IHPPOBOTO PUITKY, 30epe-
Aennd Ganancy MisK 3aXucToM [Ipan CHMKHBAYIB, CBOGONOI0 PUHKY Ta iHHoBaicio, (op-
MH MaOYTHLOTO PEryJISTOPHOIO IHCTPYMEHTY .

Meron poGori man npoekroM JHpeKTHBN YacTKOBO OVE 3a03MMENHI i3 MeToaoIoriT
Jocainnuupkoi rpynu iciyiotoro npusatioroe npasa CC (Research Group on the Existing
EC Private Law (Acquis Group)) 1 BKIIOUAB HOPIBIEUILHO-TPAROBE JNOCHIKEHH Cyvac-
HOTO 3aROHOIABCTEA Ta CYAOBOI IPAKTHRH ep:kar — wieHin CC, iHCTPYMEHTH “M'SROTO
npasa” (soft law): crammapTi oy, pospodaeHi HAOHANLHUME OPTAaHAME CTAHIAPTH-
3allil; peKoMeHIAIT, BUAAHI HAILTOHAABHUMH OPraHaMi 3aXHCTY HPaB CHOKHBAIB.

[Hpoexr Jlupekrupm cruatactno i3 ceMM iaB 1a 29 crarei, 1o 0XoIUo0Th Taki 1K-
Tari: cpepa 3acTOCYRANI Ta BUAHAYENT HOHAThL; BHMOTH 10 indyapyanii, nependave-
Hoi 1ico JIHPeKTHBOIO; MPO30PICTDL JCTHHIY; 3B’ 30K Uepe3 MaTdopMy; penyTarifiHi
CHCTEMH 3BOPOTHOIO 3BSIBKY; 000R™30K 010 3aXHCTY KOPHCTYBAMiB; iMITIEPATHRHHH
XapakTrep; 000B’43KH ollepaTopa MIAT(GOPMH CTOCOBHO KIIEHTA Ta MOCTAYANBIHEKA; Bill-
HOBIIAILIICTE ollepaTopa miaTgopMi; perpec; NpHKINIERT [TOIOMKENTTL.

Sk 3asHAMAOTL pO3pOOHHKH [poekTy JIMpeKTHBH, HHM3Ka IHTAaHL BCE I 3aJH-
MIAIOTLCS MPEIMETOM KOHTPOBEPCIHITHIX MHCKYCIH y cepelui pobovoi IpyIiH. 30kpema,
e HHTAHH, 110 CTocyloThed cepu npoekTy JluperTuen, odpaHoro migxony ciijibHo-
ro peryiioBanig penyTaniiiioi CHCTEMH 3BOPOTHOIO 3B'S3KY, BH3HAMCHHS MEXI Bii-
HOBUIAILIGCTT oflepaTopa 1aaT(opMu, posiHpennd cepi 3aXucry [pag e TUILKH
CIHOKUBAYIER, a i YCIX KIHEHTIB OH-JIAfH IUIATOPM, BRITOYAIOTH [0CTaUa/ILHHKIB,

TakuM YHHOM, IPOTATOM OCTAHHIX JBOX HECATH/ITL OH-JIANH IIAT(QOPMH JOKOPIHHO
SMIHIUIH IIPPOBY €KOHOMIKY Ta HPONOBKYIOTE HajasaTH 6arato nepepar y cyuacnomy
mudpporoMy cycninnersi. HUHI BOKIHBHM ¢ manpanioBaris e(peKTHRITONo MPaRoBoro
MACHRY, M0 3a0e3neMHTh MaiGyTHE eKOHOMIMITE IPOCTATTIS Ta (YKo BAIg CIiih-
Horo nudpoporo puky CC. Brazkaemo, mo npoekt JHpeRTHEH, po3poluleHHIT BIIEpIIe
B icTopii npapoTBopeHHs CC akageMiYHOK CHUIBHOTOW, CTAHE HOBHM 3AKOHOJIABYHM
IHCTPYMEHTOM U151 HHpoBOro pHHKY CC.

Kinowosr ciosa: nocepetminnki on-nain naardaopyig porosipiie npano €C; axapemiv-
HHI MPoekT JIHpeKTHRH PO nocepelHUILEL OH-IAMH aaTgopMi; npusaTHe mpaeo €C;
JIEKTPOHHHHI ITPAaROYHH.

Y Cy"acHOMY CBITI MIBHJIKAMH TEMIIAMH 3POCTAE POJIb [MOCEPEIHUIb-

KHX OH-JIAAH [WIaThopM, 0 BUCTYHAIOTH HOBUMH (hopmamu Bejenns 6i3-
necy, sokpema Google’s AdSense, DoubleClick, eBay, Amazon Marketplace,
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Google Search, Facebook, YouTube, Google Play, App Store, PayPal, Zalando
Marketplace, Uber, Airbnb, BlaBlaCar. Ou-naitn wiardropMu 0X0Io0Th
HIUPOKHIA CHEKTP JISUIBHOCTL, 30KpeMa i IHTepHeT-PEKIAMIL T TOPrOBeIbHI
MAJIAHTHKH, HOTITY KOBI CHCTEMM, COTHAIBLHI MePesKi, IHPPOBHIT KOHTEHT, 110-
CIYTH, IIATEDKHI CHCTeMH 1 uiaThOpMu JUist CluibHOT ekoHoMiku (collaborate
et‘onomy)'. Ixust pisibHiCTH  Bijlirpac Bee GBIy pOJib Y COTHAIBHO-
EKOHOMIMHOMY ZKHTTI Ta BHCTYHNAEC BAAKIMBOK TACTHHOK HMPONBITAIOMOIO
nudpposoro punky?, Aje yHkionysanms on-1aiH wiaTopm JOKOPIHHO
SMIHIIIO KOHIEHTIHO JOCTYITY 10 i OpMATTil, yMOAJIMBIIO YHUKHEHHS TPAHC-
KOPIOHHUX 0ap’epis MUK KIICHTAMH Ta 10CTavaJbHUKAMU TOBAPIB, 1 po-
BOI'O KOHTEHTY 0 [HOCHYT, 1110 3yMOBJIIOE POSIIUPEHHS ACOPTUMEHTY TOBAPIB,
HoCHyr Ta nuppoBOro KOHTEHTY JUISL CHOKUBAYIB, HJIBHIEHHS e]eKTHB-
HOCTI il KOHKYPEHTOCIPOMOKHOCTI IPOMUCIOBOCTI®, BUKOHAHHS JIOMOBIPHUX
so008’ssanb?, Tak, on-nain wiardopMu, MO HAJAIOTH TOCIYTH 31 3jicHeH-
HSI PO3PAXYHKIB T [IATEKIB, 3BUILHSIOTH CTOPIH JOTOBIPHOTO 30008’ 43aHHS,
SIKL epe0yBaloTh Ha Biicranl, Bij 0008 I3Ky B3aCMHOTO Hajams koudijien-
niinoi pinancosoi ta ocoGucroi indopmarnii,

3pocrantist pUHKY OH-IQMH AT(HOPM 3yMOBHIO BUHUKHEHHS HAYKOBUX
JIMCKYCIH CTOCOBHO HEOOXIIHOCTI peryiioBatis HOBOT (DOPMHU €KOHOMIMHUX
BIHOCHI. Choroii 0coOMMBO AKTYAIBHUM € [UTALHS [PABOBOIO PEryiio-
BAHISL BUHOCKHH, HOB'SM3aHUX 3 00pOOKOIO, HAKOUUYEHHIM 1 BUKOPUCTAHHIM
HEPCOHANBHUX JIAHUX KOPUCTYBAUIB OHJIARH 11AT(OPM, HIIIPUCMHHITBKUX
BITHOCHH MUK OH-JIAAH [1aT¢hOPMOIO T HOCTATAIBHUKOM TOBAPIB, U(POBO-
IO KOHTEHTY "1 HOCIYT, BUTHOCHH 11010 3AXUCTY [IPAB YCIX KICHTIB OH-JIAH
aTOPMH, BEIIOHMAIONH | CHOKUBAYIB, poiil oH-iaiin wiardgopmu y 6oporsii
3 IHTEPHET-HIPATCTBOM. SHAMHI TPYLHOMTL HPOJOBKYIOTH 3 SIBJISITHCS HE TUIBKH
B MeKAX [PUBATHOIO 1paBa’, a it KOHKYpPeHTHOro Ta ny(JIkHoro npasa, a ta-
KOZK JIESIKUX ACHEKTIB a/IMIHICTPATHBHOIO 1 HOJATKOBOIO PEryIiOBaHHs’ .

[IpoGaemaTuky HeoOXiIHOCTI BUPOOIIEHHSI HOBOI'O 3aKOHOJIABUOTO IHCTPY-
MeHTY JUis e(PEKTHBHOrO [PABOBOIO PerylioBaHHs JIOTOBIPHUX BUIHOCHH
32 MOCEPEHUIITBOM OH-JAUH tutaropM y mMekax €pporeicbkoro Cooay

' C Cauffman, “The Commission’s European Agenda for the Collaborative Economy — (Too) Platform and

Service Provider Friendly?' (2017) 6 European Consumer and Market Law 235-43. doi 10.2139/ssrn.2883845,

+ T Pertot and M D’Onofrio, ‘Platforms — Business Models and Contracts’ (2018) 4 European Consumer and

Market Law 170-2.

*Online Platforms, Digital Economy and Society” (Digital Single Market, 12 February 2019) <https://ec.europa.

cu/digital-single-market/en/online-platforms-digital-single-market> (accessed: 14.02.2019).

A Franceschi, European contract law and the digital single market: the implications of the digital revolution

(Intersentia 2016) 16. doi 10.1017/9781780685212.

5 A Janczuk-Gorywoda, *Online platforms as providers of transnational payments law’ [2016] 2(24) European
review of private law 250.

© M Schmidt-Kessel, ‘Privatrecht fir die digital Welt' (2015) 4 Zeitschrify fir Gemeinschaftsprivatrecht.

European Community Private Law Review. Revue de droit privé communautaire 157,

Franceschi (n 4) 16; T Rodriguez de las Heras Ballell, “Refusal to deal, abuse of right and competition law in

electronic markets and digital communities’ [2014] 5(22) European review ol private law 685-702.
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(nai — €C) npoTIroM OCTaHHIX POKIB HOPYHTYBAIH Y CBOIX HPATIAX €BPOIEH-
ChKI JIOCJIJIHUKH TPUBATHOTO 1pasa, s3okpema X. bym, A, Besoposcbka-Jlo-
maranschka, I'. Jlannemann, A, e ®panyecki, M. [MImipr-Keccens, I, [lynb-
re-Hponbke, ©. oy, A, daauk-lopusopa.

METOIO JIOCAUDKEHHA € HPOBEIEHHS aHAMI3Y CYy4acHOIO eTany pPO3BHT-
KY €BPOLEHCHKOrO HPUBATHOIO 1paBa i) BILIUBOM UPOBOI peBOIIONIT,
nepeyMoB HeOOXUIHOCTI HPUAHATTS HOBOIO 3aKOHOJABYOIO IHCTPYMEHTY
porosipaoro npapa €C y cdepi nocepeHuibKoi JisUibHOCTI OH-IAiH [U1aT-
opm, Ta 3’acysanms ocobauBoOCTe akajgeMivHoro upoexry Jupexrusu €C
PO nocepe ALK oH-1ain wiatdopmu (lainl — npoekt JlupexTusn), pos-
pofuieHoro Buepue B ICTopii upaBoTBopents €C aKaIeMIMHOIO CHUIBHOTOI).

3a BUCHOBKaMH EBPOLEHCHKOT KOMICIT HIePenKoiy Ha HUIXy J0 cradiib-
HOUO POSBUTKY 1 POSMIHPEniist MACITa0iB (PYHKIIOHY BT OH-JMARI 11T
(popm (5K st HOCTIANUX rPABIIB PUHKY, TAK 1 /Ui HOBUX Y4aCHHUKIB) CTa-
HOBJISITH BUIMIHHOCTI HAIIOHAJABHOTO 3aKOHOJABCTBA Jiepskas — wienis €C
ra (pparmenrapuicts peryuosauns®. Came tomy choropui €Bporeicnka
KOMICIST 3JIIHCHIOE HANPATIOBAHHS [TPABOBOTO MAcHUBY ¥ cepi BUITHOCHH OH-
nain mwiargopm Ta Gi3HeCy, 3aXHUCTY TIPAB CHOKHBATIBR, 30KPEeMa, HEK i1~
rotopiieHui npoekt Pernamenty B cdepl nponaryBaHHs CHpPaBeIMBOCTI
Ta PO3OPOCT Jyist CyO’eKTIB MINPUEMHHITBKOT JIISUITBHOCTI — KOPUCTYBAIB
OH-JIAHH [IOCEPEHUATBKUX TOCTY T, HOBHIA KYPC JUIst CIIOKUBAYIB: [IOCHJIEHHSI
Komiciero muigxis 3aXucty npas €Bporeichkux cnoxkupadain!’,

Butbimicrs mUTann, 3yMOBICHUX [AQPOBOIO PEBOIIONICIO, CTOCYIOTHCH
ACIEKTIB, L0 BUXOJATL 32 MeEKI KOMIETEHIIT HAIOHAILHAX 3aKOHOIABILIB,
CYJILIB T YUEHHX, 1 BUMATAIOTE Y3TOJ/KEHOIO BHPIIIEHHA HA €BPONEHCHKO-
MY PIBHI 3 BUKOPHUCTAHHAM MUKJUCHHIUIHAPHOrO HAX0AY. K 3asHavaiors
HAYKOBILI, OCHOBHOIO MeTo0 C€C € crpusHus y 3/1HCHEHHI aHAII3Y HOPM Ta
PO3BHTKY €BPOIEHCHKOIO PUBATHOTO HpaBa K 0araTorpaHHoro aBUIa, 1o
BPAXOBYC TAKOK 1 BIUIHB 1UPPOoBOL pesostionii. [ol0BHUM acekToM Y HbOMY
cayrye Oananc mrrepecis, 1110, 3 040ro OOKy, He 3aJuiIac Hosl punku Oes
PEryasiTUBHUX UPABHIL, & 3 JPYIOro — YMOKIUBIIOC YHHKHEHS HaIMIPHO-
rO peryioBanms 3 Metolo safesiedenis upas stk CHOKUBATIB, TAK 1 IHIITHX
KAICHTIB OH-Jain wiar)opm, a TAKOK CTBOPELIsE yMOB JULSL PO3BUTKY HOBHX
OlzHec-Mojeleit. 3a3Hadere MOsKe CTaTH OCHOBOK) PO3BUTKY CLUPABKHBOIO
EIMHOTO E€BPONEHCHKOrO PUHKY: HUISIXOM HPHAHSITTS Y3rOJKEHOTO MJIXOJY,

¥ Online Platforms. Digital Economy and Society (n 3).

? Proposal for a Regulation of the European Parliament and of the Council on promoting fairness and
transparency for business users of online intermediation services COM (2018) 238 final 2018/0112(COD)
from 26.4.2018 <https://eur-lex.curopa.cu/legal-content/EN/TXT/furi=CELEX %3 A52018PC0238> (accessed:
18.11.2018).

1 A New Deal for Consumers: Commission strengthens EU consumer rights and enforcement <http://curopa.
eu/rapid/press-release_[P-18-3041_en.htme> {accessed: 18,11.2018).
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sakonogasens €C MaruMe MOKIUBICTL 3POOUTU CBIIA BHECOK Y 3MIIIHIEIIIs
HPOZOPOCTL T2 UPABOBOT BUIHAMEHOCTI, TUM CAMHUM, HJBHIYIOUH 1pUBal-
JIUBICTL BHYTPINHBOT Ta TPAHCKOPHOHHOL €JIEKTPOHHOT KOMEPIT Jist BCIX
YUACHUKIB, 30KpeMA it yIacHuKIB i3-3a mesx €CH.

[ostoBHE NUTAaHHA NOJSITAE HE TUIBKH B TOMY, SIKUM THHOM €C 3/11iCHIOE
PEryjasTHBHUAN BIUIMB HA HU(POBUI CeKTOp, a i Konu. Opranu siaju €C
YHOBHOBAKEH] BTPYHATHCH, KO CyO eKTH MUPPOBOTO PHHKY HOPYIIYIOThH
KOH(PIEHITIAHICTD, aBTOPCHKI HpaBa ad0 3aKOHOJABCTBO MPO 3aAXHCT 1PaB
cnozkusaais, Hun €C nparne peryitoBaT# i MATAHHS CTOCOBHO HACIIKIB
(1, sokpema, yHKIIOHYBaHHSI OH-JIAiH watdopm) MmBUiIe ex ante, HIK
ex post'?,

Y memxax crparerii eaunoro nudposoro punky €C EBponeirchKoio
KOMICICIO OyJI0 MPOBEJEHO HU3KY HAYKOBHX KomdepeHniii ta ceminapis,
KOHCYJIBTATH 13 IPOMAJICHKICTIO Ta 3jiicHeHo BceOiune JIOCHKEHHs poi
on-nain wiardopm Ha cydacHomy rudpoBoMy pUHKY. BiinosigHa orinka
y popmi sucnoskis Gyna suruiajena y Hosigoyienni €BponeicbKol KOMICIT
st Eppoueicskoro [lapnamenry, Paju, €BpoueidcbKoro eKoHoOMIMHO-CO-
njaisnoro komitery ta Komirery perionis COM(2016) 288 “Oun-naiin wiar-
(hopmu Ta caumit nudrposuit puok. MoaiuBoCTI T2 BUKIHKH JUst EBpotun”
Bij 25 tpasist 2016 p.'2.

Haznexnow peaknicio Ha JUCKYCIHHL HUTAHHS, 3YMOBIEHI PEBOJIONICIO
UPPOBOIO PUILIKY, CTANO POIPOOIECHIST HPOBUIHAMU BUCHUMH JIeP/KAB —
wienis €C akagemiunoro npoekry Hupexrusu. Breprme npoexr Jlupek-
TUBA OYB HPEACTABICHUI JUIst OOTOBOPEHE Y YeTBEPTOMY HOMEPI KypHAIY
“Journal of European Consumer and Market Law” 2016 p."*. Huni noxrpu-
HAJILHI HePeKIa/ii aHDIOMOBHOT Bepcil nipoekty Jlupekrusu (ppaniysskoro,
HIMEIBKOIO, CIOBANBKOIO, HOJIBCBKOK), KOPEHCHKOI) Ta YKPATHCHKOK) MOBA-
mu'® posmimenni na odinifiniii cropinmi [HCTUTYTY €BPOLEHCHLKUX [1paBO-
BUX socaypkens Ocnabponskoro yaisepcurery (Himeuuuna). [ei npoexr ¢
pesyibTaToM CiuibHOT poboTH JloCHIHANBLKOT rpynu Hajl paBoM ugpoBux

" Franceschi (n 4) 17.

12 H Makiyama and Ph Legrain, ‘How to fix the flaws in the EU’s Digital Single Market” (Open Political Economy
Nerwork LTD, 8 January 2017) <http://g8fiplkplyr33r3krz5b97d 1w pengine.netdna-cdn.com/wp-content/
uploads/2017/01/OPEN_Report_DRAFT_DSM_analysis.pdf> (accessed: 18.11.2018).

13 Communication from the Commission to the European Parliament, the Council, the European economic
and social committee and the Committee of the regions “Online Platforms and the Digital Single Market
Opportunities and Challenges for Europe”™ COM (2016) 288, 25 May 2016 <http://eur-lex.europa.cu/legal-
content/EN/TXT/turi=CELEX:52016DC0288> (accessed: 18.11.2018).

! Research group on the Law of Digital Services, “Discussion draft of a Directive on online intermediary

platforms’ [2016] 4(5) Journal of European Consumer and Market Law 164-9.

Heperman npoekty Jlupekrisi npo nocepenrniibki on-tafti maatopmi ykpainchKolo MOBOK 31ificHeHo

apTopaMit CrarTi ¥ Mekax  peadizauii npoekry “Made in Europe” npodinancopanoro oabcnkinm

HalfoHa LM tenTpor Haykn No UMO-2012/04/A/HS5/00709: Tlpoekr [lupextipn npo nocepeHnipnki

ou-taiin raardopyu <https:/fwww.elsi.uni-osnabrueck.de/projekte/model _rules_on_online_intermediary_

platforms/translations.html> (j1ara speprenns: 18.11.2018).
11 @KPATHH
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(OCHYT, EBPONEHCHLKOT IPYIH AOCIHHKIB-IPABHUKIB, 1HIIAOBAHOT BUCHI-
miu 3 Ocrabpronproro yuisepeutery (Himeaunna) ta fArejuioncbKoro yuisep-
curery (Ionpima). Kepisaukn npoekry — X. by (Ocnabproxk), I'. Jlannemann
(bepain), I'. ynpre-Hponbke (Ocnabpiox/Heimeren), A. Besoposcebka-Jlo-
maranseska (Octnabpiok), E. Homws (Kpakis/Ocnabpiok). B ocnosy pospo6-
netoro upoekry Jupekrusu jsiu oOrosopertst upodiiem (py HKIIOmy BAHLs
LOCEPEJIIUILKUX OH-JAAH 11aTOPM Ha JIBOX MIKHAPOJIUX HAYKOBUX KO-
(pepennisix y sucronant 2015 p. B Ocnabpronpromy yuisepeurert (Himeusu-
na) ra ksitai 2016 p. y Sresutoncskomy yuisepeureri (Ioubima).

Humi juckyciitnumu cepejt JOCIIHUAKIB 3AIMIIAITLC HATAHHS BULIPAB-
pantst OyJb-SIKUX PEryisiTHBHEX JI1i CYyIaCHUME 3MIHAMH €IHHOTO 1 POBO-
ro puHKy, s0epexents Galancy MK 3aXUCTOM [PAB CHOKUBAYIB, CBOOOIOI)
PHHKY Ta IHHOBAMICIO, (POPMU MAHOYTHLOIO PEryasitopHoro incrpymenty'e,
bBiabmiicrs HAyKOBIIB [EPEKOHYIOTH Y HEOOXUIHOCTI PeryioBamms, UpH
IBOMY BUIHOBUIHUA HOro pisens Mac OyTH HIBUHIIE CBPONEHCHKUM, AHIK
HAIIOHAIBHUM, 110 3a0€31eUUTh YHUKHEHHs Hepernkol (DyHKIIOHYBaHHSI
€JIMHOTO TH(PPOBOTO PUHKY, NOB’SI3aHUX 13 BYIMIHHOCTAMH Y HAIIOHAIBHHUX
PeryJsITHBHAX BUMOTax Jyist oH-Jaitn riargopm'’.

Meton poGotu Ha)i npoekrom JIMpeKTHBH 9acTKOBO OYB 3a103U4eHHI
13 Merogonorii JIocanuibKol rpynu ICHYI0U0ro npusBaTnoro npasa €C
(Research Group on the Existing EC Private Law (Acquis Group))'® i Bnouas
HOPIBHAILHO-MPABOBE JOCAUIKEHHS CYYaCHOr0 3aKOHOJABCTBA TA CYILOBOI
HPAKTUKM JlepiKkas — wienis €C, ncrpymentu “m’sikoro upasa” (soft law):
CTAIAPTH 1OCYT, Po3pobiieHi HAIOHAILHUMHE OPraHaMu CTaHapTU3ATIT;
pekoMeriarii, BUJIAHI HAIIOHAUILHAMM OPIaHAMM 3aXUCTY LIPAB CLHOKUBAYIB.

[lpoekr Jlupexkrusu cknajaeTbcs 13 CeMH [J1aB 12 29 CTaTei, no 0xoll-
JOIOTH TAKI HUTaHis: cepa 3aCTOCy BAaHIS T2 BU3HAUEHS HOHITH; BUMOI'HY
1o indopmarnii, nepejpbatenol JIUpekTUBOIO; HPO3OPICTH JIICTHHIY; 3B 430K
depes wiaTopMy; penyTaniini CHCTeMH 3BOPOTHOIO 3B’3Ky; 000B’I30K
MO/10 3AXUCTY KOPUCTYBAUIB; IMIIEPATUBHUI XapakTep; 0008 M3KH oneparopa
wiaThOPMH CTOCOBHO KIICHTA TA HOCTAYANBHEKA; BUILIOBLIAIBLHICTD OLiepa-
ropa wiaThopmu; perpec; HPUKIHIEBI HOJIOKEHHS,

Jloninbuo saysBaxury, mo cepa sacrocysatnst JlupexTusu 3ByKena Jo
JOrOBOPIB HOCTABKH TOBAPIB, HOCHYT i [HU(PPOBOIO KOHTEHTY, YKIQJIeHHX
MUK [OCTAYUILHAKOM 1 KJIIEHTOM 32 JIOMOMOIOIO HOCEPEIHUITBKOT OH-JIAHH
wiarpopmu. [oganpin HAaYKOBI JIACKYCIT 3yMOBJIIOC TATAHHA MOAJIMBOCTI

& Research group on the Law of Digital Services (n 14) 164.

17 Tam cawmo.

18 1 Sénéchal and § Stalla-Bourdillon, Réle et responsabilité des opérateurs de plateforme en ligne: approche(s)
transversale(s) ou approches sectorielles? (Paperback 2018) 182.
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32CTOCYBAHHSL LOJIOKeHb [[UPeKTUBH 10 IOrOBOPIB MIHH, YKIQJICHHX 32 110Ce-
PeIHUIITBOM COIULBIUX (1aT(hopMm.

Sl sasmavaors pospoluuku upoekry Jlupexrusu, HU3Ka HUTALL BCE 11e
SUIMIIAIOTHCS HPEAMETOM KOHTPOBEPCIHHUX JUCKYCIH y cepeputl podoUoi
rpynu. 3okpema, 1e MUTaHH, Mo CrocyioThes cepu npoekry Jlupekrusn,
0OPAHOro HIXOY CHUIBHOTO PEryiiOBAHHS PENYTAIHHOT CHCTEMH 3BOPOT-
HOIO 3B'SI3KY, BU3HAYMEHHS MEKI BUIIOBIIAJILHOCTI oneparopa miatdgopmu,
postupentst ¢hepu 3aXUCTy HPAB HE TUILKH CIIOKUBAYIB, A H YCIX KJIIECHTIB
oH-JaiH wiaThopM, BKIOMAIOTH HOCTav9albHUKIBY,

BuctoBkd, Takum auHOM, HPOTSrOM OCTAHHIX JIBOX JIECSTHIITE OH-JIARH
mwiaTopMu JOKOPIHHO 3MIHHIK TU(POBY €KOHOMIKY Ta NPOJOBKYIOTH Ha-
jasat Oararo repesar y cydacHomy rudpoBomy cycriibersl. Humi Basiim-
BUM € HaupargoBanis epeKTUBHOIO PABOBOIO MACUBY, MO 3a0€31eUUTh
MaibyTHe ekoHoMmiube 3poctanis €C, GyHKIonyBanus cnibHOro nudpo-
Boro punky €C. Beaxaemo, o npoexr Jlupexrusu, pospobuenuii siepiie
B icropiil npasorsopents €C aKaJeMivHOIO CHUILHOTOI, CTAHe HOBUM 3aK0-
HOJMABIUM HHCTPYMenToM st udposoro punky €C.
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Fryderyk Zoll
Liudmyla Savanets

THE ACADEMIC DRAFT DIRECTIVE
ON ONLINE INTERMEDIARY PLATFORMS -
A NEW LEGISLATIVE INSTRUMENT OF THE EU LAW OF CONTRACTS
Asstract. The article focuses on investigating into the current stage of the European
private law development under the influence of the digital revolution. The authors analyze
the prerequisites for the need to adopt a new legislative instrument of contract law of the
European Union (EU) with regard to intermediation through online platforms. The article
specifically highlights the draft EU Directive on online intermediary platforms which is
developed by the academic community for the first time in the history of EU law-making.
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The aim of the article is to analyze the current stage of the European private law
development under the influence of the digital revolution and the prerequisites for the need
toadopt a new legislative instrument of the EU contract law with regard to intermediation
through online platforms, and to identily the specific aspects of the academic dralt of
the EU Directive on online intermediary platforms (draft Directive) developed by the
academic community for the first time in the history of EU law-making.

The growth of the online platforms market has evoked scientific discussions about
the need to regulate this new form of economic relations. According to the conclusions
made by the European Commission, differences present in national legislation of the EU
Member States and the fragmented nature of the regulation process hinder sustainable
development and expansion of the scope within which online platforms can operate (both
for regular market players and for new entrants).

The current stage of the European private law development is a multifaceted
phenomenon which gives due consideration to the impacts of the digital revolution and
predetermines the need to develop a new legislative instrument with regard to contractual
relations which involve online intermediary platforms.

The draft Directive developed by leading scholars of the EU Member States is an
appropriate response to the controversial issues evoked by the revolution of the digital
market. Today, there is still controversy between researches with regard to such issues as
justification of any regulatory actions by modern changes in the single digital market, and
also maintenance of the balance between consumer rights protection, market freedom and
innovation, and the forms of the future regulatory instrument.

The method used to work on the draft Directive was partially borrowed from the
methodology of the Research Group on the Existing EU Private Law (Acquis Group) and
included a comparative study of modern legislation and case law of the EU Member States,
solt law instruments developed by national standardization bodies, service standards and
recommendations issued by national consumer rights protection authorities.

The draft Directive consists of seven chapters and 29 articles covering the following
issues: application scope and definitions; requirements to information provided for in this
Directive; transparency of the listing; communication through the platform; reputational
feedback systems; commitment to protect users; mandatory nature; obligations of the
platform’s operator with regard to the client and the provider; liability of the platform’s
operalor; regression; final provisions.

As noted by the drafters of the draft Directive, a number of issues still remain in the
focus of controversial discussions in the working group. Particularly, these are the issues
relating to the application scope of the draft Directive, the selected approach for joint
regulation of the reputational feedback system, determination of the limits of the platform
operator’s liability, expansion of the scope of protected rights so that it covers not only the
consumers but all clients of online platforms, including suppliers.

Thus, over the past two decades, online platforms have radically changed the digital
economy and continue providing many benefits in today’s digital society. Currently, it is
crucial to develop and accumulate an efficient legal framework capable of ensuring the
future economic growth and the functioning of the EU’s common digital market. We
believe that the draft Directive developed by the academic community for the first time
in the EU law-making history will become a new legislative instrument for the EU digital
market.

Keyworps: online intermediary platforms; EU contract law; the academic draft Directive
on online intermediary platforms; EU private law; electronic legally binding transaction.
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