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Applicability of Private Law of De-facto Regimes

Abstract:

The applicability of private law of de-fucto regimes poses pariicular conflic-of-law
challenges for the state and its respective authorities involved, in particular courts.
This article analvses these challenges in the light of the Luhansk and Donetsk Natio-
nal Republics in Ulkraine, and further illustrates problems arising from the (non-jre-
cognition of de facto regimes in the conlext of other territories such as Taiwan and
Moldova, and Crimea, among others. The article concludes that recognized sitates
cannot simply ignore the existence of a de facto regime territory. The political ron-
recognilion of such territories should not be an obstucle o the application of the law
1o protect the rights of individuals in private relationships.

I. Introduction

The modern werld progresses in the period of economic globalization, where states
do nol exist separalely, bul constanlly miceracting both 1n public and private spheres.
Private relations between individuals, companies go bevond the boundaries of a parti-
cular state and become private law relationships with foreign elements. While do-
mestic legal relationships are oblivicusly governed by the law of the single state to
which they are comnected, mlemational ones raise the speaial 1ssue of the applicable
law: it is necessary to determine which law should be applied to them.

At first sight, the problem of law chose has only technical character: one should
analvze domestic mlemational private law of the particular state, [ind the collision
binding rule, and choose the applicable law to the relations with the foreign elements.
But private law regulations can't exist separately from public actions of a particular
state.

The political map of the world 15 constanlly changing: some states disappear and
others arise. But the above-deseribed process doesn’t always pass calmly and in ae-
cordance with the procedwre generally recognized in the international treaties. Thus,
newly formed states, such as Luhansk and Donetsk National Republics in Ukruine,
Transmisiria i Moldova, South Ossetia i Georgia, cle. do nol gain intermnalional re-
cognition. This means that recognized states don’t interact with non-recognized ones
in public law relations: do not establish consular and diplomatic institutions, do not
beeome a part ol international organizations and the parly in international ireaties, do
not get loans for the development of the economy and the social sphere and so on.
Non-recognition of newly formed states leads to the appearance of territory with un-
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clear legal status, and it arises new problems: on the one hand in case of the emer-
genee ol conlhiets 1n the private sphere with a foreign element the court should use
conflict of law rule and apply foreign legislation and on the other hand the non-recog-
nition of a state leads to contradictory status of mandatory rules of conduct in force in
1ls territory, which 1s called de facto regime law.

The following paper focuses on:

& issues of influence of procedure of political (public) recognition of a particular state
on the possibility of applying by the court or other public authority the law of such
stale (de Lacto regime law) as a conllict of law rule m the privale relationships with
the foreign element;

® issues of applyving the law of de facto regimes into the contract, international con-
tract;

® 1ssucs of applying the law of de [acto regimes by the courts as the material cholee
of law;

® issues of applving the law of de facto regimes by the courts as a conflict of law
choice.

The principal purpose of this paper is to explore international and domestic (Ukraini-
an) legal acts, which regulate the applying of foreign law in private relations on the
possibility of the application ol the law ol de Tacto regime, examine provisions of le-
cal doctrine in this field and analyze the decision of intemational courts and reco-
gnized state courts.

II. Statc rccognition as a precondition of the applicability of its law

First ol all, n rescarch ol the problem ol applicability of non-recogmzed law, 1t 15 un-
portant to describe the recognition and its legal consequences.

Tn the doctrine of international law, there exist two main theories of recognition of
slate: constitutive and declaratory,

‘The constlutive theory determmes that enly international recognition ol the state
creates international rights and obligations, which means that relations with non-reco-
gnized states are impossible.! Under this theory, a state exists exclusively by recog-
nition by other states. The theory splits whether this recogmition requires “diplomatic
recognition” or merely “recognition of existence.” This theory provides that enly and
exclusively through recognition a state becomes an international person and a subject
of interational law.?

According lo the declaratory theory, international recogmition ol a state only cerli-
fies its appearance in the international arena of a new subject, but does not create a

1 I Maranryve, BeTvI 10 MDKIIAPOINOTO Impasa 3a Efficseperonm (Adalanchuk, lotroduction to
international law by Eikhurst), Xapxis: Koicym, 2000, ¢, 135,

2 J. Yehr, Whal would happen il Taiwan lost all ol its diplomaltic allies? The China post “Asia
news network, Teb 13,2017,

3 J Chitry, The law of nations. 1841, p. 138, httpr:www.loe.gov rrfrd Militarvy LawLicber
Collection pdf:DeVattel LawOfNations. pdf.
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state.? An entity becomes a state as soon as it meets the minimal eriteria for statehood.
Therefore, recognition by other states is purely “declaratory”™.? This theorv gives the
possibility to allirm, that the slate can exist independent of consents ol other slates,
and its law can exist and should be applied by the legal entity of other states in private
law relations.

Aller the appearance on the United Nations, the member stales tried to develop
the common legal act, which should detenmine the procedure of state recogmtion. For
this purpese the International [L.aw Commission of the UUN in 1949 included the ques-
tions of recognition of states and governments to topics of the Commission work pro-
gram, bul the institution ol recognition has not been codified and 15 sull regulated by
the customary law, general principles of international law, some multilateral and bila-
teral agreements®,” resolutions of international bodies and organizations,” as well as
diplematic documents of certain states and doctrinal provisions.?

In additien, both in legal doctrine and in practice the mnlemational state recog-
nition based on its form is divided on recognition de jure, recognition de facie and a
special type of recogniticn — tempeorary recognition ad foc.

Recognition of slate de jure means thal a recognized slate strielly expressed in an
official way its position in relation with another state by establishing full diplomatic,
economic, trade, cultural and other relations.'?

Next to de jure recognition, de facto recognition should be mentioned, which has
a transitional nature. On the ene hand such type of recogmtion provides the establish-
ment of consular relations and the development of trade and economic cooperation
between the states, but on the other hand recognition de facte is weak, not final, and

4 A Q. dizince, lIpHBaTiie IPABo HEBHINAINX JSPHAB T4 NPAKTHKA IIPABO3ACTOCYBAIIILT
(Filipiev, Privale law ol unrecognized slales and pracltice ol law enlorcement),
VHiBepeHTe IchKi HAVKOR sanmckn, 2007, No 4, ¢ 178,

R. Perera. N. B. Ferando, Recognition is essentially a political act declaratory in nature but
clothed in legal reasoning. Regard to state practice, https:/www.academia.cdu/3798826:Re
cognition_is_essentially a_political act declaratory_in_nature but clothed in legal reas
oning.

6 See Montevideo Convention on the rights and dulies ol slales rom 26 December 1936, which
provide that the political existence of the state is independent of recognition by other states.

7 Sce Vienna Convention on the representation of states in their relations with intemational
organizations of a universal character trom 14 March 1975, which provide in art. 82 that the
establishment or maintenance of a mission shall not by itself imply recognition by the sending
slale ol the host stale or ils government or by the host stale ol the sending stale or ils
government. Which confirms the possibility of state existence, regardless of its political
recognition by other states.

8 See the Reselution of the International Law Commission from 24 April 1936, in which the
commission declared that recopnition has declarative value. The existence of a new state with
all legal consequences Lthal entail this existence does nol depend on recognition by one or
more states.

9 3.3 Kapeaysra, [IpobiacMa BH3HAHHSA ¥ MixKHapoJHoMY npael (Karvafska, The problem of
recognition in international law). Hayvikopi 3amHeKHd JILBIBCLKOTO VIIBSPCHTETY Bislecy Ta
npapa, 2010, ¢. 36.

10 11 B Hpowwox, Cynache misknapoie npaso (Promvak, Contemporary Intemalional Taw).
HaBy., noci0. 2-e BuL, said. raionos. Ko KT, 2010, ¢. 344,
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regardless that it is the first step to full recognition, de facto can be withdrawn by the
state, which proclaimed this recognition. !

A speeial type of Tormul precedure of recognition ol a stale is ad hoc. 1L means
that keeping the position of official non-recognition, the particular state can interact
with the non-recognized state for the solution of a speeilie siluation {e.g. protection of
cilizens ol one state, which are in the territory of another one). 12

For the purpese of this article ellective recognition will be enly a de jure one, be-
cause the legal consequences of it are recognition of legal force by the laws of that
recopnized slate.

Anaother important coneepl, which needs rescarch, is the concept of the applicabi-
lity of the law. Under it the doctrine understands the realization of legal norms, which
consist n the application of their regulations throw the individual acts of authorized
bodies, 13 approval based on the rules of the law of decisions in specitic cases. 1

In case of privale relations with loreign clements belore an application of particu-
lar law, the legal body, whose duty is to apply the law, should determine if this parti-
cular law exasts. When the existence ol the law 13 confirmed, the legal body should
analyze the regulative wet and mateh the actual mdividual relationships that it regula-
tes.

When a jurisdictional organ is facing relations with a foreign element, and under
the general rule of mternational private law the law of the non-recopnized state should
be used, and that particular state decs not want Lo have any relations with another sta-
te (a non-recognized one), the judicial organ should testify that the rules which exist
1n [act and have clfecl over a delined termitory, people, or in reality do not exist, or
that rules, which regulute the controversial relationship, are not a law. 1%

TThus, ut [irst sight, international recognition has a decisive value Tor the applicabi-
lity of particular state legal norm. Under the provision, which exists in the actual doc-
trme of private law, a recogmized state without any doubt applies the material and the
conllict of law rule only lowards such states, which are recognized under declaratory
theory and de jure form.

ITI1. Private law relations vs. Public (Political) lTaw

Another mmportant moment, which should be discussed, 13 the correlation between the
public relation of particular states and private relations between individuals.

11 K. Amixa, MisxnapopHe upusarde tpaso. Kvpe aekinil (A#ka. International private law.
Course of lectures), 2009, ¢. 213, http:www.info-library.com.va/books-book- 130 html.

12 4 H Bupioros, MeKIVIIApOAIIOe TpaBe: VICAIIHK 1104 By30B (Birkor, International law:
a lexthook tor high schools), 6-e wy., nepepad. u jon. Mocisa @ Hzparenscre 10paiir,
2013, ¢. 821.

13 AT Mawos, Teopist jiepakasu 1 npasa. TTipyunuk (Mashkov, Theory of state and law.
Textbook). K.: Jlaxop, 2014, https:/idruchniki.com/2015073163001/pravo/teoriva derzhav
i1 prava.

14 Q. Craryn, Teopia jepukanu 1 npasa: Liapyanuk (SAakna, Theory of State and Law:
Textbook), Xapwin: Koteywy, 2001, ¢. 630, hitp:/www.dut.edu.uva/upleads/| 948 395072050
pdf.

15 (A}f)mz’ne‘(;, fn. 4, ¢. 179
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The famous Roman lawyer Ulpian in his digests writes that the law as integrity
exisls n lwo aspeets, private and publie. According to public law (Jus gentivm) cvery-
thing belongs to the benefit of the Roman state, while the private law (fus privatum)
states that evervthing which belongs to the benefit of individuals.'

For the study ol the mnterconnection between the public recogmtion ol a state and
the possibility of the application of its law. it is important to identify the criteria for
their division into public and private. From the period of the Roman Fmpire, the main
criteria which divided the law into two branches is interesting, which is achieved by
the rules of law. 11 was considered that lor public law predommant value has a social-
Iy significant (public) interest. It means the interest of social community satisfaction,
of which it is a condition and a guarantee of its existence and development, is reco-
gnized by the stale and sceured by the law. In contrast, the enterion lor delinmg pri-
vale law 1s private micrest ol a natural or legal person, which 1s expressed m the mie-
rests of individuals — in their legal and property situation as well as in their relation-
ship with other subjects. 17

‘The theories of recognition exist in the public law sphere, between states. Recog-
nition of state here means the “official invitation”!* to take part in the big political
game — be a member of international organizations, which in tumn gives the opportuni-
tv¥ "to vote" and to be heard on the political arena and make a collective decision on
sorme 1mportant world cvents.

On the other hand the main purpose of private law, which exists between equal
private subjects (persons and companies), is resolving the legal problems between in-
dividuals,

In this regard, there is a question if the public non-recognition of a state automati-
cally excludes the possibility of applying the law of such a state in a situation when
such application s ellective and directed on the protection of the private inlercsts of
the person?

Despite the purpose of private law, which aimed to resolve the legal problems be-
tween individuals, additional rescarch as (o whether this law is adopted by a reco-

16 Publicum jus est qued ad statum rei romanae spectat, privatum jus ¢uod ad singulorum
utilitatem (Ynpmar. furectu, 1, 1, 1, 2);, H. [fiogepuva, Hteims no rpasmialicLKoMy IpaBy.
T.1.Bresienie u vacth obiman. C.ITerepbyvprs. 1902, hips: books.google.com.uabooks?id—
YYLIBQAAQDBAI&pg-PA34 &Ipg—PA34 &dq-Publicum—jus—esti—quod—ad—stalum—rei—
romanac—spectat,—privatum-+jus+Hquod-ad-+singulorum-+utilitatem&source—bl&ots—BlnB3
w3zaa&sig—ACTUZUIPCOcIP2ZMVYRTZurY7cPfoswLMhA&hl—uk&sa—X&ved—2ahUK
Ewith8je9rLhAhUiplsKHe92Cy YQOAEWA XoECAQQAQ  v=onepage&q=1ublicum®s2()
us?820es12620quod?620ad®820statum ®a20rei® s 20romanae®620spectat®s2C %2 0privaum?e2
0jus®a20quod®s20ad®20singulorum®a20utilitatem &1 lalse.

17 C.II Hoepednar. Tlomia npapa Ha NVOMUHE | OPHBATHS (3AraTbHOTCOPSTHYHL ACTICKTH).
JepkaBHe SVIIBHHLITBO Ta MICHCBC caMoBpsaavBauua (Pogrebnvak. Dividing the rights to
public and private {general theoretical aspects). I'ublic construction and local government),
Bun.12, 2006. c. 6.

18 Non-recognized stales cannol lake parl in powerlul political and military organizations (such
as EU, UN. NATO), which have a strong influcnee over intornational politics and law. The
political invitation here means the beginning of cooperation., the establishment of diplomatic
ties between recognized states and non-recognized enes, which is understood as the first step
towards international recognition.
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pnized state should not have any speeial sigmilicance value. Placing interests ol mdi-
viduals on the p, we agree with the opinion that the internationa] recognition ol a
state 1s not a prerequisite for the application of its law. The application of the effective
law, even 1f 1°s adopted by an unrecognized stale leads o an international harmony of
decision-making. This ensures that the right aequired by an individual under the Taw
of an unrecognized state is effective also outside the borders.'

The above statement finds its confirmation in the International court decisions.
The two mam decisions of the International Court of Justice (ICJ) and the Buropean
Court of Human Rights (HCHR) should be mentioned in the discussed themes.

Firstly, the basis for the delineation of recognition of the state and the application
ol 1ts law beecame the Advisory opmion on legal consequences for states of the conti-
nued presence of South AlTica in Namibia, in which the [C) peinted oul thal non-re-
cognition shoeuld net deprive the people of Namibia o any advantuges following [rom
international cooperation. Tn particular, the illegality of the acts by the Government of
South Africa m Namibia should not be extended to such acts as registration of birth,
marriages, and death.>”

The Namibian exception has a strong influence over the judgment of the Turopean
Court of Human rights. Relevant 1s the Cyprus vs. Thrkey case in which the LCIIR s
view, recognizing the judicial system m Turkish Republic of Northem Cyprus for the
purposes ol the Cenventien is also compelled by the need o uvoid causing detriment
to the individuals who may be able to use remedies offered by such a system to
prevent violalions ol the Convention, and more generally to aveid a legal vacuum i
human rights proteetion.! Most important was  statement of the Court under which
the interest of the inhabitants requires some flexibility with regard to the acts of de
facto authorities regarding private law relationships.®> ()therwise, the inhabitants of
the territory would be deprived ol all their rights o which they are entitled. Also,
the Court provides that the life must be made tolerable and hus o be protected by the
de facto authorities, including their courts, and in the very interest of the inhabitants,
the acl of these authorities related (o 1t cannot be simply 1gnored by third states or by
an international instilution, especially by a court.

The Namibiun exception and the decision of the ECHR in ease of Cyprus vs. Tur-
key have a strong influence over the national court decision. Taking into account the

19 K. Afiksa, Consequences of Non-recognition of State in Private Intemational Law {rom the
Polish Perspective, Osteuropa-Reeht 2016, p. 151,

20 Legal consequences for states of the continued presence of South Africa in Namibia (South
West Atrica) Notwithstanding seourity council resolution 276 (1970). The advisory epinion
of 21 June 1971, hitps:/www.ice-opiintfRelated Records/CR2018_04586.PDI.

21 (. Nuridzhanian, (Non-)Recognition ol De Facto Regimes in Case Law ol the luropean
Court of TTuman Rights: Implications for Cases Involving Crimea and Fastern Ukraine.
Furopean JToumal of Tnternational Taw., hitps:/www.gjiltalk orgmon-recognition-of-de-fact
o-rogimos-in-case-law-of-the-curepoan-court-of-human-rights-implications-for-cases-invol
ving-crimea-and-eastern-ukraine/ Y [belid—IwARZKEGZSB W sCRaVrvrDax]]L.NnICb3-BC
agqQrghp vOCMIVeialiPIPa20Y,

22 Turopean Court of Human Rights. Case of Cyprus v. Turkey. Application no. 25781/94.
Judgment Strasbourg. 10 May 2001.

23 K AMdiksa. fn. 19, p. 132,

24 ECHR, Cyprus vs Turkey. The judgment of 10 May 2001. Reports 2001-IV. para. 96.
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situation in Ukraine from 2014, when the part of Ukrainian territery (Crimea) got un-
der control of the Russian Federation power, other territories (Donetsk and Luhansk
regions) are under control of separatist groups, Ukrainian courts still should take the
decision in private cases, connected with this territory with unclear status. The first
court deeision m Ukrame, in wlich the Namibian exeeplions were used, was aboul
the state registration of acts of civil status that took place in temporarily occupied ter-
ritories of Ukraine (establishing the fact of the birth of a child), was taken by Popas-
nvansky district court of Luhansk region from 20 August 2015, case No 423/8R0/15-
TES

Consequently, it should be noted that private and public law have distinet goals.
Political non-recognition of states should not have a negative impact over private law
relations. This statement m their decisions conlinn both the International Court of
Justice and the European Court of Human nights. Based on the above decisions il can
be asserted that a state court in private law cases, first of all, should protect the right
of individuals, looking for a way to apply the rules of an effective law, despite which
jurisdiction body ereated this legal norm.

IV. Conflict of Law Dafficulty

Analyzing the position of ICJ and ECHR we concluded that the law of the de facto
regime should apply if it protects the interests of the private person. But it is still im-
portant o determine the possibility of using de Lacto regime law as a contliet of law
rule.

Another problem, which one can occur in this situation, regards the remveoi con-
cept. Renvoi is a traditional concept that can be found in the general part of various
Private International Law acts, and literally means o send back or return. =% Renvet or
Reverse referral is repeating sending the conflict rule of law of a foreign state to the
law and order of the state the conflict norm of which was sent to this foreign law and
order.”7 According to the application of non-recognized state law, the court sheuld in-
vesligale:
® Should foreign law apply as a whole, i.e. including its conflict-of-law rules?
® I35 reference actually made only to substantive law?

If the court applies de facto regime law as a whole, the collision norm, which such
law contains can sent situation to regulation by some third material law. Such use of
non-recognized state law automatically excludes purpose, based on which the court
uses de lacto regime law (n order Lo pretect the nghts of an mdividual most adequa-
tely).

25 PimenHs [MonacHsmcekoro pajionHoro cvay Jlyraneskoi obiaeti eig 20.8.2015
Ne 423-880:13-n1. (Decision of the by PPopasnvansky District Court of Luhansk region dated
August 20, 20135, No. 423:88015-¢), http:/www revestr.court.gov.ua/Review: 49187034,

26 Q. Karim Khan, The doctrine ol renvoi In Private International Law, hilps://www.academia
edu 21882717 TIHE DOCTRINE_OF RENVOM In_ Privale Intermational Law.

27 On Intemational Private law. Law of Ukrainc from 23.60.2005 Ne 2709-1V ., https:;zakon.ra
da.gov.unalaws'show:2709-15.
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[t is interesting o compure the possibility For application de [aelo regimes law o
international private law relationships which provide the Regulation (F'C) No
593/2008 of the Luropean Parliament and ol the Council of 17 June 2008 on the law
applicable o contractual obligations (Rome 1) and the Law ol Ukraine on Intematio-
nal Private law from 23.6.2005.

Interesting Lor us 15 art. 3 which provides the [reedom ol choice, under which:

A conlract shall be governed by the law chosen by the parties. The choiee shall be
made expressly or elearly demonstraled by the terms ol the contract or the cireum-
stances of the case. By their choice, the parties can choose the law applicable to the
whole or part of the contract. A contract shall be governed by the law chosen by the
parties. The choiee shall he made expressly or elearly demonstrated by the terms of
the contract or the circumstances of the case.”®

To understand what the legislator means, on p. 13 of Recitals to the Rome T Regu-
lation we can [ind next provision:

This Regulation does not preclude parties [tom incorporating by relerence imto
their contract a nen-State hody of law or an international convention.**

Taking mto account the possibility of using nen-recognized state law as a choice
ol law, provided by Roeme [ Regulution the doclrine expresses ambiguous views,

[ the commentary 1o Rome 1 regulation Ferrari poinls out that it 1s a controversi-
al question if we can choose the conflict of law rule of non-a state law based on art. 3
of Rome 1 Regulation, with a conflict of law resull. In the present, 1t 1s exeluded. We
can only choose the non-state law as a material law choose.® ‘Thus, the concept of
renvoi in the opinion of these scholars will not apply, choesing the law of de facto
repimes, the legal entity should stop, and resolve the dispute based on such provisi-
ons,

Relevant is Hendlund 5 point of view. He notes in his commentary o Rome | Re-
gulation the provision of art. 3, which permits choosing only the law of the state (in
the public law meanimg). 1le also noticed that in case someonc chooses customary
luw, 1t doesn’t mean that this will be the conllicl ol law choice. But it may have con-
sequences in a case when objectively applicable law accepts this customary law as ap-
plicable law.

Another opimion was expressed by Adarsiny. who drew attention o the fact that de-
spite the assertion ol using only state law the Rome | Regulation does not ereate the
definition of the state.’? Tt means that we can only assume whether the Turopean le-

28 Regulation (EC)Y No 593/2008 of the Furopean Parliament and of the Council of 17 June 2008
on the law applicable to contractual obligations (Rome 1), htips:/eur-lex.curopa.cu/legal-co
ntent/ ENFALL uri—colex3A32008R0393.

29 Scefn. 28.

30 Ferraris Kieninger! Mankowski, Commentary ol (1:C) No 39372008 ol the Buropean Palia-
ment and of the Council of 17 June 2008 on the law applicable to contractual obligations
(Rome I). Internationales Vertragsreeht, 2018, Ne 18.

31 Wendland! Mankowski, Commentary of (EC) No 39372008 of the Furopean Parliament and
of the Council of 17 June 2008 on the law applicable to contractual obligations (Rome I).
I3ech Online. Ne 75,

32 MiKoBGBMarting, 8th Edition 2018, Art. 3 Rome [, para 28,
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gislator adheres to the declarative theory of recognition, and understands under the
coneepl of stale only [ull recognized one.

Martiny adheres to the position that the theoretical possibility of choosing non-
state law, which provides in the Recitals to the Rome [ Regulation can be cennected
with the tvpe ol agreement, and the participants ol il It can be asserled that such a
norm was provided to allow physical persons to choose lex mercatoria norms or to
conclude a contract without the law of a particular state. But another understanding of
non-state law we can find in a case when the parties decided to choose the religion
law as a statule of contract. Thus, in England a case was heard by the court abouwl the
possibility of applying the law of Shariah. as a regulative law. The court does not app-
Iy the law of Shariah as a statute of contract. In a similar case, which held in Tsrael,
the court declared invalid a provision that provided the law of the Torah as a statute of
contract. It must be noted that choosing sports law is forbidden, o0 33

The possibility of choosing intemnational customs based on art. 3 of Rome | Regu-
lation, applving International Commercial Terms, UNIDROIT Principles of Interna-
tional Commereial Contracts remains an important question. In the opmion ol Ferra-
ri, choosing the above mentioned international principles and customs can only be a
material choice of law, which means that the absolute obligatory law of the state with
its connecting factor should still be applied.

Another lype ol regulation possibility of choosing the law ol de [aclo regunes
contains The [.aw of Ukraine On Interational Private law from 23.6.2005. Art. | pro-
vides that:

choiee of law — 13 the night ol participants in the legal relationship to delermine
the law of which state should he applied to the legal relationship with a foreign ele-
ment.>?

But this provision does not directly provide non-recognition of the state as a limi-
tation of using 11s law. Bul the svstem ol national private law created a complicated
complex of rules, which allowed the national court not to use the law of the non-reco-
enized state, even if by collision norm it should use it. Among these restrictions, the
Ukramian law provides imperative norms, warming aboutl public order, reciprocily,
evading the law, the nnpossibility Lo establish the content of [oreign law [or a reason-
able time,** but non-recognition of state is missing in this list.*’

The Ukrainian cownts deny applying the law of de facto regimes in any form. The
Judgment of the Odessa Commercial Courl ol appeal n case Nel5/2002/06 ol 18 of
July 2000 may serve as an exemplification of this fact, the legal capability of the ap-
pellant cannot be defined by Transnistrian Law, because “Transnistria does not exist
as a separate Stale, which 1s a well-known [act.”

33 Seefn. 32.

34 Ferrari’ Kieninger: Mankowski, ti. 30, para 19.

33 On Intemational Private law. Law ol Ukraine [rom 23.6.2003 Ne 2709-TV, hips:/zakon.rad
a.gov.ualaws show2709-15.

36 Sccfn. 35,

37 itnes, fn. 4, ¢.183.




216 ITanna Stakhyra

In aecordance with the actual circumstances of the case, the court did not give a
legal value of legal actions of the appellant, which was legal under his personal law —
the law of Transnistria.*®

‘The court does not take mlo account that even though Transmstna is not ollicially
recognized by Ukraine, it has an effective control over its territory by the law, public
authorities, etc. And what is the main important thing — the law of Transnistria is
completely different from the Moldovan one.

Asscruing that Transmstria does notl exist as a scparale state, the Odessa Commer-
cial Court of appeal denied the existence of any public relations on the territory of
Transnistria, because they one way or ancther do not comply with the law of Moldo-
va 3

However, the events that oceurred in 2014-2015 in Tkraine (the annexation of the
Crimea by the Russian Federation, the proclamation of the T.uhansk and Donetsk
People's Republic) lead to the necessity of developing a mnified approach for applica-
tion ol law, which 1s vulid on amnexed terrtories und regulutes private relations by the
Ukrainian courts and other public authorities.

The events, as mentioned above, lead to the occurrence of a situation where a citi-
zen of Ukraine, who lives on temporarily oceupied territories, luces problems ol ob-
tatming documents, 1ssued by Ukrainian public authorities. Instead of this, documents,
confirming the registration of birds, marriage, and death are issued by de facto state
authorities.

Ukruiniun courts meet with the problem of recogmtion of higher specified docu-
ments, in time when Ukraine totally denies the existence of independent states on its
occupied territories. The way out of this situation may be using practices of ICJI, na-
mely the Namibian exception when despite the public non-recognition of one state by
another, the documents issued in the interest of private persons are recognized.

According to the Uniform State Register from July 2015 to May 2019, 30 718
judgments were passed in which judges referred to “Namibian exceptions™, il should
be noted that from January 1991 to June 2015 no such decision has been made !

But, although docurnents issued by de facto regime authorities are recogmized by
Ukramian courts, they are still not allowed to apply the law of the de facto regime as
applicable law in privale law relations with a loreign clement. In our epinion, this dis-
regard of the application of de facto regime law as material law to international priva-
te law relations testifies only a lack of awareness on the part of Ukraiman judges re-

38 Tlocranopa OACCLKOTO anclIAuifHOTG roenojapebkoro cvay Bial8 nunug 2006 poky v
crpaBi MNe15:202:06 (The decision of the Odessa Economic Court of Appeal of July 18, 2006
in the case No. 15/202/06).

39 A.C Hoseepmi B.1. Kucia, Mixuaponre npupatire npapo. (cobIHBa HacTHIIA: MAPYUIIHK
(Dovgert Kisil (eds), International private law. Special part: texibook), K.: Auepra, 2013, ¢.
400.

40 B. &. Hecmeposuu, BepxoBeHCTBO MPAaBa T4 3a0C30CUCHHA OpaB TIOIHHE Ha THMYACOBO
OKYTIOBAIHX TepHTopiax Ykpaiuu (Nesterevich, The rule of law and human rights in the
temporarily occupied territories of Ukraine), Haykopi zanucku HaYKMA, 2017, Towm 200,
I0prunL Hayku, ¢. 90.

41 See hitp://revestr.courl. gov.ua/.
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garding the main task ol privale law: despile any public mterest proleeting the nights
of a private persen at a maximum level.

V. The law of de facto regimes in international practice
1. Example of the Taiwanese law

As to the applicability of private law of de facto regimes, it 15 useful to pay attention
to the Taiwanese example. Tt is a mnique case that Taiwan, existing for half a century,
has established trade relations, trunsportalion commumnications, developed tourism,
and established diplomatic relations with 17 countries including Guatemala, Haiti,
Honduras, Kiribati, the Marshall Islands, Nauru, Nicaragua, etc. But most of the states
do net recognize Taiwan, but nevertheless apply Taiwanese law in private relations.

11 should be noted that areund Tarwan there 18 ¢ umque situation i international
practice. [De facto it is a separate state with all the relevant attributes — a constitution,
a parliament, a government, its own currency, an army. De jure — it is one of the pro-
vinees ol the People’s Republic of China, whose power never uetually extended to its
territory. ™+

Throughout history. Taiwan has always been an administrative unit of China.
Trom the middle of the 13t century, successive governments of China established ad-
mustrative bodies i Tarwan, exereising their jurisdiction there, In 1893, Japun occu-
pied Taiwan as a result of the war of conquest against China. In 1943, having won the
final victory in the anti-Japanese war, the Chinese people at the same time regained
Taiwan. On October 25 of the same vear, the plenipotentiary of the countries of the
anti-Tuscist coalition — at the ceremony ol accepting the surrender of Jupan — in Tai-
wan on behalf of the Chinese government solemnly proclaimed that Taiwan 13 now
olficially returning to China.#

But after war, in China, the struggle between the ruling movement Kuomintang
headed by Generalissimo Chiang Kai-shek and the Commumist Party continued, and
the commumists won, which led to the escape of Chiang Kai-shek to Tarwan and
spreading its power on the island. But the main catalyst, which led to the separation of
Taiwan from China, became a contract between Taiwan and the United States of
America about mutual protection signed in 1954, The provision of this contract final-
Iy [ixed separating Taiwan [rom China. In fact, the USA cnsured the island’s political
survival. But later, the recognition of the People’s Republic of China hy the TJSA led
to breaking diplomatic relations with Taiwan, and later the United Nations General
Assembly transferred the right of Chinese representation from delegations from Tai-

42 JI Bymupesra. Ocipis TaiiBane: Misk saiiemkHICTH 1 Hezanexknicrio (Butvrskava, Tsland ol
Taiwan: betwoen dopendenee and indopendenee), MiskHAPOIHHAR TPOMATCHKO-TO.TITHYH i
THKHCBHK « JI3¢pRAI0o THKHA: . Brmo Ne28. https:/dt.ua‘gazetadissuc/ 1160,

43 A B [Oprosckufi, llpaxTHka §PyHKUHOHHPOBANHMA MNOIUTHYSCKOH CHCTEMBLI H
Mexgynapoaise ornomenus. (Yrrkavsky, Practice of the functioning of the political system
and international relations), Cubupernit I10puyniecknii Becinuk, 2002, Ne 4, hitp:/fwaww ]
aw edu.rw/doc/documentasp?docID—1 124880.
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pei (Taiwan) to delegations from Peking. TFrom that time onwards (1971), Taiwan has
existed as a non-recognized state, ™

Furthermore, it should be noted that Taiwan did not claim to be an independent
state, and to separate from China. The events, which have led to the separation of Tai-
wan have political character and have been caused by mternal conllicls. Both Taiwan
and the People’s Republic of China strive to build a united single China. The main
contradiction oceurs when it comes to determining the power and the regime of the
state (democracy or communism).**

1t should be noted that the People’s Republic of China considers Taiwan as a part
of China. That is why in private law relations the court uses Taiwanese law as an in-
terlocal choice of law:

Nowadays, the 1sland 1s totally aulenomous, 1t 1s not dependent on China in any
case. Analyzing the confommty ol Taiwan with the [eature of the state, provided 1n the
theory of state and law,* we can conclude that this non-recognized state owns all fea-
tures of statehood (territory, population, sovereignty, the ability to issue laws) and that
1ls non-recognition 15 based on the pelitical disagreement, and the unwillingness ol
sovereign states to worsen their relations with China, which has a rather strong politi-
cal position on the international arena.

During, the peried of the separation of Taiwan, China still has no legal instrument
[or the realization of 1ts power over Taiwan territory. But, despite all the mlormation
mentioned above, active participation companies of Taiwan in trade relations with
other subjects ol private law, the non-recognition of Taiwan allows assuming, that ef-
lective legal nornms, which regulate private law relations i Taiwan are not regarded as
proper law.

[3ut new approaches to the delimitation of private and public interests of the state
and individuals changed the approach to identilving the recognilion of the stale and
the application of the law applicable in its territory. The doctrine and the decisions of
cowrts in recent vears are the same: 1.e. applving private de facto regimes” law regard-
less of its recognilion by the power ol this stale.

The process of applying the law of de facto regimes in private relations is develo-
ping in the direction of applying such law in cases when such law will be effective.
This statement 15 confirmed by the decision of the courts of the Luropean Union sta-
Les.

Tn the case, O1.G Ditsseldorf, verdict of 2. September 2009-18u 71/05, held by
the German Court, it was decided to apply Taiwanese law as a conflict of law choice
willout any doubts. In this case, the courl decided on the responsibility Tor improper
performance of the obligation by the carrier, based on Taiwanese law. 7

41 A O. dinines. fn. 4. ¢. 183,

43 See H. Li Victar, The Law of Non-Recognition: The Case of Taiwan. Northwestern Journal
ol Intemational Taw & Business. Volume 1. Issue 1.

46 BM. Kupunenro.” QA Kypaxin, Teopiy jlepkasn i upaga: Moy bHui kype (Ririchenko.
Kurakin, Theory of state and law: a modular course), Leutp vubopoi mTepatyvpu, 2010, ¢.
204,

47 See OLG Disseldorf, verdict of 2.9.2009-18u 71:05 it is a case conceming the perfor-
mance of a contract of carriage, concluded between T'aiwanese and German companies. The
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Applicability of de facto regime law (Taiwanese law) as a conflict of law choice is
not rare m the decisions of the German courts. It 15 comnected with o lugh level of
trading between Taiwanese and German companics. In the case, QLG Disseldorl, n
its verdiet of 17. January 2007-18 1 98/05, defining the carrier’s liability for breach of
his obligation decided o apply Taiwanese law withoul any doubts. ¥

[U1s interesting Lo look at the dectrinal justilication ol the application of the courts
ol Taiwancse law. [n accordance with the opinion ol Schréder, nothing impedes the
choice of Taiwanese law, because of such a choice being connected with the politics
ol Chiny, and this choiee will be qualified as an nterlocal choiee of Law. ¥

[t should be noted that in the case of Taiwan we can lind a unique application of
de facto regimes law by country, which declares Taiwan as an integral part of China.
LHeng Kong's Court ol Appeul recently considered whethier to enfloree a judgment of a
Taiwanese courl (in CEN New Asia v HWong Kwong Yin John) even though thie govern-
ment ol Taiwan is not recognized by the Hong Kong government.™ [n its deeision the
Court of Appeal agreed with the important statement made by Lond Hilherforce in
1967 m the case between Carl Zeiss Stifiung v Renvwer & Keeler Ltd providing, that in
case, “where privale rights, or acls ol everyday oceurrence, or perlunctory acls ol ad-
ministration are concerned [...] the cowrts may, in the interest of justice and comimon
sense, where no consideration of public policy to the contraiy has to prevail, give re-
cognition 1o the facts or realitics found (o exist in the territory in question, ™!

2. Analysis of comnt decisions on the de facto application of the law

Tn the case of the application of the law of de facto regimes, the position of the Com-
mon law system — manifested in decisions of British and American courts — is interes-
tng. In the opunon of these courts, the law of nonrecognized stales cun be applied in
cases when the executive authority conlirmed that such an application does not harm
the external pelicy of nen-recognition. ™

The theory mentioned above 1s reflected m the decision ol the Supreine Court of
New York, 13 February 1928, in the case ol the ex-Pefrogradskiv Infernational Com-
merce Bemk vs. Nafional Citv Bank in New York. This case concemed the recovery of
a deposit of the Petrogradskiy International Commerce Bank (Petrogradskiv ICB) in
the National City Bank (NCB). 'The deposit, belore the Russian Revelution, was ma-
naged by Bepkers’ Trust Compenne in the name ol three individuals and wus drawn

carries (a Taiwancse company) perlorms his obligation improperly. and responsible under the
Taiwanesc law,

48 Sco OLG Dusscldort. verdiet of 17.1.2007-18u 98:05- the casc conceming broach the
obligation ol the T'niwanese company in the contract ol carriage, concluded between Taiwa-
nese and German companies,

49 (. Schréider, Der multimodale Trachivertrag nach chinesischem Recht, S. 413,

50 Hong Kong Enforces Taiwancse Judgment. Intomational law office. hitps:'www .internatio
nallawoffice. com/Newsletters LitigationHong-Kong Horbert-$mithHong-Kong-Enforees-
Tarwanese-Judgment.

31 R Pisiflo Mazzeschi’ P. De Senq. (obal Justics, Human Rights and the Modemization ol
Intermational Taw. Springer. 2018. p. 30.

52 IF Meaanuyr. In. 1 e 134,
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[rom the general account of the Russian government and deposiled with the Neational
Citv Bank. These individuals were empowered to sign checks in the United States ap-
pointed before the Soviet Revolution. In a time, when the TJSSR already existed and
nationalized all commercial banks. includmg the Pefrogradskay one, 1ts former diree-
tors Tequested from the NCE to make some payvment. For recognizing their authority,
a check was presented, signed by the directors who had been accredited in 28 former
vears as competent to draw, but the check was dishonered. The Supreme Court of
New York, mn thuis case, decided that despite the lact that the USA does nol recognize
the USSR, the court nevertheless shall recognize that the authority of the Bankers’
Trust Company, confirmed by the Russian government before the revolution, is over.
‘The new power mn the USSR, by decrees o 1917, declared o merge the Petrogradskiy
IC’R into the People’s Bank. Its assets were confiscated, its liabilities canceled, and its
shares extinguished, and by a later decree. in January 1920, the People’s Bank ceased
to exist. So, despite political non-recognition of the USSR, the Supreme Cowt of
New York applied the USSR law (decree of January 1920) 1o conlirm the [act that the
existence of the Pefrogradskiv ICB is over.™

V1. Conclusions

The applicability of the law of particular states by the legal entity of other states is
closely mtertwined with the procedure of international recogmtion. [n the doctrine ol
public international law, there are two main theories of state recognition: the constitu-
tive and declaratory one. For the purpose of the applicability of de facto regime law,
the declaratory theory, which provides that a state exists regardless of the presence of
ils public recognition by other stales should be used. I allows allimming thatl non-re-
cognized states have their own legal svstem, and the effectiveness of their law does
not depend on public recognition. This, in the same way, concerns the form of recog-
mtion, Using the de fucto Torm ol recognilion 1s enough o apply the law of such a
state.

For the applicability of de facto regime law, in the case when a particular state is
entirely ignoring the existence of the new state with its own legal system, there should
be separate concepts ol political recogmbion ol a state with the consequences of the
establishment of diplomatic relations, inclusion in international organizations, signing
of international treaties and the applicability of law in private relations between indi-
viduals. The impulse 1o place the mierest ol private persons over the public one was
given by the International Court ol Justice by establishing the Namibia exceptions for
the recognition of acts of state authorities of the non-recognized state. The approach
of the ICT was supported by the Turopean Court of TTuman Rights, reflected in the
case Cyprus vy Turkey, where the court allirmed that hife must be made tolerable and
be protected by the de facto authorities, including their courts, and in the very interest
of the inhabitants, acts of these authorities related thereto cannot be simply ignored by
third-party states or by international institutions, in particular cowrts.

53 See Petrogradsky Mejdunarodny Kommerchesky Bank v. National City Bank, 233 N. Y.
23,170 N. E. 479 (1930).
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The applicability of the law of a de facto regime by the court or by ancther legal
enlity needs 1o be provided n the legal action which determmines the law of which sta-
te should be applied in the case of private relations with a foreign element. Such an
act, which allows choosing the applicable law for the Turepean Union, is the Rome 1
Regulation. The provision of urtl. 3 and the Reeitals to the Regulation allow choosing,
non-recognized state law as a material choice of law. The provision of this regulation
allows choosing as a material choice of law international customs, principles UNI-
DROIT and International conunercial terms.

In Ukraine, the possibility ol choosing the applicable law 13 provided by the Law
of Ukraine on Intemational private law. This legal act allows choosing state law, but it
does not determine whether such a state should be recognized or not. But despite this
[act Ukramian courts do not apply the law of de [ucto regimes, even where such appli-
cation would protect the legul interests of the parties.

The events in Ukraine, in the light of the existence of temporarily ocecupied terri-
tories, provide for changes in the recognition of legal acts that are issued on de facto
regime’s the territory. Ukruiniun courts, substuntiuting their deeisions, reler to the Na-
mibian exception. But there 1s still a legal gap in the application of the effective law
of de facto regiine by the Ukrainian court, based on the choice of law.

In my opinion, even if Ukraine does not recognize the power of the occupied ter-
ritory ol Crimea and Donetsk and Luhansk ureas, 1t should, first of all, protect the
rights of individuals and apply Russian law (or other applicable law in the territory).

The decision of the Popasnayvansky District Court of Luhansk, which changed the
practice of non-recognition of ¢ document 1ssued by the non-recognized state, was u
relevant decision for the Ukrainian doctrine and judicial practice. 1Jsing the Namibian
exception, the courts now do recognize acts of birth, mamriage, death issued by IL.NR
and DNIR authoritics in order to protect the Ukrainian people. In this situation, the
Ukrainian court n its activities acts in a very similar way to Chinese courts, when the
latter courts in fact do apply Tarwanese law. Ukrainian courts in their argumentation
both in the case of LNR, DNR and Crimea delend the position that LNR, DNR and
Crimea are a part of Ukraine, the authorities which 1ssued such documents (the act of
birth, ete.) doing so because there are no Ukrainian admimistrative authorities on these
territories. ['urthernmore, there 1s still a diserepancy as to the recognition of documents
issued by other non-recognized states by Ukrainian courts.

Taking into account Ukraine’s close relations with — non-recognized —Transnistria,
the Ukrainmian doctrine and the position of courts should be the same as with the lost
Ukrainian territorics and other de Laclo slates: i.c. recognizing documents of nen-re-
cognized authorities if such documents refer to individuals and legal entities.

The option of applying non-recognized state law in other civil relations based on
collision norms under the law of Ulzaine ~“On International public law™ should beco-
me a nerm tor Ukrainian legal proceedings. For this purpose, the Ukrainian doctrine
should be established accordingly, in which first of all the private interest of physical
or legal persons must be protected. This means that even in a situation where Ukraine
does not recognize e existence ol 4 de [acte state in private law cases, the courls
should nevertheless recognize legal acts issued by autherilics ol a non-recognized sta-
te, and — furthermore — apply de facto state law to a given dispute.



222 Hanna Stakhyra

LCven in the case of the annexation of the Crimean territory, when under the colli-
ston norm the law of Crimea needs Lo be applicd, Ukramman courts should actually
apply Russian law, even though Crimea was annexed by Russia, given that it is — ac-
cording te the Constitution of Ukraine — still a part of Ukraine. The Ukrainian doctri-
ne should develop towards using the most eflcctive law Lor private persons, despile
the public relations of the state.

The most illustrative example of such an application ot effective law (which is at
the same time de facto regime law) is the case of Taiwan: the courts of EUJ countries
{(Germany) chose the law ol Taiwan as a conflicl of choiee rule. Furthermere, the
TPeople’s Republic of China, in its relations with foreign element, does in fact apply
Taiwanese law as effective law (though justifving such application based on using in-
lerlocal Chinese law).

‘Thus, globalization leads to the emergence of new lerritories with an uncerlaim le-
aal status. In most cases, such territories have a high organizational level in terms of
political power and law. Recognized states cannot simply ignore the existence of a de
[acto regune territory. The political non-recogmition ol such territories should not be
an obstacle to the application of the law to protect the rights of individuals in private
relationships.




