npaBo BigKpMBaTU 3aKpWUTi MPUMILLLEHHA, CXOBWLLA, pedi, SKWOo 0coba, NPUCYTHA Mpu  O6LUYKY,
BIAMOBNSAETLCA X BiAKPUTM abo 0OLIYK 3AINCHIOETLCA 3a BiACYTHOCTI OCi6, 3a3HayYeHnx y 4v. 3 cr. 236
KIMK YkpaiHn.Mpu obwyKy cnigunii, NpoKypop Mae npaBo NPOBOAMTU BUMIPHOBaHHS, dpoTorpadyBaHHs,
3BYKO- 4M Bigeosanuc, cknagatu MjaaHn i CXemun, BUrOTOBNATWU rpadiiuHi 306paXKeHHs 0O6LyKaHoro
XWUTAA UM iHLLIOTO BOJIOAIHHS 0CO6GM UM OKPEMMX peyeit, BUroTOB/IATU BigOWTKM Ta 3MinNKW, ornsgatu i
BUyYaTH pedi i AOKYMEHTU, SKi MaloTb 3HAYEHHSA A1 KPUMIHa/IbHOTO NpoBamkeHHs. MpegmeTn, ski
BU/IYYEHi 3aKOHOM 3 006iry, NiansaraloTb BUYYEHHIO HE3a/IeXHO Bif X BiHOLEHHS A0 KPpUMIHa/IbHOro
NpoBaKEHHSA. Buny4yeHi pedi Ta JOKYMEHTU, SKi HE BXOASATb A0 nepeniky, LWoAo SKOoro npsmMo HagaHo
[03Bi/1 Ha BifWyKaHHA B yxBaUli NMPO A03Bi/1 HA NPOBEAEHHS 06LLYKYy, Ta He BiAHOCATLCA A0 NpeaMeTis,
AKI BUYyYEHi 3aKOHOM 3 00iry, BBaXalTbCA TUMYacOBO BWIy4YeHUM MaiHOM.Ocobu, y NPUCYTHOCTI
AKUX 3AIACHIOETLCA 06LUYK, NpY NPoBeAEeHHI L€l cnigyoi (po3LLykoBoi) Aii MaloTb NpaBO PObUTK 3asiBY,
LLO NigNsraTb 3aHECEHHIO A0 NpoToKoNy 06LwyKy (cT. 236 KK Ykpainn).

OTOX MOXHa 3pobUTN BUCHOBOK LLL0,00LLIYK € HEBIAEMHOK YAaCTUHOK OnepaTUBHUX Ail. TOMY Lo Y
XOTi 0O6LLYKiB 3a3BMYali BWTyYatoTb AOCTATHIO Ki/TbKICTb A0Ka3iB A/151 3aBEPLLEHHS NiAroTOBKM MaTepiasiB
ONA HACTYMnHOro KPOKy-cydy. Y TenepilHbOMY 3aKOHOAABCTBI YiTKO BU3HAYEHi a/IropuTMKn .NOpPSAoK Ta
KON NOTPIGHO NPOBOAMTM OOLLYK,i Lie € Yy0BWUIA | MPOrPECUBHMWIA KPOK B CRIAUNX AisX,060 onepaTnBHUKU
YITKO MOXYTb AiSATU B Till Um iHLWIA cuTyaujl.
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€KOHOMIYHOro YHIBEPCUTETY
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NpaBOXOPOHHOT AiANbHOCTI Ta
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MOrPO3A ABO HACWJ/IbCTBO WOA0 MPALIBHUKA NMPABOOXOPOHHOIO
OPTrAHY: KPUMIHATbHO-NMPABOBUIA ACNEKT

[apaHTiED 3aKOHHOCTI Ta NpaBoONoOpPsiAKYy Yy CBIiTI Ta B KOXHIA AepXaBi, 30Kpema, BUCTyMNae
DiSNbHICTb NMPaBOOXOPOHHMX opraHiB. CydyacHi cnpobu YkKpaiHM BCTyNUTM A0 EBpONeiicbkoro
Coto3y cTaBnAaTb nepef NpPaBoOOXOPOHHOK CUCTEMOK BUMKOHAHHA 3aBAaHHA LWWOAO0 3abe3neyeHHs
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ocobucToi 6e3neKkn KOXHOI NMIANHN, iT XKUTTS N 340POB’S, YeCTi Ta rigHOCTi. OgHUM i3 HEraTUBHUX
akTopiB, WO 3rybHO BMMMBAKOTb Ha AiAANbHICTL YCiEl NPaBOOXOPOHHOI CUCTEMM SABMSETHCH
norposa abo HacUNbCTBO LLOAO0 NpaLiBHUKA NPABOOXOPOHHOIO OpraHy.

BnacHe, cknagHicTb gaHoro cnocofy BYMHEHHSA 3MOYUHY B MOEAHAHHI 3 0COBNMBOCTAMM
ocobun nNOTEpPRINoOro NOpPoAXKYTb HEOOXiAHICTL rnMMOOKOro HaykoBOro AOCHIAXKEHHS  4aHOi
npobnemun Ta 3HaNLEHHS LWNAXIB NPOTUAIT TaKMM 3NOYMHHUM MOCAraHHAM. TOMy, BBaXKaEMO, LLO
Ha Cy4acHOMY eTani cepef KN4YOBMX 3aBAaHb AepxaBu HeobxigHO cdopmyBaTU ajeksBaTHi
OpraHisauiiHO-NPaBoBi MEXaHi3MM Yy MPOTUAIT TaKin 3MOYMHHOCTI, WO PYWHYE CUCTEMY 3axUCTY
KUTTS 1 340POB’S NpaUiBHUKA NPaBOOXOPOHHOIO OpraHy.

Y npaBoBi MMAOWMHI AOCRIAXKEHHAMU KPUMiHaNbHOI BiANOBIgANLHOCTI 3a norpo3dy abo
HacUnbCTBO LOAO MpauiBHUKa NPaBOOXOPOHHOrO OpraHy AOCNiAXKyBanu Taki BiAOMI BITYM3HSHI Ta
3apybikHi BYeHi, cepep sikux: bakaHos M. |, bBanTtuwes A. ©., bonko B. B., Mayxman 1. [.,
Hasnposny |. 1., O3oba B. T., Oauyk C. I., ImamyTtauHos A. @., €nisapos 1. C., >Kypaensos M. 1.,
3agosa K. M., KnumeHnko B. A., KopabernbHukos C. M., KopskaHcekuit M. W., NleseptoBa P. A.,
Haepoukkun B. O., Ocagumn B. |., NMonos [. B., CamoweHko |. B., Ctawmnc B. B., TkaueHko B. |,
Tpodhimos M. I., TioTorin B. |., XaBpoHtok M. ., Wanuenko C. ., Wapanos P. ., LWenenesa H. B.,
tOHowes O. B., Auyenko C. C. Ta iHLLi.

Bapto BigMITUTK, WO OUIHKa peanbHOro pPiBHA 3MO0YMMHHOCTI MNPOTU MNPaBOOXOPOHLIB
yCKkrnagHeHa BUCOKMM piBHEM Ti NaTeHTHOCTI. Ha xapakTepucTuky noBegiHku ocobu, WO BYMHSE
3M104YMH NPOTU NPAaBOOXOPOHHOI CUCTEMM, ICTOTHO BANMBAKOTE CNOCOOM BUKOPUCTAHHS HEK CBOIX
npaB Ta OOOB’'A3KIB Y KOHKPETHOMY 3MOUMHHOMY JisiHHI. Hepapma 3akoHogaeeub y cT. 345 KK
YkpaiHn nepeabadms KpumiHanbHy BIAMNOBIgANbHICTE 3@ norpody abo HacunbCTBO LOAO
npauiBHUKa NPaBoOOXOPOHHOro oprany [1].

AKLLO 3BEPHYTUCS A0 NEBHUX CTaTEN YMHHOrO KpmMiHanbHOro kogekcy Ykpainu (4. 1 ¢t. 160,
y. 2 cT. 161), TO 6a4UNMO, WO B HUX 3aKOHOAABELb BU3HAYAE NOrpo3y K CNOCiO BUMHEHHS 3MOYMHY,
npu UbOMy He KOHKpeTuaytoun 1i 3MicT. MNopydy i3 TuMm, y Tomy X KK YkpaiHn 3Haxogumo pisHoro
poay norposu, cepes SKMx Norposa HacunbCTBOM, Norposa NoboiB, NOrpo3a TINECHUX YLIKOAXKEHb,
norpo3a 3anojisiHHA LWKOAW 340pPOB’0, NOrpo3a MOLIKOAXKEHHA abo K 3HULLEHHA MainHa, norposa
PO3ronoLUEHHS BiAOMOCTEN Ta iH.

Posrnagatoum norposy gk oopmy BUPaXKeHHSI NCUXIYHOrO HacuUnbCTBa, Chig TpakTyBaTu i aK
noBigOMNEHHS 0cobi, koTpa i 6e3nocepeaHbO MNiAAAETLCA, BiAOMOCTEN NPO BYMHEHHS LLOAO HEl
YK iHWKX, 3a3BuYan, 6nmsbkux i ocib, wkignmemx abo x HebaxaHux Aihn. BuHHMA, npu ybomy,
MOXKE MOrpoXKyBaTU BUMHUTU Taki 4il HeranHo, abo x y ManbyTHbLOMY.

MeTolo norposun 3aeBxam € NparHeHHA NOPOAUTU Yy NOTEPNINIOro NoYyTTs cTpaxy, Hebesneku
MOXINMBOrO BUKOHAHHA 3ansikyBaHHS!, 3aBAaHHS LIKOAWM MOMY 4K iHWMM ocobam y Hacmigok ii
peanisadii [2, . 88].

CamouueHko |. B. nig norpo3oto posymie «BUpaKeHe 330BHi 3ansiKyBaHHS, 34aTHE BUKIMKATU
oOr'pyHTOBaHI NigCTaBn CNPUYNHEHHS WiKkoam» [3, c. 91].

Ha agymky WabnmucTtoro B. B., norposa sBASETbCA «OAHUM i3 BUAIB nocAraHHs Ha ¢csoboay,
CYTb SIKOT nonsirae B Aii Ha NCUXiky NoTepninoro, 30yAXXeHHi B HbOMY CTpaxy i xod 61 HenpaMmomy
NMPUMYLLEHHI 4O NeBHMX Ain abo GesaisnbHocTi» [4, c. 285]. Kyumin P. B. y cBoeEMy A0CnigKeHHi
CTBEPAKYE, O «3OBHILUHIN NPOsB NOrpo3v NOBMHEH PO3rNsAaTUCA vepes MpU3My Takmx O3Hak:
NOHATTS MOrPO3nN SK AiSHHSA, 3MICTY NOrpo3n, hopMM Norposmn (cnocoby BUPaXKEHHS MOrposun) Ta
cnocoby poeepeHHs norpo3m» [5, ¢. 129]. lMoegHaHHA 3a3HA4YeHMX O3HAK Y CYKYMHOCTI W
CTaHOBNSATb 03HaKM 30BHILUHBLOMO MPOSABY MOrpo3n ik CNOCoBY BUMHEHHS 3MOUUHY.

LLlo > CTOCYETbCA MOHATTA «HACUIMbLCTBa», TO BOHO MILHO NOB’sA3aHe i3 pearnbHUM CyCniflbHO
Hebe3neyYHM NPOTUNPAaBHUM 3aCTOCYBaHHAM i3UYHOI CUNU A0 APYroi NIOAWMHK NpOTKM il BONi i3
METOK 3aBAaHHA 1M (IBUYHMX CTPaXKAaHb, TINECHUX YLWKOoAXeHb abo > nos3baBneHHs
XKUTTA. TTOHATTAM «HACUNbCTBO» HE OXOMIIOETLCA MOrpo3a 3acTOCYBaHHS HACUNbCTBa (NCUXiYHE
HacunbCTBO), aXe BOHA He TArHe 3a coboto 6e3nocepeaHboro 3apaaHHs (RisUYHOI LWKOAWN Apyrin
noguHi [6, ¢. 251].
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Ha Hawy aymKy, sik peanbHy ROrposy HeoOxigHO cnpuAMaTn CroBa 3M04YMHUSA, KOTpUi
nepebyBae y CTaHi HapKOTMYHOrO YW ankoroflbHOro Cr’AHIHHS, WO, B CBOK 4Yepry, 1 nosbasnse
NOro MOXMMBOCTI TBEPE30 MUCNUTU Ta aAeKBaTHO OPIEHTYBATUCS B CUTyauil, npaBunbHO ii
OUIHIOBATM Ta KepyBaTM BMNACHOK MOBEAIHKOW. [ToBegiHka Takol NIAUHWM € Mamke He
nepeabavyBaHoo, a ToMy HEGE3MeyHolo.

CycninbHa Hebes3neka 3nouunny, Wwo nepeabaderHn y. 1 ct. 345 KK YkpaiHu, nonsirae y Tomy,
Lo yHacnigok norpo3mn abo HacunbCcTBa MoXe OyTu nopyLueHa HopMarbHa LisnbHICTL NpadiBHUKA
NPaBOOXOPOHHOrO OpraHy, NiApUBAETLCA aBTOPUTET CaMUX MNPaBOOXOPOHHUX oOpraHis. Aaxe
3MOYMHHI Zii y BUrNS4I NOrpo3n WOAO npaudiBHUKA MPaBOOXOPOHHONO OpraHy 4vM Moro 6nmsbkmx
POAUNYIB, MOXE BUKITMKATM Y HbOFO MOYYTTA 3aHEMOKOEHHS Ta TPUBOIMW, i K HacnigoKk 3aBaartu
NOMY BUKOHYBATW HaNEXHNUM YNHOM CBOI Cny>00Bi 060B’A3KN.

3Bigcu BunnuBae, WO OCHOBHUM Be3nocepeHiMm 06'eKkTOM 3rnoUnHy, nepeabadeHoro cr. 345
KK YkpaiHn, BuUCTynae HopmarnbHa JignbHICTb NPaBOOXOPOHHUX OpraHis, iX aBTOpUTET, a
A04AaTKOBUM OB'EKTOM — MCUXiMHA HEAOTOPKAHHICTb MpauiBHUKA NPaBOOXOPOHHOro opraHy abo
noro 6nM3LKOro poguda Ta Moro 3g0pos's. Ha aymky Ypoaa A. M. icHye pgoctatHbO nigCras
BBaXXaTtu OCHOBHUM BesnocepegHiMm OO0’EKTOM 3MO4YMHY CYCifbHI MPaBOOXOPOHHI BIAHOCMHMK, a
Aoaatkosum 060OB’sA3KOBUM — Y cchepi BMACHOCTI, 340pOB’St NPauiBHUKIB NPAaBOOXOPOHHNX OPraHiB
Ta ix 6nmsbknx pogudie [7, ¢. 127].

Ananisytoun gucnosuuito crtatti 345 KK YkpaiHu, notepninummn Big LUbOro 3noYnHy MOXYTb
OyTu: NpauiBHUK NPaBOOXOPOHHOIrO OpraHy/moro 6nmabki poandi.

CyTTeBOIO 03HaKO, WO BUAINSe ocoby came Ak npayiBHUKa NpaBOOXOPOHHOMO OpraHy € Te, LWo
BOHa Oepe y4yacTb Y. KpUMIHaNbHMX MPOBaAKEHHSX Ta PO3CNiAyBaHHI CMpaB NpPO aaMiHICTPaTMBHI
NPaBOMOPYLUEHHS; PO3LUYKOBIM Ta ONepaTtyMBHO-PO3BIAYBanbHIN AISNBHOCTI; OXOPOHi  MyOnivyHOI
fe3nekun Ta rpoMaacbkoro NOPsSAKY; PO3rnsai CyaoBmx cnpas y Oyab-sikin CyA0BINA iHCTaHUT; BUKOHAHHI
yxBari, NoCTaHOB, piLLeHb, BUPOKIB CyAy, MOCTaHOB OpraHiB Ai3HaHHSA i 40CY40BOrO CrigcTBa; KOHTPOSI
3a NEepeMILLUEHHAM 4Yepes AepXaBHUA i MUTHUW KOPAOH YKpaiHW Moaen, ToBapiB, TPaHCMOPTHUX
3aco06iB Ta iHWMX NPEAMETIB Y/ PEHOBUWH; KOHTPONI Ta HAarNs4i 3@ BUKOHAHHSIM 3aKOHIB.

O6'ekTBHaA CTOpOHa 3noumHy 3a cT. 345 KK Ykpainm moxe 6ytn BupaxkeHa y. 1) norposi
(4. 1); 2) 3anogisHHI NO6OIB, a TAKOXK TINECHUX YLUKOAXKEHb — NErknx, CepeaHbol TAXKKOCTI (4. 2)
abo Tspkkmx (4. 3) [1].

CTtocoBHo cyb’ekTa 3noumHy, nepeabadeHoro ct. 345 KK YkpaiHn, cepef HayKOBLiB NaHyOTb
Pi3Hi cyaxkeHHs. ByeHi NponoHyOTb HENOBHI BU3HAYEHHSA CyD’eKTy A40CHiaXKyBaHOro 3nodnHy. Mu
niaTpumye aedinidito cyb’ekta anoumny, nepeabadeHoro cr. 345 KK, aky sanponoHysas Xapb 1.O.:
«Cyb’eKTOM 3MOYMHY NOrpo3a abo HacMNbCTBO WOAO NPaLUiBHMKA NPaBOOXOPOHHOIO OpraHy MOXe
Bytn oisuyHa ocygHa, Hecnyxbosa, npusBaTHa ocoba (rpomagaHuH YkpaiHu, ocoba 6e3
rpomMagsiHCTBa, rPOMaasiHUH IHO3EMHOI AepxKaBW), SKi 3ano4iann cepeaHbOol TSKKOCTI YM TSXKKI
TiNECHI YLWKOAMXEHHA Ta SIKUM A0 MOMEHTY BUMHEHHSI 3M04YMHY BUNOBHWUMOCA 14 pokiB, a B pasi
IHLUMX 3MOYMHHUX NposBiB, onucaHux y cT. 345 KK, cyb’ektom moxxe 6yTn Takox disndHa ocyaHa,
npueatHa, Hecnyxbosa ocoba (rpomagsHuH YkpaiHn, ocoba 6e3 rpomagaHCTBa, rpomagsHuH
iHO3EMHOI fepkaBun), SKiA 4,0 MOMEHTY BUMHEHHS 3NOYNHY BUNOBHMMNOCSA 16 pokie» [10, ¢. 131].

3Bepraroumcb O aHanisy Cy0’eKTMBHOI CTOPOHM AOCHIAXKYBAHOrO 3M0YMHY, BapTo
3a3HauuTK, WO cepel HayKkoBLUiB NaHye OAHOCTalHa AyMKa NpO MOXMMBICTb YYUMHEHHS 4aHOro
3M0YMHHOIO AiSIHHS BUKMIOYHO YMWCHO. B cknaai ymucny NpUAHATO BUAINATU ABa MOMEHTMU:
iHTENEeKTyanbHUA Ta BONBbOBUIA.

MipCymoBYIOUM BULLEBKA3aHe, XOYEMO 3BEPHYTWU yBary, WO KIHOYOBOK IT@HKOKD B CUCTEMI
NPOTUAIT 3NOYMHHOCTI NOCIAa0Tb CamMe NPaBOOXOPOHHI OpraHKn, YHKUIT SKMX BUCTYNAOTL 3arnopyKowo
couianbHoi cTabinbHocTi Ta 6e3nekn B OaraTbox cdhepax MUTTELIANBHOCTI. A MposB CouianbHO
AEeTEPMIHOBaAHOI CXMMbHOCTI 0COBUCTOCTI 40 BMOOPY norposmn abo HacunbCTBa, SIKk 0gHOro 3 3acobiB
peanisadii BnacHux iHTEpeCiB Ta 3a4,0BONEHHS NOTPeD, Ha »anb, cTana 4OCUTb NMOLLMPEHOK. Tomy, B
YMOBax CbOrOAEHHS, MPOTUAIA 3MOYMHHOCTI notpebye He nuwe BUKOPUCTaHHSA  LLOAEHHUX
pagvkanbHuX 3axogis, ane n rmmbokoro JoChigKeHHA NMPUYNH Ta YMOB, LLIO Ti MOPOAXKYIOTb.
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Kaghedpu KpuMiHaibHO20 npasa

ma npouyecy THEY

Hexadno 1.B.

EKCIYMALUIA TPYNA: MOHATTA
TA NPOLECYANbHUA NOPAAOK NPOBEAEHHSA

AxkicHM pesynbTaT Ta eOeKTUBHE PO3CHiAYBaHHSA 3MOYMHY 3aneXxuTb nepll 3a BCe Big
NpaBUNbHOI, NOCNILOBHOI Ta opraHisoBaHoi NoOyA0BKM CRIAYUX 4N, Y pe3ynbTaTi akux 30uparoTbes,
3aKPINMIOITLCA Ta AOCNIAXKYIOTLCA BCI AOKasW sKi  Hajani BUMKOPUCTOBYIOTLCS, SIK AOKa3n SiKi
BKa3yloTb Ha ocoby, fika BYMHWNA 3MNOYMH, Ta Jornomarae BCTAHOBUTW iHWI OOCTaBUHW, SAKi
HanexaTb AO0Ka3yBaHHIO B KPUMIHAMBHIA CNpasi, OAHIE 3 TaKuX Cniguunx ik € ekcrymaudis Tpyna.

Ekcrymauia Tpyna 3acTOCOBYETbCS Y MNPOBALXKEHHSAX, KONM MOTPIBHO 3pobutn aHanis
AOCNIAXEHHA Tpyna JmoAuMHM | came Big Takoro AOCNIAXKEeHHS 3aneXuTb KpuMiHanbHe
npoBamXeHHs. Ekcrymadis Tpyna € TMM camum pPO3KPUTTAM 3II0UMHY, SiKe Aae 3MOry MOXIMBICTb
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