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AOroBOPY NMOBYTOBOIO NiAPARY

Ha cbOrogHilWHIiA A€eHb UMBINBHO-NPABOBI NigpsaHi BigHOCUHN 40CUTb YacTO BUHMKAIOTH Ha
NpakTULi, agXe iXHE OCHOBHE MPU3HAYEHHA - 3340BOMbHUTU [HTEPECU 3aMOBHMKA LUNAXOM
BUKOHAHHS neBHUX pobit. OaHUM 3 JOroBopiB NiAPSAHOro TUNy € Aorosip NnobyToBOro nigpsay,
KU CNPAMOBAaHUN Ha 3340BONEHHS NOOYTOBUX Ta iHWNX 0coOMUCTUX notpeb. MNpuknagis 3 XUTTS
LWOAO YKNAAEHHS Takoro Aorosopy € 6e3niv - peMoHT aBToMo0ins, BCTAHOBMNEHHS MiXKKIMHATHUX
ABEpen, BCTAHOBIIEHHS KaMmiHa ToLO.

BignosigHo go 4.1 ct. 865 LIK YkpaiHu 3a gorosopom nobyToBOro niapsay niapsaHuk, Skam
34iMCHIOE MIANPUEMHULBKY AiSNbHICTb, 3000B'A3YETHCA BUKOHATU 3a 3aBAaHHAM hi3ndHOT ocobu
(3amoBHMKa) neBHYy pobOTYy, NMpU3Ha4YeHy AnA 3340BONIEHHA MOBYTOBUX Ta iHWMX OCOBUCTMX
notpedb, a 3amoBHUK 3000B'A3YETHCA MPUUHATU Ta OMNMNATUTU BUKOHaHYy poboty [6]. TepmiHn
«3aMOBHUK» Ta «MigpPSAHUK» € 3aranbHUMK AN4 BCiX PISHOBUAIB NigpsaHUX gorosopis [7, ¢. 60].

AHanis Buwle3asHa4yeHol CTaTTi CBiAYMTL NPO Te, L0 3aKoHoAaBeub MO BiAHOLEHHK A0
LUbOro AOroBopy ocobnuBy yBary akueHTYe Ha OCOBnMBOCTAX MOro Cy®’ekTHOro cknagy, agxe
Hagae He nuwe nepenik CTOpiH AOroBOpy, a W 3BepTae yBary Ha ix nNpaBOBUWA CTaTyC, AKUA €
HeobxigHUM ans Toro, wob A0roBip BBaXKaBCA AOroBopoM nobyTosBoro nigpsay. 3akoHopaseub
BU3HA4YMB ABi CTOPOHWN SOrOBOPY-3aMOBHUK Ta NigpPAAHUK.

B aaHin cutyauii, 3aMOBHUKOM MOXe BUCTYNATU BUKMIOYHO disnyHa 0coba, sika 3BepTaeTbCs
40 NigpsAHUKa 3 NPOXaHHAM BMKOHAaTK NEBHY pobOoTy, a pesynbTaTt SKOi HE € MPU3HAYEHUM Ta HEe
NOB’A3aHNM 3 MNigNPUEMHULBKOIO AIANBHICTIO, ag)e Takua [orosip 6asyeTbCs Ha 3a40BONEHHI
BUKMIOYHO NoByTOBUX Ta 0COBUCTMX NOTPED, LLO € MOro BM3HAYaNbHOK O3Hakow. LLlo cTtocyeTbes
NigpsaHUKa, TO HUM MOXe OyTWM BUKMIOYHO CyO’eKT MigANPUEMHUUBKOT AIANBHOCTI. AKUEHTYHO4YN
yBary Ha craTtyci nigpagHvka, 3akoHoAaBelb Haronowye, LWo NigpsaHUKOM 3a Takum 40roBopoMm
BUCTYNaE nuie Ton CyO’ekT, AiSNbHICTb SIKOrO CNpsSIMOBaHa Ha BUKOHAHHA nNeBHUX pobit B cuny
Noro Buay LiSNbHOCTI, CNPSIMOBAHOrO Ha 3a40BONEHHA noTpeb cnoXxmsadis Takux pobiT.

Okpemy yBary cnig npuginutu 4.2 i 4.3 cr. 865 UK YkpaiHu, 3rigHO 3 Skumu [Orosip
noByToBOro niapaay € nyéniyHMm J0roBOpoOM Ta A0 BIAHOCWMH 3a AOroBopomM nobyTOBOro Migpsay,
He BperynboBaHmx LM Koaekcom, 3aCTOCOBYETLCS 3aKOHO4ABCTBO NPO 3aXMCT Npas CnoXMBauYiB.
BignosiaHo o 4.1 ct. 633 LIK Ykpainm nyGniyHmum € 4orosip, B AKOMY OfHa CTOpPOHa - NignpuemeLb
B3sdna Ha cebe OOOB'A30K 3A4iNCHIOBATU NpOAaXK TOBapPIB, BUKOHAHHS pobiT abo HagaHHA nocnyr
KOXXHOMY, XTO 4O Hei 3BepHeTbCA (po3apiOHa TOopriBns, NEpeBE3EHHS TPAHCMOPTOM 3aranbHoro
KOPUCTYBAaHHS, NOCNYrn 3B's3KY, MeaundHe, rotensHe, 6aHkiBcbke 06CnyrosyBaHHS ToLWO) [6].

Ak 3asHauvae JlykaceBuy-KpyTHuk |.C., «aorosip nobytosoro niapsgy € nybniyHum. Tomy
NigPSAHUK 3a UMM SOrOBOPOM He Ma€ npasa BigMOBUTUCH Bif WNOr0 YKNaAE€HHA 3a HasABHOCTI Y
HbOrO MOXITMBOCTENA BUWKOHAHHS neBHOI pobotn Ta Oepe Ha cebe OOOB'AA30K 3A4INCHIOBATU
BUKOHaHHST POBIT KOXHIN (i3nyHin ocobi, sika 4O HbOro 3BEPHETLCH; YMOBU AOrOBOPY NoByTOBOro
niagpaay BCTaHOBMIOKTLCA O4HAKOBUMM ANS BCIX 3aMOBHUKIB. 3aMOBHMKOM Y JOroBopi Nno6yToBoro
niapagay moxe 6ytu isnyHa ocoba-cnoxmeay y posymiHHi 3akoHy Ykpainun «[1po 3axucTt npas
cnoxmsadiey. igpsaHMKOM 3a LUUM SOroOBOPOM BUCTYNAE CyO’eKT MiANPUEMHULBKOI LisiNbHOCTI,
SIKUWA BUKOHYE MEBHY pPOOOTY, NMPU3HA4YeHy AnNsi 3a40BONEHHSI MOOYTOBMX Ta iHWKMX OCOBUCTUX
notpeb samoBHMKa»[3, c.154].
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AHanorivyHoi no3uyii 4OTPMMYETBECA Takox 1 |. |. BaHaceBuu, 3asHavaloum, WO «OCKINbKK Y
AediHigii u.1 ¢1.865 LUK YkpaiHm naetbca npo disndHy ocoby, sika 3aMOBISie BUKOHaHHA poboTu
3a4Nns 3340BONEHHS CBOIX NOOYTOBUX Ta iHWMX ocobuctux notped, To ua disnyHa ocoba He xTO
iHWMA gk cnoxkuead. 3 ornaay Ha Te, wo 4.3 cr. 865 LIK YkpaiHm nepeabavae 3actocyBaHHA A0
NpPaBoOBIAHOCWH, L0 BMHUKaIOTL i3 4oroBopy nobyToBoro niapsay, NOMoXeHb 3aKoHOAaBCTBa Mpo
3axMCT NpaBs CnoXuBadie, NPaBOBUN CTaTyC 3aMOBHMKa 3@ AaHUM JOroBopom byae BM3HAYaTUCD |
Hopmamu rnaem 61 LIK YkpaiHuy, | 3akoHom YkpaiHm «[1po 3axmcTt npas cnoxusadis»[1, c.64].

Bapto norogntucsa 3 nosuUisiMy BULLE3A3HAYEHMX HAYKOBLB, apke CripaBai Aorosip nobyToBoro
niapsay cnig BiAHOCUTM A0 CNOXMBYMX AOroBOPIB 3 OMNSAAYy Ha WOro nybnivyHO-NpaBOBUA XapakTep,
cneuyndivyHun  CyO'eKTHMI CKkNag | MPU3HaYeHHsT BUKOHYBaHWX pobiT-3af0BONEHHsT nobyToBuX Ta
ocobuctrx notped. B Hawomy BMNagKy Cam 3aMOBHUK BUCTYNae CRoXXuBadem Tux pobiT, siki ByayTb
BMKOHYBAaTUCA NiAPSAHUKOM HA OCHOBI 34IMCHEHHS OCTaHHIM MigNPUEMHULBKOI AiSrbHOCTI.

B paHin cutyauii cnpaeai MOXeMO rOBOPUTW MPO Te, WO CTOPOHWM AOroBopy nobyToBOro
niapsay 3a CBOEK CYTTIO € HepiBHMMM, OAHaK 3akoHodaseub 3aans (pPopmMyBaHHS PO3YMHOro
BanaHcy MK iX npaBamu Ta iHTEepecamMn HajaB 3aMOBHWUKY SIK CMOXWBAaYy HU3KY AOAATKOBUX
NPaBOMOYHOCTEN ANS1 3PIBHAHHS NPaBOBOro CTaTyCy CTOPiH Aorosopy. [lpuknagom Moxe
cnyrysatu 3akpinneHHsa B cT. 10 3akoHy YkpaiHu «[lpo 3axucTt npas CnoxumBadiB» [04aTKOBUX
rapaHTii NS cnoXxusada y TOMy BUNaAKy, KOnu NigpsaaHuK nopyLlye ymoBu 40rosopy[5].

Ha agymky M. L. TIneHiOK «BUKMIOYHMA CyD'€KTHUW CKMag, BU3HAYEHUN 3aKOHOLABLEM,
30e0inbWworo BUKNMKAE NoauB. ALxe He Tinbku disnyHa ocoba MOXKe 3aMOBMSITU BUKOHAHHS
nesHoi pobotun, dka byae npusHayeHa Ans 3agoBoneHHs ocobuctux notped. Kopmanurin ocobi
TEeX NOTPIOHO BMKOHAHHA MNEBHOrO pogy pobiT, pesynbTaTu AKMX 3a40BONbHATUMYTb MNOTPEbtu
IopnaNYHOI ocobu Ta HEe MatuMyTb Ha MeTI oTpumaHHa npubyTtky. Tak, ans obcnyroByBaHHS
KNIEHTIB topuandHIiA ocobi, nepw 3a Bce, NOTPIOHO obnawTyBaTh NPUMILLEHHS, TOMY OpUaNYHA
ocoba BMpaBi 3BEPHYTUCSA A0 NigPAAHUKA, SKMW MOXEe BUrOTOBUTM Mebni ans odicy, aki i 6yayTb
KCAYXUTU» ANA CNOXUBUMX Uinen. MeTow Takoro 3amoBneHHs He Oyae OTpuMaHHS npubyTky,
OCKINbKM NMPeaCTaBHUKN IOPUANYHOT 0COOUN KOPUCTYBATUMYTBLCA HAMKM cami»[4, ¢.23].

A. M. laH4YeBa TakoOX AOTPUMYETBLCS MO3MLI, O «CroXMBa4amm y 40roBopi nobyToBoro niapsay
MOXXyTb BYTU 5K (PisnydHi 0cobun, B TOMY YUCHi N (PisndHi ocobu-nignpuemui, Tak i topuanyHi ocodbun, agke
BignosigHo Ao cT. 91 LIK YkpaiHn topmanyHa ocoba Moxe matu Taki cami UMBinbHI npasa i 060B’a3ku, SK i
disnyHa ocoba, KpiM TUX, AIKi 38 CBOED NMPUPOAOI0 MOXKYTb HANEXATM Nne MoavHI»[2, ¢.111].

3 NpvBOAY 3a3HAYEHOro BULLE MOXHa ckasaTun HacTynHe: 1) opuanyHa ocoba He moxe ByTu
3rigHo cT.855 LIK Ykpainm Tta ¢1.1 3akoHy Ykpaiim «[1po 3axucT npas CnoXxMea4vis» 3aMOBHUKOM 3a
AOroBopom nobyToBOro nigpsay, a came TOMy Taki BIZHOCMHW MOBWHHI PEryniOBaTUCS iHWNMMK
UMBINBHO-NPaBOBUMM  AOroBopamMu; 2) OCKINMbKM  YMOBW  AOroBopy noByToBOro nigpsaay
nepeabayaloTe BUKOPUCTAHHS 3aMOBHMKOM pesynbTaTiB poboTu niagpsaHWKa BUKMOYHO AnNs
noByTOBUX Y OCOBUCTMX LiNen 3a Hey4acTi Takoro MarHa B NpoLUeci Nignpue MHULBbKOT 4istNTbHOCTI,
TO B Takiy cutyauii cama 4oroBipHa KOHCTPYKUist Oyae iHWOolO.

MpoaHanisyBaBLUM YMHHE 3aKOHOA4ABCTBO Ta HAYKOBI Migxoan 4O Cy0'€eKTHOro cknagy AoroBoOpy
nobyToOBOro Migpsaay, MOXEMO BUOKPEMUTU HACTYMHI ocobnmeocTi: 1) cneumdidHuA cyb'ekTHUIA cknag, -
3aMOBHUKOM BUCTYMAE BUKMOYHO hisuyHa ocoba, a niapsgHUKOM B TaKOMY A,0rOBOPI MOXE BUCTYNaTh
K opuandHa  ocoba-cyb'ekT NiANPUEMHULBKOI  AiSnbHOCTI, Tak i isndHa ocoba-nignpuemelp;
2) 3aMOBHMKOM MOxe OyTn pisvyHa ocoba, sika He BMKOPUCTOBYBATUMME OAEpXKaHi Bi4 MigpsgHuka
pesynbTart poboTM B NPOLEC 34iIMCHEHHS NIANPUEMHULLKOI 4isSiNMbHOCTI; 3) B AOKTPUHI UMBINBHOrO npaea
HEOAHOPAa30oBO MNiZHIMANOCHA NUTAHHS LWOAO BiAHECEHHS IOPUANHHMX OCIO A0 3aMOBHUKIB 3a LOrOBOPOM
nobyToBOro Nigpsay, O4HaK YMHHE 3aKOHOAABCTBO AOCI BU3HAYAE 3aMOBHUKOM nmLie hisndHy ocoby.
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OBCTABUHU, AKI HE NIANATAIOTb AOKA3YBAHHIO
B rOCNoOAAPCbKOMY MNMPOLECI

Cratrta 129 KoHcTuTyuii YKpaiHu rnacutb, WO OCHOBHMMM 3acajamMu CYAOuMHCTBA €
3MmaranbHIiCTb CTOpPiH Ta cBoboaa B HagaHHi HUMK Cyay CBOIX 40Ka3iB i Y A40BEAEHHI Nepen Cyaom
X nepekoHnueocTi [1, ¢.39].

Y locnopgapcbkoMy npouecyarnbHoMy kogekci Ykpainum (gani — MK Ykpainm) us Hopma
3HauLna CBOE BigobparkeHHs y cTaTTi 74, ska 3a3Havae, Wo KoXHa CTOpOHa NOBUHHA LOBECTU Ti
oOCTaBMHM, Ha SIKi BOHA MNOCUNAETLCA SAK HAa MiACTaBy CBOIX BUMOr i 3anepedeHb. [okasu
nojarTbCA CTOPOHaAMWM Ta IHWUMM Yy4yacHukamm cyaosoro npouecy. O60B’S30K AOKa3yBaHHS
NMOLLMPIOETLCS Ha YYaCHUKIB CyA0BOro npouecy. locnogapcbkmin ¢y 3rigHo 3i ¢T. 74 MK npunmae
TiNbKX Ti 4OKa3n, AKi MaloTb 3HAYEHHSA ANna crnpasu [3, €.95].

[okasamun € Oyab-AKi gaHi, Ha NigCTaBi SIKMX Cyjh BCTAHOBMIOE HasIBHICTb abo BIACYTHICTb
obctaBuH (hakTiB), WO OOrPYHTOBYIOTL BUMOMM i 3anepeyvYeHHsl y4YacHMKIB CrpaBu, Ta iHLWMX
obcTaBuH, Aki MaloTb 3HAYEHHs ANna BupiweHHa cnpasun. B [MTIK YkpaiHn Bu3HauveHi Taki Buam
JOKasiB: MMCbMOBI, Pe40BI | eNEKTPOHHI A0Ka3Wn, BUCHOBKM €KCNEepPTIB; NoKkasaHHA ceigkis[2, ¢.73].

O6cTaBuHN, AKI BUSHAKOTLCA YYaCHUKaMW Cripaeu, He NIANSAraloTb OKa3yBaHHIO, AKWO CyA
He Mae OOrpyHTOBaHMX MiACTaB BBaXaTU iX HELOCTOBIPHUMMKU ab0 BU3HAHUMU Yy 3B’A3KY 3
npumycom. O6CTaBmHK, SKi BUSHAKOTLCA YYacHUKaMu Cnpasn, MOXYTb OyTK 3a3HayeHi B 3aaBax no
CyTi cripaBun, NOACHEHHSIX YYaCHUKIB Cnpasy, X NpeaCTaBHUKIB.

BigmoBa Big BU3HaHHS O0OCTaBMH MPUAMAETLCA CYAOM, AKLO CTOPOHA, Sika BiAMOBMSIETHCS,
4oBeje, WO BOHA BM3Hana Li 06CTaBMHM BHACMILOK MOMUIIKK, LLO MaE iCTOTHE 3HaYEHHS, obmaHy,
HacMNbCTBA, NOrpPoO3un YK TKKOI 06CTaBUHK, abo WO 06CTaBUHN BU3HAHO Y pe3ynbTaTi 3NOBMUCHOI
AOMOBMEHOCTI il npeacTaBHMKA 3 IHLWOK CTOPOHOW. [1po MPUAHSTTS BiAMOBM CTOPOHU BIA
BU3HaHHA oBCTaBMH CyA NOCTaHOBMSE yxBany. Y pasi NPUAHATTA CyAOM BigMOBM CTOPOHU Bij
BU3HAHHS 06CTaBUH BOHU LOBOAATLCS B 3aranbHOMY NOpsaky[2, ¢.74].

O6cTaBuHM, BU3HAHI CyA0M 3ararnbHOBIAOMUMW, TAKOX HE NOTPEbyYIoTb A0Ka3yBaHHS.

Mepenik 3aranbHOBIAOMUX (PaKTiB 3aKOHOM HE BU3HAYEHWW, OCKIMbKM BiH  LUBUAKO3MIHHUIA
3anexHo Big, NO4IN y Aepkasi Ta CBiTi 3aranom. MOXnUBICTb BU3HAHHA (hakTy 3aranbHOBIZOMUM Ha4aHO
Cyay | 3anexuTb, NepLU 3a BCe, Big, MOr0 NPaBOCBiAOMOCTI. 3a 3ararnbHUM NPaBuUIioM, 3aranbHOBIZOMUMMU
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