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A0 NMUTAHHA NPO CTAHOBJIEHHA TA ®OPMYBAHHA HOPMATUBHOI'O
PEIMONIOBAHHA NOPAAKY CNAAKYBAHHSA SEMENBHOT AINAHKA

3emenbHa JinsHka - yacTMHa 3€MHOI NOBEPXHI, WO Mae (PiKCOBaHiI MeXi, XapakTepusyeTbCs
MEBHUM  MiCLEepOo3TallyBaHHAM, MNPUPOAHUMU  BNACTUBOCTAMM, DIUMHUMKW  NapameTpamu,
NpaBoOBMM | TOCMOAAPCbKMM CTaHOM Ta IHWWMW XapakTepuctukamm.3emnss € OCHOBHUM
HauioHaneHMM BaraTcTBom Ta nepebysae nig 0cobnMBOO OXOPOHOK aepxasn.Y crartti 373 LIKY
OonucaHi OCHOBHI MOMOXEHHS MPO 3eMMI0 (3eMenbHY AINSIHKY) sk 06’eKT npasBa BracHocTi. Ans
Toro, wob 3emna morna BMUCTynatyn O6’eKTOM UMBINbHUX NpaB — TOBAPOM, BOHA MOBUHHA 6yTu
iHAuBIAyanisosaHa B YCTaAHOBNEHOMY 3aKOHOM MOPAAKY AK YacTUHa 3eMHOI NOBEPXHI — 3eMefibHa
AdinaHka.llnTaHHA cnagkyBaHHA 3eMEnbHOI AINSHKM 3aBX4W BUKMMKaNM HaUroCTPIiLLMA iHTepec y
npaso3HaBLUiB, 0OYMOBMEHUA LHHICTIO i 3HAYMMICTIO 3eMENbHOI LiNsHKN siKk OO’EKTY LUMBINBHOrO
npasal1].

HO. XoamnKko y CBOIX AOCRIAXKEHHAX ONUCYE NPO Te, WO aHanis UMBIfbHOro Ta 3eMenbHOoro
3aKOHOAaBCTBA BUABNAE Pi3HY TEPMIHOMOrID LWOAO TaKoro NpUPOAHOro pecypcy, Ak 3emns, nig
yac pos3rnsay noro sik o6’ekta NpaBoBiAHOCUH. Akwo B cT. 1225 LIK YkpaiHu o6’ekToM € «npaBo Ha
3eMenbHy AiNsHKY» | «nNpaBO BMNACHOCTI Ha 3eMenbHy AingHky», 170 B po3saini Il «O6exktu
umBinbHMX npas» LIK YkpaiHn BkasyeTbCa Ha «3eMenbHy AinsiHKy» sk 06’€KT, a HOPMU 3EMENBbHOro
3aKOHOAABCTBA OMNEPYOTb TakMMu ob6’ekTamK, K «3eMnsi», «3eMerbHa JinsgHka», «npasa Ha
3emernbHy ainaHky» (ct. 3 3K YkpaiHu). Y 3B’A3ky 3 4MM BaxKnvMBO po3ibpartncs y CniBBigHOLUEHHI
3a3Ha4YeHUX MOHATb | iX 3acToCyBaHHi Mig 4Yac BU3HAYEHHS NPaBOBOrO pPeXUMy 3eMni fK
NPUPOAHOro Pecypcy B CNagKosBmx NnpasoBigHOCUHaxX[2].

LlikaBoto € icTopis popMyBaHHA iHCTUTYTY CnagKyBaHHA 3eMenbHUX AiNgHOK B YKpaiHi. Ak
3asHa4yeHo y npaui E. BonkoBa, y nepiog poOCIMCbKOrO npaeniHHS CROCTEpIiracTbCA NEBHA
OOMEXEHICTb Y CnagkoBUX MpaBax Ha 3eMenbHy AinsHky. [No-neplie, cnagkyBaHHs BiabyBanoch
no cxemi — Big, 6aTbka 40 CMHA, a BCi iHLWI CNaaKOeEMUi BUKMMKANUCh 40 CNagKyBaHHS nuwie y pasi
BiACYTHOCTI Yy MOMEprioro CUHiB, a no-gpyre, BIiACYTHICTb AOKYMEHTIB, SIKi 3acBiguyloTb MNpaso
BNACHOCTI Ha 3eMerbHY AiNAHKY, NEBHUM YMHOM OBMEXYE NpaBo 3anoBiganbHUX PO3NOPSAKEHb.

lMpaBo BRACHOCTI KO3akKiB Ha 3€MENbHY AiNsiHKY MNOCTYynoBo OOMEXyBanoCb, ane ue He
CTOCyBanoChb npasa nepexony 3eMenbHOl AINAHKWM A0 CnagKoemuis y pasi CMepTi BRnacHuKa
3eMenbHOT A4inaHku [3].

Micns npurHaTTa Manidecty 19 ntotoro 1861 poky «[1po ckacyBaHHSA Kpinaubkoro npasa,
NpPaBoOBMM PEXUM CNaAKyBaHHA 3eMernb 3asHaB MEBHWUX 3MiH: npucagubHa 3emns Hanexana Ha
npasi CNnagKkoBOro BOMOAIHHA KOXHOMY 3 YneHiB obLWuHW, cnagkyBanacb BOHa YrieHamu poauHU
crnaakogasus, WO MeLwkanu pasom 3 HuUM. CnagkoemusiMy 3a 3anosiToM Mornuv ByTu nuwe YneHn
OOLMHKM; OpHA 3emMmsl PO3NOAinanaca Mk uneHamm obWUWHK 3a KinbkicTio abo pobiTHukiB, abo
Ayw. BoHa He cnagkyBanach, a Hanexarna Ha npasi CyMICHOI BACHOCTI BCIM YneHam obLWnHN.

Y 6epesHi 1919 poky nicns yxsaneHHsa gekpety «[1po ckacyBaHHS MpUBAaTHOI BMACHOCTI»,
ckacosyBanocb CnagkyBaHHS SIK 3@ 3aKOHOM, Tak i 3a 3anosiToMm. ManHo, 3anuweHe nicna cmepTi
BTACHUKIB nNepeaaBaroch y BMacHICTb AepKaBu.

POpMYyBaHHS IHCTUTYTY CNaAKyBaHHA 3€MENbHOI AiNsHKM y PaasHChKIN gepxkasi novanocs i3
BCT@HOBMNEHHSI NEBHOMO PEXUMY KOPUCTYBAHHSA 3€MENbHOK AINAHKOK — cepBiTyTiB. B paasHCbKi
Yacu HaBiTb BIAOKPEMMOBANOCA npaBO BracHuka OyaiBni Big 3€MenbHOI AiNsiHKW, Ha SKin uUs
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Oyapiena nobyposana. JleranbHO He Byny BCTaHOBMEHI CepBiTYTW, Ski 6 A03BONANM cnagkyBaTu
npaBO KOPUCTYBAHHS 3eMENbHOI AinaHkuM nig 6ygisneto.

3emenbHi AinsHKM Ha Npasi BNACHOCTI MOrMW B Ti Yacu HanexaTu TiNbKWU AepXKasi; AiNsaHKY,
saka nepebysana B TPYAOBOMY KOPWUCTYBaHHI, y CnaaluvHy He nepejasanacb. BignosigHo ao
nocraHosu LIBK i PHK CPCP Big 29 ciuHa 1926 p., noctanosoto BYLBK i PHK YPCP Big 7 nunHs
1926 p. 6yno BHeCeHO BignoBigHi 3miHM 4o UK, i sk Hacnigok, gonyckanocsa cnagkyBaHHA sk 3a
3aKOHOM, TaK i 3a 3anoBiTOM YCbOro CnagKOBOrO MaWHa, HesanexHO Big WOro BapToCTi, a
crnagkoemui, Ski MeLkanu pasom i3 cnagkogasuem, OTPUMyBanu rnoHag CBOEI YacCTKU JOMALUHE
mManHo. LIK YPCP 1963 p. po3wmpus cBoboay 3anoBiTy, NOCUNUB POrb CIMENHO-NPaBOBUX 3B’A3KIB
y CNajgKyBaHHI Ta 3MEHLUMB 3HAYEHHS CnajKyBaHHA sk popmu martepianbHoro 3abesneveHHs
HenpauesaaTtHUxX poAudiB Ta yTpumanuis nomepnoro [3].

HopmarmeHi akT nepLluoro AeCATUPIYYS CTaHOBMNEHHS YKPAIHCBKOI AEepXKaBHOCTI TaKOX He
JaBsanu BiaAnoBigi Ha NUTaHHA, XTO € BracHUKOM 3emni, i nmwe 25 »xoBTHA 2001 poky BepxosHa
Papa YkpaiHn npunHana HoBy pegakuito 3K YkpaiHu, 3rigHO 3 akuM NyHKT a) ctatTi 80 Bu3HaBaB
npaeso MpUBAaTHOI BMAcHOCTI rpomagsH Ha 3emnio. CtaTtta 81 TOro X KoAekCy OAHIE 3 nigcras
HabyTTs npaBa MNpuMBAaTHOI BMACHOCTI, B TOMY 4uChi i Ha 3emnio, nepeabadana opepKaHHS
cnagwuHn. OTOX, i3 BMLLE3a3Ha4YEeHOro MoXxHa nobaudnTy, WO IHCTUTYT CNagKyBaHHA 3eMernbHOI
LiINSHKA NPOWMLIOB AOCUTH AOBMMA | CKNagHWM LINSAX CTAHOBIIEHHHA, KEepyBaBCH Pi3HUMU
HOPMaTUBHO-NPaBOBUMM aKTaMW i 3a3HaBaB 3MiH Yepes pi3Hi opMU NpaBiHHS.

MpaBa Ha 3emMenbHy AINSHKY, 40 SKUX HaneXaTb PeqoBi npas, a Takox 3000B’s3arnbHi Npasa,
BM3Ha4aloTe obcar cyO’ekTMBHMX MpaB Ta OOOB's3kiB CyO'eKTiB LMBINMBHUX MPAaBOBIAHOCMH LLOAO
3eMenbHOI AinsHKN. Ak 00’eKT y KOHTEKCTI rnaBn 12 «3ararnbHi NONOXeHHs1 PO 00’ KT LUMBINbHUX NpaB»
LIK Ykpainu posrnsgatotbes 3060B8’93anbHi Npaea, a TakoX peyosi Npasa, BigMIHHI Bif npaBa BNacHOCTI.
[MpaBo BNACHOCTI Ha 3eMenbHY AinsiHKY Sk 00'eKT HE po3rnsaacTbes, a ob’ekTom € 6e3nocepeaHLo cama
3emenbHa ginsHka. Y 3B’a3ky 3 UMM Yy nitepartypi BeAETbCA HaykoBa AUCKYCIA NMpo Te, WO € 06’eKToM
CMaJKyBaHHs1 — MPAaBO BMNACHOCTI (Ha 3eMenbHy AinNsiHKy) abo cam 06’eKT, y HaLOMy BUNaAKy 3eMernbHa
JdinsHka. NpaBunbHille BCe-Taku roBOPUTU B LbOMY BUN3AKY MPO CNagkyBaHHA 3eMEnbHOT AinsiHKW,
peYoBUX NMpas, BiAMIHHMX Big, NpaBa BMACHOCTI, a Tako)K 3000B’A3anbHMX NPaB Ha 3eMENbHY AiNsHKY.

3emenbHa AinsHka MOXe YCnagKkoBYBaTUCS nuwe Togi, konmm y 1i BnacHuka €
NPaBOBCTAHOBIIIOIOYMIA AOKYMEHT, LLO NOCBIgYYE NOro NPaBo BNACHOCTI Ha Taky 3€MEerbHY AiNaHKY.
Ha cbOorogHi TakMmmn AOKYMEHTaMK €.AEPKABHUA akT Ha NpaBO BMACHOCTI Ha 3eMEnNbHY AiNsiHKY;
yroga npo nepexig npasa BNACHOCTI Ha 3eMerbHY AINAHKY 3 J0NYyYEHUM O HEl Jep)KaBHUM aKkToM
Ha npaBO BMACHOCTI Ha 3eMenbHy JAINAHKY 3 BiANOBIAHUMW BiAMITKAMW HOTapiyca Ta
TepuTopianbHOro opraHy semMernbHUX PecypciB Npo nepexij Takoro npasa; CBiAOUTBO NPO Npaeo Ha
crnagLwuHy 3 AONYYEHUM A0 HbOrO AEpP)KaBHMM aKkTOM Ha NPaBO BIIACHOCTI Ha 3eMenbHY AiNsHKY
cnagkojasuda 3 BigNOBIAHUMMW BigMITKAaMW HOTapiyca Ta TEpPUTOPIanbHOro opraHy 3emernbHUX
pecypciB Npo nepexig Takoro npasa 40 cnagkoemuis.

Otox, gk 3a3Haums KO. Xoguko, ans Toro, wob 3emenbHa JinsHka morna posrnagarnca sk
o0’ekT cnagkyBaHHsi, BOHa MNOBWHHA BIiAMOBIgaTWM MNEBHMM BUMOram, a came: 6ytn o6’ekTom
LUMBINbHO-NPaBOBUX BIAHOCUH — HanexaTu crnagkojasueBi Ha npasi BRNAcHOCTI, ANS 40ro
HeobXxigHa HasiBHICTb CYKYMHOCTI YMOB.

BignosigHo po cr. 18 3K VYkpainu, BCi 3emni Ha Teputopii YKpaiHn 3a CBOIM LinbOBMM
NPU3HAYEHHAM AINATLCH HA AEB'SATb KATEropin, KOXHA 3 SIKUX Mae CBid OKPEMUIN OCOBNMMBUA NPABOBUIA
pexmMM, Lo BM3Ha4ae crneymndiky iX UMBINBHO-NpaBoBoro 060pPOTYy, B TOMY YMCHI 1 OCOBMMBOCTI iX
crnagkyBaHHs. AHania craten 22, 40, 45, 49, 52, 54, 56, 59, 65, 66, 77 3K YkpaiHn pae nigcrasu
CTBEPAXKYBATW, WO BCi Kareropii 3emenb, KpiM 3emenb 0060pOoHU, MOXKYTb OyTi 00’€KTOM CrnaaKyBaHHs,
OCKINbKW  AOMYyCKAETbCA iX MOXNMBICTb nepebyBaHHs B npuBarHii BrnacHocti. OpaHak Uinbose
MPU3HAYEHHSA 3EMENBbHUX GINSHOK NICNS OTPUMAHHS IX Yy CNaaoK CraKoeEMUAMM, NOBUHHO 3anuLLUUTUCH
HE3MIHHMM. [lopylweHHs cyDO’ekTamm ChagkoBUX MNPaBOBIAHOCUMH BUMOP CXOPOHHOCTI  LinbOBOMO
NPU3HaYEHHs 3eMenb € MigCTaBOol Afs BiAMOBM B AEPXKaBHIN peecTpauii 3eMenbHUX AinsHoK abo
BM3HaHHSA peecTpaLii HeaincHow[4]. Cnaakoemui HabyBaroTb NpaBa Ta 060B’A3KN Ha 3eMENbHY AINAHKY B
TOMY 06CS3i, B AKOMY BOHU Bynn y cnagkoaasLs, KpiM OBMeeHb, YCTaHOBIIEHUX 3aKOHOM.
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Omxe, AOCNIAMKEHHS NoKasaro, WO Mig BNAIMBOM Pi3HUX NEPIOAIB PO3BUTKY YKPAIHCLKOI AepKasu,
IHCTUTYT CNaaKyBaHHA 3€MENbHUX AINSHOK 3MIHIOBABCA B 3aneXHOCTi Big 06CTaBuH. Y HOpPMaTUBHO-
NPaBOBUX aKTax 3a3Ha4YeHo, XTO MOxe OyTn cyb’eKTOM CnaaKyBaHHS 3€MENbHOI AINAHKA i SKi BUMOMN
3aCTOCOBYIOTLCA NPW  CNaakyBaHHI, 30Kpema nepenik npaBOBCTAHOBMIOYMX OOKYMEHTIB, SKi
MoCBIAYYIOTb MPaBO BRACHOCTI Cyb’ekTa Ha NEBHY 3emenbHy AinsHky. CnagkyBaHHS 3eMernbHoi
aingHkm  6yno i 3anMwaeTbCa akTyanbHUM  NUTaHHaM, ane ans Toro, wob cama
npoueaypacnagkysaHHaOyna nNpPOCTILO Ta AOCTYMHILIOK ANA KOXHOrO rpoMagsHuHa, SIKUA Mae
NpaBo Ha OTPUMAHHSI TaKOI 3eMENbHOI AINAHKW, Ue NUTaHHS Chig NoCTiNHO BUBYATU Ta AOCHIAXKYBAaTH,
a yKpaiHCbke 3aKOHO4aBCTBO — 3MiHIOBATW Bi4MNOBIAHO 40 Cy4acHMX BUMOT CyCninbCTBa.
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[Napawyk JI. I

BUKOHAHHA CYBCUAIAPHUX LUUBINTbHO-NMPABOBUX 30B0B’A3AHb

Cy6eupiapHi 3060B’A3aHHA NoknukaHi 3abe3neunTn cTabinbHICTb LUBINbHO-NPaBOBUX BiAHOCWH,
3aXUCT IHTEpPECiB TX YYacCHWUKIB, a TaKOX PO3rnoAin puUsuKiB Y pasi HEBUKOHAHHA 4YM HEHaneXHoro
BMKOHaHHA 3060B’'s3aHb [2, ¢. 102]. CybecugiapHi 3060B’I3aHHA MarOTb Barome 3HaYeHHA Ans
YYaCHUKIB UmMBinNbHOro obiry, O NOB’SI3aHO, 30Kpema, 3 TWUM, L0 Y MEBHUX BUnagkax 3000B’a3aHi
0ocobu € HE3AATHUMN A0 HANEXHOrO BUKOHAHHA NOKNaAEHNX HA HUX ManHOBUX 0BOB’A3KIB.

OcCHOBHVMMW nigCcTaBaMn BUHUKHEHHA cybcuaiapHmx 3060B’A3aHb € 3aKOH (Hanpwvknag, npuv
3anogisiHHI LWKOAM HEMnOBHOMITHIMK Y Bidi Big 14 4o 18 pokiB nNpu BigCYTHOCTI Y HUX MamHa u4u
3apobiTKy, AOCTaTHIX ANA BiALWIKOAYBAHHA LWKOAW, 3aNOAiAHY LUKOAY BifLLKOAOBYHOTL iX OaTbku
(ycmHoBuTeni) abo niknyBanbHUKK, SIKLWO BOHM HE AOBEAYTh, WO WKOAA cTanacd He 3 iX BUHW), a
TaKoX AOroBip (Hanpuknag, 4orosip NOpyKu).

Teopemu4Hy ocHosy docnidxeHHss cTaHoBnaTb npaudi A. Bakina, HO. Kprokosoi, O. lpyc,
. Tpyta, B. Cnomu, K. XpanyHosa Ta iH.

Mu noctaBunu 3a Memy BUCBITAUTU psig OCOONMMBOCTENM BUKOHAHHS cyBcmaiapHux
30608B’A3aHb.

CybcudiapHi 30608’a3aHHs1 — Lie pisHOBUI 3060B’3aHb i3 MHOXMHHICTIO OCib.

BoHn, ski i comigapHi Ta 4acTkoBi 3000B’A3aHHs, Hanexatb 4O rpynu 3060B’si3aHb 3
MHOMHHICTIO OCif, TOMY WO Y LUbOMY Pi3HOBUAI 3000B’A3aHb 3aBXAM € AK MiHiIMyM aBa cyb’ekTa,
40 SKUX MOXYTb 6yTW HanpaBneHi BUMOru KpeguTopa.
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