Y pasi nNpakTUYHOro 3anpoBaj )KeHHA 3anpOrOHOBAHUX MiAXOAIB Yy cdepi onogaTKyBaHHA
BigOyaeTbca cnpaexHA pedopma — TOOTO, LOKOPIHHA 3MiHA BIGHOCWMH MK NnaTHUKaAMU Ta
AepXaBoio 3 MPMBOLY HapaxyBaHHS Ta CnnaTu NoaaTKis.

3aranom, 30iNMblLUEHHA HaAXOAXeHb 32 abCOMIOTHOK BEMUYUHOK Ma€E CTaTU OAHMM 3
NO3UTUBHUX Hacnigkis pedopmn. Ane, Ha BIgMIHY Big iHWMX CNOCOBIB AOCATHEHHA TaKOro
pesynbTaTty, pedopma Mae NpU3BECTU A0 HbOMO 4Yepes 3POCTaHHA EKOHOMIKM Ta A0BpPOBINbHY
JeTiHisadito.

Camo no cobi BupiBHOBaHHSA npasun rpu, nepeabavyBaHiCTb NnaTexiB, 3MEHLUEHHS
onojaTkyBaHHA QiHAHCOBUX pesynbTaTiB, Ta No3baBneHHA agMiHICTPaTUBHOMO-KOPYMLINHOIO
TUCKY TMOBMHHI JaTW MNOWTOBX 3POCTaHHID €eKOHOMikn. Tum 6Ginbwe, WO noaaTtkose
HaBaHTAXEHHS Ha TUX, XTO MOXE 3pOCTaTu 3a PaxyHOK CTBOPEHHA HOBUX poboumnx Micub
iCTOTHO 3MEHLUUTbCA.

OkpiMm TOro, nojaTku 3MEHLWYKTbCA Y Ti YaCTUHi, Sika Mae BUCOKY enacTUYHICTb
(BuBEAEHHS 3 TiHI NpubyTKiB Ta 3apnnaT), HAaTOMICTb 30iNbLYKOTHCS Ti, Big SKAX LYXKE BaXKKO,
AKWo B3arani moxnueo, BTekTW. OB (3a paxyHOK ynopaakyBaHHA ajMIHICTpyBaHHS) Ta
noaaTkM Ha MawmHo.
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. . Menmyx H. .
NMOHATTA HEQOBPOCOBICHOI KOHKYPEHLII

B 3AKOHOOABCTBI YKPAIHU

MUTaHHa 3axX1CTy KOHKYPEHLil € 40BOMi akTyanbHUM B NPOLECi pO3BUTKY €KOHOMIKM YKpaiHW.
Ho Toro > nutaHHa 60poTbOM 3 HEea00pPOCOBICHOK KOHKYPEHUieto HabyBae LIMPOKOro 3MiCTy B
KOHTEKCTI iHTerpadii HaLoi gep)xaBn B EBPOMNENCHKY EKOHOMIKY.

[aHe TBEpAXeHHs OBrpyHTOBYETLCA TUM, LLO, 3 O4HOro 60Ky, NignpUeEMHMUBKA AiSNbHICTD
30iNCHIOETBCA 3 METOK oaepXaHHs npubyTky, | Ue OBrpyHTOBYE nNparHeHHa nignpuemus ao
MOLUYKY ONTUMAaNbHUX €KOHOMIYHUX pilleHb Ans Toro, wob BMpOOMNEeHi HUM ToBapu i MOCnyru
KOPUCTYBanucs NonNuTOM y cnoxueadis. 3 iHLWOro 60Ky, OCKINbKU B YMOBaX PUHKY 4O LbOro nparHe
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KOXHUIA CyO'eKT NiANPUEMHULBKOT LiSNbHOCTI, BENMKUA NPUBYTOK O4epUTb TOW, XTO 3p0obuTh CBIl
TOBapP KOHKYPEHTO3AaTHUM. Y LbOMY PO3YMiHHI KOHKYPEHUis 3aBxan € HeobXigHOK YMOBOK
NiANPUEMHULBKOI AISNbHOCTI B CYCMINbCTBI, @ OTXe | PUHKOBOI €KOHOMIKW, 3acHOBaHOI Ha
TOBapHOMY BUPOBHULTBI 1 OOMIHI.

OpHak cnig 3ayBaxkvTui, 3amaranbHiCTb y cepefoBuLli Cyb'ekTiB NigNPUEMHULbBKOI AiANbHOCTI
3a CMOXWMBYMA MOMUT Ha PUHKY MOXE 3AINCHIOBATUCL AK AOOPOCOBICHO, Ha YECHMX 3BMYAsAX
Ainosoro obopoTy, Tak i TakKMMn MEeToAamMu CynepHMUTBa, WO 3aBAalTb LWIKOAM MigNpUEMUAM,
cnoxuBayam i CcCycninbCTBy 3aranom. Y UbOMy BMNaaky WAETbCA Npo HeaobpOoCOoBiCHY
KOHKYpPEHL;to.

BapTto Big3HauuTn, WO Brepwe TepMiH «HegobpocCOBiCHA KOHKYpeHUis» OyB BXUTUWA Y
®paHuii Ha novatky XIX cToniTTs, X04a came ue ABULLEe BUHMKNO Habarato paHiwe - 3 MOMEHTY
dhopmyBaHHA PUHKOBUX BIAHOCKH [1, c. 92].

MoHATTS HeaoBpPOCOBICHOI KOHKYpPeHUii B YKpaiHi, Ha aymky M. [anaHTuda, 3’seBunocsa B
pesynbTaTi PO3BUTKY PUHKOBOI €KOHOMIKM Ta r'pyHTYBanocs Ha AOCMiAXEHHAX 3aKOHO4aBCTBA |
npaktukn OaratbOxX AepXkaB, Yy SAKMX MNposiBU HeaoOpOCOBICHOI KOHKypeHUuii sigomi 3 XIX cT.
[2, c. 36].

3aranbHe NOHATTS HeaoOpPOCOBICHOI KOHKYPEHLUii 3asHa4yaeTbCa y apusbkin KOHBEHLT Npo
OXOPOHY NMPOMUCNOBOI BnacHocTi (1883 poky). BignosigHo o nyHkTy 2 cratTi 10-bis KoHBeHuii
«aKTOM Heao0bpOCOBICHOI KOHKYPEHLUii BBaXKaeTbCA Oyab-aKMWA aKkT KOHKYPEHUil, WO CynepeyunTb
YEeCHUM 3BU4YaaAM Y NMPOMMUCIIOBUX | TOProBenbHUX cripaBax». BapTo Bu3Ha4MTu Te, WO BiANOBIAHO
4o ctatTi 10-ter MNapu3sbkoi KOHBEHUIT ypsaun BCiX gepxaB, ski nignucany KoHeeHUilo, 3060B'sa3aHi
3abe3neunTun agMiHiCTpaTMBHMIA | CyAOBUN 3aXUCT NpaB Cyb'ekTiB rocnogaptoBaHHs | rPOMagsH Big
nposiBiB  HefOOPOCOBICHOI KOHKypeHUii [3]. TobTo, AKWO nignpUMEMELL HE MOXe OTpUMMaTiu
HaneXHOro 3axuUcCTy Big Hea0BpPOCOBICHOT KOHKYPEHLUIT B MeXax HauioHanbHOI CUCTEMU, TO Y HBOTO
€ MNpaBO 3BEPHYTUCA 4O MiKHAPOAHO-MPAaBOBMX IHCTUTYLIW, SIK 3 MO30BOM MPO BU3HAHHS (PakTy
NPaBOMNOPYLLEHHS, TaK i3 MO30BOM 40 BiANOBIAHUX AEPKABHMX OpPraHie, siki He 3abe3nevnnn nomy
HaneXHoro 3axmcTy npas.

B ykpaiHCbKOMY 3aKOHOA4ABCTBI BnepLle NOHATTS Hea00pOCOBICHOI KOHKYPEHUIiT 3'aBMnocs y
3akoHi YPCP «[po 30BHILLUHbOEKOHOMIYHY AianbHicTb» 16.04.1991 poky y cratti 31. Mig
Hea00pPOCOBICHOK KOHKYPEHUIEK NPU 34IMCHEHHI 30BHILLHBOEKOHOMIMHOT AisiMbHOCTI pO3yMIinocs:
30iMCHEHHST AEMNIHTY, HE3aKOHHE BMKOPUCTaHHS abo nigpobka dipmoBMX Ha3B, TOBAPHUX 3HAKIB,
NPOMUCNOBUX 3paskiB, PO3MNOBCIOAMEHHSA HEA0CTOBIPHOI iHpopmauii Towo[4].

Mepwmm cnedianbHUM 3aKOHOM Yy cdepi aHTMMOHOMOSBHOMO PErynioBaHHA i 3axUCTy Big
nposiBiB Hef0OpPOCOBICHOI KOHKYpeHUii cTaB 3akoH YkpaiHu «[1po obMexeHHs MOHOoNoniamy Ta
HeAOoNyLUEHHSI Hea00POCOBICHOI KOHKYPEHUIT Y NignpueMHMUBKIA gisnbHOCTI» Big 18.02.1992 poky.
Came B Hbomy Oyno BM3Ha4YeHO BrepLle Ha 3aKOHOLABYOMY PiBHI OCOBNMBOCTI AepKaBHOI
NIATPUMKN | 3axmcTy A0BPOCOBICHOT KOHKYpeHLUIii B YkpaiHi [5]. MNpoTe 3akoH He Hagas 3aranbHoro
BU3HAYEHHA AediHilii NOHATTS, a nuwe nepeniyme MOXNnBI POpMU 34iIMCHEHHS Hea00pPOCOBICHOI
KOHKYpeHLUil.

JleranbHe NOHATTS Heao0BPOCOBICHOI KOHKYPEHUil BnepLlle 3asHaqdaeTbCs B YKpaiHCbKOMY
3akoHogascTBi y cT. 1 3akoHy YkpaiHm «[1po 3axuct Big HegoBpPOCOBICHOI KOHKYPEHUii» Big
07.06.1996 poky. BignosigHo A0 3akoHy, HeAO0OpPOCOBICHOK KOHKYpeHUuieto € Oyab-aki aii y
KOHKYPEHUii, Wo cynepedartb npasunam, TOProBUM Ta iHLUMM YECHUM 3BUYasiM Y NignpUeEMHULBKIN
disnbHocTi [6]. Cxoxe Bu3HauyeHHs 3akpinneHo B cT. 32 K Ykpainu [7]. JaHnn 3akoH aBnseTbes
OCHOBHMM AOKYMEHTOM, B SIKOMY BW3HA4eHO MpPaBOBi 3acagu 3axMCTy CnoxuBadiB Ta cyb’ekTiB
rocnojapioBaHHa Big HegobpOCOBICHOI KOHKypeHuil. Kpim TOro, BIiAHOCMHM, NOB’A3aHi 3
NPUNMHEHHSAM HefoOPOCOBICHOI KOHKYPEHLUiT, TakoX pPeryniorTbes [0CnogapcbkumM KOLEKCOM
Ykpainu [7], UmsinbHum kogekcom YkpaiHu [8] 3akoHamu YkpaiHn «[1po 3axmMCT €KOHOMIYHOI
KOHKypeHUii» [9], «[po AHTMUMOHONONBbHMIA KOMITET YKpaiHu»[10], Ta iHWMMKM 3aKOHOAaBYMMM
akramu.

Y «komeHTapi Ao 3akoHy VYkpaiHnm «[lpo 3axuct Big HepobpOCOBICHOI KOHKYpPEHLii»
A. [epiHrep 3asHauyaB, WO UeW 3aKkOH nNpU3Ha4YeHUN  ANA BPErynioBaHHA BiAHOCUH Y
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NigNPUEMHUUBKIA AiSNBHOCTI, TOMY BIiH 3aCTOCOBYETbCS 3a YMOBW, LUO Aii, SIKi BUMHAOTHCS
BiAMOBIgalOTb ABOM KPUTEPISM : MaloTb Micue Yy MigNPUEMHULBKIA AiSMbHOCTI Ta BYMHEHI 3
KOHKYPEHTHUM Hamipom. ToBTO Ana 3acTocyBaHHA 3akOHy, B MepLUy 4yepry, BU3HA4YaeTbCa dakT
iCHYBaHHA KOHKYPEHTHUX BIAHOCWUH. TakoX, HaykoBelb 3asHadyae, Lo TepMiH «npasuna» y cr.1
O3Ha4yae He 3akoHOAaBui nNpasuna, a npasuna 4Yu 3BuYai, WO OTpUMann pPo3BUTOK B €KOHOMIL.
OpHak iCHyBaHHA Taknx BHYTPILUHbOrany3esmx npasun e He € abConMTHUM 40Ka3oM TOro, Lo
BperynboBaHi HAMK gii € 40BPOCOBICHOK KOHKYpEHLUieto, 60 B ranysi MOXyTb TPannsTUCA BUNaaKN
3M10BXUBAHHSA, AKi He MOXYTb OyTu BU3HaHi gobpocosicHnmn[11, c. 87].

Ak 3asHavaeTbCs B NiTepartypi, 3 METO BAOCKOHANEHHA YMHHOIMO MeXaHiamy 3axucTty Big
HefoBpoCcoBICHOI KOHKypeHuii, 18.12. 2008 poky pao 3akoHy VYkpaiHn «[lpo 3axuct Big
Heao0pOCOBICHOI KOHKYypeHUii»  Oyno BHECEHO 3MiHM Ta J[OMNOBHEHHS. Lli 3MiHM Haganm
MOXNUBICTb AHTUMOHOMOMBHOMY KOMITETY YKpaiHu i cyaam YiTKO BpaxoByBaTWu TEHAEHLT pO3BUTKY
rocnojapcbkoi  QiAANbHOCTI Ta HagaBatM edeKTUBHMA 3axuCT npaB Ta iHTepeciB cyb'ekTiB
rocnogapcCbkoi AissNbHOCTI. 3 PO3BUTKOM KOHKYPEHTHUX BiAHOCWH, 3aKOHOAAaBELb BigMOBUBCA Bif
OOMEXEHOro TNyMayeHHs NOHATTA Helo00pOCOBICHOI KOHKYPEHLUi, sike MicTunocsa y cT.1 3akoHy
YkpaiHn «[Mpo 3axucT Big Hea0OpPOCOBICHOI KOHKYPEHLii» 40 BHECEHHS 3MiH Ta 4OMOBHEHDL Big 18
rpyaHa 2008 poky. O3Haku NOHATTS HefoOpOCOBICHOI KOHKYPEHUIiT NpMBOAATLCA Y BiAMNOBIAHICTD
4O BU3HAYEHHSI «aKkTa HepoBpOCOBICHOI KOHKYpPEeHUii», Wwo mictutecs y ctarTi 10-bis Napusbkoi
KOHBEHL|iT NP0 OXOPOHY NpomMucnoBoi BrnacHocTi Big 20 6epe3Ha 1883 poky. YTOUHEHHS B 4acTuWHI
APYrin 03HaKk HefoBpPOCOBICHOI KOHKYPEHLUil, SIK A came «y KOHKYPEHUii» He nuwie Y3roaxye
MONMOXXEHHSI YaCTWMH MEpPLUOi Ta Apyroi Uiei ctaTtTi, ane W cnpusie NpaBUNbHOMY 3aCTOCYBaHHIO
HOPM MarepianbHOro npaea, Wo y rmasax 2—4 3akoHy YkpaiHu «[1po 3axucT Big Hea00pOoCoBiCHOI
KOHKYpeHUii». Tyt cnig BpaxoByBatu, ToW ¢akT, wWo He 0BOB'A3KOBMM € Te, Wob cyb'ekT
rocnojaproBaHHs, AKMA YMHUTL Helo0BpPOCOBICHY KOHKYpPeHUild Ta ocoba, npasa sKOI MOPYLLEHO,
34iMCHIOBaNN roCnoAapchKy AiSNbHICTL HA O4HOMY TOBapHOMY puHKY[11, ¢. 88-89].

B topuandHin nitepatypi BUCMOBMIOKTLCA PisHI NigX0AM WOAO BU3BHAYEHHSI MOHATTS
«Hea00pOCoBICHA KOHKYPEHLiS».

Tak, Ha aymky O.B. besyxa, HefoBGpoCcoBiCHa KOHKYPEHLSi BUHMKaE BHACNLOK HEMPaBOMIPHOMO
BUKOPUCTaAHHSA YYXKUX IHTENEKTyanbHUX NPOAYKTIB i3 KOMEPUIMHOW METOD, AINOBOI penyTauii, iHWmMx
AOCSArHeHb NiANPUEMCTB, TOBapIiB YA AiANBHOCTI KOHKYPEHTa, BBEAEHHA B OMaHy CroMuBadis LOAO
KOHKYPEHTIB Ta OTPUMaHHSA HENpaBOMIPHNX NepeBar y KOHKypeHUii[12, c. 35].

Y ceoin poboti H.O. CaHiaxmeTtoBa 3asHauae, WO HenobpocoBiCHA KOHKypeHuia — ue
NOPYLIEHHA npaBuil NOBEAIHKM, SKi CKnanucs, LWWPOKO 3acTOCOBYKOTLCA Y nignpuemyi Ta
BU3HAKOTBCA NigANPUEMUSMN SIKk ODOB’SI3KOBI  4iNMOBI HOpMK, L0 3aBac LUKOAWM BigHOCUMHaM
A0BpOCOBICHOT KOHKYpeHUii | ceoboamn y NianpUeMHULBKIN AianeHOCTI [13, c. 169].

B.C. KyniweHKO BMAINAE UMHHWKM, WO 3YMOBMIOTb MOWMPEHHA HefobpOoCOoBICHOI
KOHKYpeHUii. BiH BBaxae, wo BoOHa HabyBae MOLIMPEHHS 4epe3 Te, LWO: He BCi cyb’ektn
rocrnojaproBaHHs NnaHyoTb CBOE iICHYBAHHS NPOTArOM TPMBAroro yacy, a ToMy He NiKNyTbCa Npo
CTBOPEHHSI 4ecHOi penyTtadii i nicng BYMHEHHA HeAOoO0pPOCOBICHUX AIN NPUNUHAIOTE  CBOIO
LIANbHICTD; CNOXMBaYi He OTPUMYIOTb A0CTarHbOI iHhopmalii Npo ToBapu HagiTb MiCNS IXHbOI
KyniBni i BUKOPUCTAHHSA; HEAOCTAaTHICTb NPeACTaBNEHHA KOPUCHOT iIHhopmMaLii Npo XapakTepucTuky
TOBapiB Ha PUHKY, CNoXuBadi iHOAI He MarTb MOXMMBICTE A0BIAATUCL MNPO UHY | SKICTb,
3anponoHOBaHIi PisHUMK KOHKYpeHTamun [14, ¢.650-651].

Hespaxatoum Ha po3bikHOCTI AyMOK cepef AOCNIAHUKIB  LWOAO 3MICTY MOHATTS
Hea00pPOCOBICHOI KOHKYPEHLUil, BCE-Taku BOHU CXOAATBCA A0 €4UHOMO TBEPAXKEHHA Mpo Te, Lo
Hea00pOCOBICHA KOHKYPEHLIA € (hOPMOID BUMHEHHS HEMPABOMIPHUX 4l cyB'ekTiB rocnogaptoBaHHs
B MpPOLECi KOHKYPEHTHOrO 3MaraHHsi, BHacCnigoK SIKMX NOPYLUYIOTLCS npasa nignpuemuis Ta YecHi
3BUMYai B rocnogapchbkin 4isnbHOCTI.

Omxe, MOXHa 3pobuTM BMCHOBOK, LLO MOHATTA Hefo0BpOCOBICHOI KOHKYPEHLUii 3’ABMnoca B
YKpaiHi B pesynbTaTti pO3BUTKY PUHKOBOI €KOHOMIKW. [MiArpyHTTAM Hea00pOCOBICHOI KOHKYPEHLUT €
HeYeCHe, HenpaBoOMIpHE BeAEHHSA MiANPUEMHULBLKOI AIANbHOCTI, CTBOPEHHA nepewkog cyb’ekTy
rocnogaproBaHHA B NpoLECi KOHKYPEHLUIT Ta 4OCArHEHHS HENPaBOMIPHUX NepeBsar.
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OCOBJIMBOCTI BUKOPUCTAHHA AOMIHICTPATUBHOIO
OOrOBOPY B COEPI NIANPUEMHULILKOI QIANBHOCTI

dopmMyBaHHS CUCTEMW akTiB  aAMIHICTPaTtMBHO-40rOBIPHOIO  peryrnoBaHHa B cdepi
NiANPUEMHULBKOI AIANBHOCTI € OAHIE i3 NaHOK CUCTEMW akTiB ajMiHICTpaTUBHO-NPaBOBOro
perynoBaHHAa B LiNOMy i BKNIOYae HOpPMaTUBHI NpaBoOBi akTW, AOroBOPU HOPMAarmBHOrO 3MICTY i
cyaosi aktu. MNpu ubomy cneyudika NpasoBOi OCHOBU agMiHICTPaTUBHO-A0rOBIPHOIO perynioBaHHS
nonsirae B TOMy, LIO caM aaMIHICTPaTMBHUW AOroBip BUCTYNAae OAHWMM 3 ii enemMeHTiB i CYTTEBO
BNNUBAE Ha pernameHTauito nignpueMHMULBKOT AiSNbHOCTI 3acobammn agMiHiCTpaTUBHOrO npasa.
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