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CenisaHoBa C.

CTYAEeHTKa pnanyHoro pakynbTeTy
3axiAHOYKpaiHCbKOro HauioHa/lbHOro yHIiBepCcuTeTy
HaykoBuii KepIiBHUK: O.€.H., npodyecop Kadeapwu
MDKHapOAHOro nNpasa Ta MirpayinHoinonitmkn 3YHY
dniccak K.A.

NMPAKTUKA PE©OPMYBAHHA MPABOBOT CUCTEMU HA MPUKIALI
OEAEPATUBHOT PECAYBJ/TIKA HIMEUUNHA

Bxxe uyummano CToniTb CBIT >XMBe B YMOBax Aep>XaBHO-MpPaBoBOIl
perynoBaHHA: I0aN € rpomMagaHamMn NeBHOI AepXKaBun, MNigKOPSTLCA Oiodil
BMagj, NoromkyrTb CBOI Ail i3 NpaBaMy Ta 060B’A3KaMu, O 3aKpiryieHi B
OCHOBHOMY 3akoHi. Cam >e nepexif Big [OMPaBOBOro Ta A04ep>XKaBHOrMo
CTaHy [0 [Aep)aBy Ta npasa B IX Cy4yaCHOMY PO3yMiHHI 3HaMeHyBaB CO00K0
ICTOTHI 3MiHM B YCih CUCTEMI COLjia/IbHOro »XUTTA /tofgen. YBeCb UeN vac
opyugnyHa Hayka 3Haxoguiacb B MOCTIMHOMY MOLUYKY BUpPILLEHHA Mpobnem
OYyHKLIOHYBaHHS, B3aEMO3B’A3KY | B3aEMO3YMOBJ/IEHOCTI MpaBOBUX CUCTEM B
[ep>kaBHO opraHizoBaHMX coLiymax i 1X CTPYKTYPHUX efieMeHTax.

be3aymoBHO, WO | cuctema npasa B Cy4YaCHOMY CBiTI 3as3Hae
KapgnHasibHUX 3MiH. Barato B 4omy 1i  mMofdepHizauia 6e3nocepefHbO
rnoB’sisaHa 3 HOBMMW pechopmamm B NpaBoBi cdepi, ski NPOBOAATLCA B
OinbwocTi KpaiH €C Ta (akTMyHO 3HaMeHylTb CcO60K HOBUA eTan Yy
PO3BUTKY Cy4yacCHOro npasa, CrpusaoYM Mpy LpbOMY MOSBI HOBUX TEHAEHLN
3rigHO BMMOT Yacy.

CtaHOM Ha CbOrofeHHs, cy4dacHa npasoBa cuctema PeaeparTtuBHOI
Pecny6nikn HimeyunHa (gani - ®PH) € rapMoHiiHUM noegHaHHSM npasBa Ta
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AepXXaBW, OCKINbKM MICTUTb [0CTaTHbO PO3BUHEHE 3aKOHOA4ABCTBO 3
OopraHisauiMHO MNPaBOBOK IEPAPXIYHOK CTPYKTYPOID, B AKY BXOAATb OpraHu,
WO npodhecinHO peanisyloTb Ta BTIAKOKTE NpaBO Yy XUTTA i cnyxboBui i3
HeoOXiAHNMKN 3HAHHSAMW Ta AOCBIAOM B ranysi opucnpyaeHuii.

3a crnosamu A.XKaniHCbKOro, OCHOBHUMMW efleMeHTaMM NPaBOBOi CUCTEMU
OPH BXe TpaguuinHO cCcnig BBaXaTW. nMpaBoO, Kagposi CKNagosi
IHppaCTpPyKTypU npasa; NpPaBOCBIAOMICTb CYCMifibCTBa Ta CYLOBY MPaKTUKY
[2, ¢.20].

Ha gymKky psagy ByYeHux, npasoBa cuctema ®PH moxe posrnagaTtuch sk B
crtatuyi (konyn 6epyTbCa A0 yBaru il OKpeMi enemMeHTH i 38’a3KN MK HUMU, Taki
AK ranysi npa.a, PO3BUHEHI B [JaHin CUCTEMI, AXepena npasa, YCTpIn
AepxaBu Ta rinkn nybnivyHoi Bnagw), Tak i B gMHaMiui (9K npaBO BUHUKAE,
3MIHIOETBCSA, YO,0CKOHAMKETLCA, PedOPMYETLCA, OpraHn Bnaan HabyBarOTb
IHLLIOT KOMNETEHLUiT, 3MIHIOETbCA X BIAMNOBIAANBHICTL Ta 3aBaaHHA) [3]. B
AKOCTI OAHIET i3 xapakTepHux puc npasoBoi cuctemn OPH cnig BnokpemuTin
peTenbHUM nigxig, Sknn 6asyeTbCs Ha BUCOKIA HOPUAWNYHIN TEXHIL pO3poBKN
Ta 3MiH B 3aKOHOA4ABCTBI, WO OXOMJIOKTb HaWPI3HOMAHITHIWI cdepun
couianbHOro XUTTS.

MpaeoBi pecdopmn OPH, 3pebinbworo, perynowTbca Ha 6asi gBOX
ICHYHOUNX PIBHIB Briagun: dpegepanbHoOMy Ta perioHansHoMy. [aHi 3MiHU TakoX
NPOBOAATLCA Yepes3 HagHauioHanbHi hopmn 00’egHaHHA aepXaB, Hanpuknag
yepes €C, a TakoX 3a JOMOMOrow pilleHb €BPOMNENCBHKOro cyay 3 npas
noanHn, MiKHapOgHOro KpuMiHanbHOro cygy Ta akTiB, npunHatux OOH.
OpHak, BCi pecopmu, Ha Oyab-AKOMY PpiBHI Brnagn BU3HAYaKTbCA
3BaXKYBaAHHAM  Hacnigkie BiJ NPOBEAEHHA KOHKPETHUX Aih  camMor
depepauicto, ii cyb’ektamu, myHiumnanitetamu. To6To, dinocodia npasoBoi
AYMKU L€l gepXaBn MNOCTIMHO KONMMBAETLCA MK HEOOXiAHICTIO YITKOro Ta
3Narog)XeHoro  AepXXaBHOro  perynoBaHHA, BaXNUBICTHO  MNigTPUMaHHSA
PUHKOBUX MEXaHi3MiB Ta IHAMBIAYaNbHOK NIATPUMKOK CBOIX MPOMaAsH, uni
npa.a i cBoboan 6esnocepesHbO 3adinarTbCA.

3rigHO 3 yCiMa NpOBEAEHUMWN OMUTYBaHHAMUW, B AaHUN 4Yac HaCENeHHS
HiMeuuynHn XxBUNKOKOTb Kibka nMuUTaHb, $Ski  6e3ymMoBHO noOTPebyoTb
NPOBEAEHHA MONITUYHUX Ta npaBoBUX pedopM. O HUX MOXHa BIAHECTW:
npobnemy OpRKEHUIB;, PO3MIp OPEHAHOI nnaTh Ha XWUTNO Ta couianbHe
NeHCinHe 3abe3neyYeHHs.

3 orngagy Ha aktyanbHi npobrnemu B ranysi KOHCTUTYUIMHOrO npasa Ha
NOPSAOK AEHHUM BUHOCUTLCA MNUTAHHA MNP0 Te, YM Crig npogoBXyBaTu
3aCTOCOBYBATU KOHCTUTYLIINHE MNONOXEHHSA CT.16 OCHOBHOMO 3aKOHY, Y AKOMY
3a3Ha4veHo, LLO HIXTO HE MOXe OyTn no3baBneHnin HiMeLbKoro rpoMaasaHCTBa,
aj)ke Noro BTpaTta MOXe MaTu MiCLe BUKIIOYHO Ha niacTaBsi 3akoHy. OCKiNbKn
ICHYE pad AYMOK, MNO3NUIA SAKUX TPYHTYETbCA Ha AOUINbHOCTI 3HATTA
rPOMagaHCTBA Yy pasi, AKWO rpomMagsHuH HiMeddnHn, [nsa npuknagy,
BUDKAKAE 3a KOPAOH Ta NpUAMaE TaMm ydacCTb B TEPOPUCTUYHUX akTax. Croaun
X HanexuTb notpeba B 0OroBopeHHi Ta pedopmMyBaHHi NPaBOBUX MEXaHi3MiB
HagaHHsS npuUTynKy ocobam, ski nepecnigyroTbCs 3a NOAITUYHUMN MOTUBaMMU.
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Ak 3asHavae cypaa degepanbHOro cygy no Tpynosux cnopax HimeudmHu
K.ApmbrocTep, agMiHicTpaTnBHe NpaBo SK ranysb nyoOnivyHoOro npaea TakoX He
Moxe oBinTuch 6e3 3miH. 3oKkpema, BOHO noTpebye 3axofiB no dpacunitauii
Ta NPUCKOPEHHIO MPOLECIB B pamMKax aAMiHICTPaTUBHOrO CyA0UNHCTBA, TaKnx
AK: npoueaypa 3 HagaHHA MpUTYRKy Ta npoueaypa y3roAXXeHHs B cdepi
OyaisHuuTea [1].

Bigkputimn  3anuwiaroTbCa  AWCKYCIi 3 MPUBOAY CTBOPEHHA T.3.
«ImmirpadinHoro 3akoHy». Crnpasa B TOMy, WO B Hawi AHi PPH gk Hikonu
notpebye npauesgatHux nogen. Tomy gna nigtpumkn pisHg BBIT noTpibHO
3anyyeHHa He wmeHwe 250 000 iHO3eMHUX npauiBHUKIB Ha pik. BTim,
OCHOBHOI) METOH CTBOPEHHSA BULLE3ragaHoro «lMmirpauinHoro 3akoHy» € He
CNPUAHHSA IMMirpauii nogen, Wo He MakTb Hamipy npauioBatn, a B
OpPMYyBaHHI cCuUCTEMU AN Hanmy Ha poboTy Bxe fobpe HaByeHux Ta
KBanigikoBaHUX NPeACTaBHUKIB IHO3EMHUX A ep>KaB.

Pasom 3 TuM, 0O OCHOBHUX Cy4YaCHUX pedpopm B ranysi UMBifibHOro npasa
cnig BigHECTN 3aKOHOMPOeKT «[1pOo 3pas3KoBUM KONMEKTUBHUW MNO30B» (HiM.
Musterfeststellungsklage) [4], 9knn 3paTeH 3MILHWUTK MO3WUUiT yYacHUKIB B
cyai. TpvunHOKO UBbOro cTano BWU3HAHHA HecnpaseaIMBUM 3i CTOPOHMU
3aXUCHUKIB MpaB CnoXxmBadiB Te, LIO MOKynui, aki npuadann ToBapu 3
aedektoMm, Hanpuknag, B CLUA MOXyTb 3axKagaTi KOMMEHCaUito, B TOM Yac sK
y ®PH nepea KOXHUM rpoMagaHUHOM MOCTae gurema, Y rotToBuUn BiH HECTU
BCi pU3MKK, LLUO MOB’A3aHi 3 nojgaderd no3oBy, 4u Hi. Bigtenep Oyab-sKun
cnoXuveay Mae 3Mory npuegHaTucb A0 KONMEKTUBHOIO MO30BY Ta TUM CamMunM
MiHIMi3yBaTW BNacHi pU3nKu.

He crana BukniodeHHam notpeba y smiHax B ranysi TPy40BOro npasa, B
AKIN 30BCIM HELLOAABHO 3aKoHOgaBeUb 3 MeTOK 3anobiraHHs pPO3BUTKY
TeHAeHUi, 3rigHO AKOi npodoCcninkyM BTpadalTb CBOK BaXNMBICTb, a
HaTOMICTb 3pOCTa€e MONyNAPHICTE BUPODHMUNX pag, pedopmyBaB 3akoH
«lMpo konektusHUn gorosip» (TVG), BHICLUM B HbOro HOBUK §4a, HasBaHWN
«EAVHMM NpaBuIIoM NPo TapudoHe perynoBaHHay (HiM. Tarifeinheitsgesetz).
3rigHO 3 YMHHMMK HOBOBBEAEHHSMM TiNbKM YNEHW HaWBNMBOBILLOI
npodocninkn Ha NigNPUEMCTBI MOXYTb BU3Ha4aTW, dKa yroga npo Tapudwu
Oyae 3acTocoByBaTUCh Ha NiANPUEMCTBI. TUM CaMUM CKaCOBYETLCSH CUTYyaLis,
NpKn SKIN B KOMMaHIisX iCHye 6e3niy pisHUX yrog npo Tapudu 3 HEO4HaKOBUM
NpaBOBUM PEryrtOBaHHAM.

3 nornagy 3MmiH y TpyaoBOMy 3akoHopascTBi ®PH TakoX A[ouinbHO
npuragatn 2015 p., 3a nepiog sKoro Bigbynuca dyHAaMeHTanbHi 3MiHW.
3okpema, y cdepi npaBoBOro perynoBaHHA 3akoHy «[1po MiHiManbHUN
po3mip 3apobiTHoi nnatu» (MiLoG) [5], 3rigHO 3 AKMM KOXEH MpauiBHUK Ha
TepuTopii depepanbHux semerns HimeudmHn 3 01.01.2015. 3500yB npaso Ha
MiHiMarnbHy 3apobiTHY nnaTty B posmipi 8,50 EUR/rog,. BTim, Yepes KOXHI ABa
poKn HasHauveHa Komicia 3000B’A3yeTbCA NpUAMATU  PiLLEHHA  npo
KOpUryBaHHs PiBHA AaHUX BUMNarT.

3 nosudii sumor €C Big 01.05.2018. BcTynuB B Ait0 [eHepanbHUin
pernameHT €C «[l1po 3axMCT nepcoHanbHUX gaHux», TUM CaMUM HajasLuu
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3axucT npauisHMkam. Ha nigctasi 3akoHogascTea €C npaBo Ha 3akoHO4aBye
PErynioBaHHA LaHUX acCrnekTiB Ha HauioHanbHOMY piBHI Byno 0oBMexeHo,
OCKiNbKN BULLE3a3HaAYeHUn pernamMeHT Ha TepuTopii aepxas-yneHis €C
3acTocoByeTbCs OesnocepegHbO, a WOro HOPMW € OCTaTOYHMMKU  Ta
000B’A3KOBUMN.,

Moxemo Takox 3ragatn 3miHM B LimeinbHoMy Kogekci ®PH B 4acTuHi
TOrO, SKOK MIpOK MNOBUHHA OyTn OBMeXeHa MOXNUBICTb BUKOPUCTAHHA
«TUMYacoBUX NpauiBHUKIB» (HiM. Leiherarbeitnehmer). LLle ctaHom Ha 2019 p.
TpMBaniCTb TUMYaCoOBOro Hammy npauiBHukiB Byna obmexeHa 18 micausmu.
Xoya npu UpOMy He Oyno BUKMAOYEHb LLUOAO MOXIMBOI 3MIHW 9K caMoi
AediHilii, Tak | BBEAEHHS HOBUX HOPM B PErynOBaHHA KOHTPAKTHOI poboTn B
Himeubkomy  umBinbHOMy  kogekci (BGB). 3okpema, npodcninkm
BUCNOBIOKTL BENUKE HE3aAO0BOMEHHS TUM, O poboTodaBLi 3anpoLUyTb
NpauiBHMKIB 3a HaWMOM BUWKOHYBatu Ty poboTty, aky mornn © pobutun i
NOCTiMHI  NpauiBHukK. [lpobrnema peanisadii 3akOHy, a He nUTaHHA
3aKOHOAaB4YOoro pedopMyBaHHSA, Mae 3B’S30K 3 TPYAO0BUM BIKOM rpoMagsaH 40
BUXOAY Ha MeHCito, ockinbkn §10 «3aranbHOro 3akoHy Mpo piBHE CTaBMEHHA»
(AGG) Bun3sHauvae 3abOpPOHY AUCKpUMIHALT 3a BIKOM npauiBHUKa. Tomy iHOAI
AOCUTb CMNIPHOK BWAAETLCA BIAMNOBIAb HA MUTAHHA, $SK LUAPOKO Chijg
TPaKkTyBaTu L0 HOPMY i HACKIfTbKM MOXHa Ta noTpiOHO npurmaTn Ha poboTy
npauiBHUKIB NOXUMOro BIKy.

B npoueci pedopmu B ranysi KpumiHanbHOro npasa 3asHaB
dyHAameHTanbHUX 3MiH i KpumiHaneHo-npouecyanbHun kogekc (StPO). [o
Takmx 3MiH MOXHa BigHECTU. A03BiN Ha o0’egHaHHA MO30BY MOTEPMINOro i
obBMHyBaya, WO nNigTPUMYE noTepninoro B chnpasi  nybniyHOro
oOBMHYBa4YeHHS; B KOHTEKCTI pecdhopmun § 81e StPO B pamkax KpuMiHanbHOro
CYAOYMHCTBA PO3LUMPEHO NpaBa perynoBaHHA nposeaeHHs [HK-aHanisy Ha
NigCTaBi TaKMX 30BHILLHIX O3HAK, SIK BONNOCCH, O4i, KOSIp LUKIpK Ta BiK TOLLO.

BpewrTi-pewT, BUXOAAYM 3 BULLUEHABEAEHOI MNPaKTUKN pedopMyBaHHSA
npasoBoi cuctemmn OPH mMn  ycBigOMMEMO, WO 3akoHW 3000B’A3aHi
BignoBigaTh HaranbHUM notpebam nroacTea. MNpu LubOMy 3MiHK B nigxogax 4o
3aKOHOAABYOI AiSANbHOCTI, WO BXNBAKTLCA B pamMKkax pedopMyBaHHA TUX YA
HLUMX 3aKOHIB, MOBMHHI 3aBXaW BpaxoByBaTW HEOOXIAHICTb HagaHHSA
nepexigHoro nepioay Ans agantauii abo CTBOPEHHA NEBHMX YMOB, 3a 4ac
AKUX rPOMaAAHN 3P03YMi0Tb pedopMOBaHUI 3aKOH | CTaHYTb enemMeHTapHO
NoMy [0BIPATN.
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Coxaubka A.

cmy0eHmKa ropudUYHO20 hakyibmemy

3axiOHOyKpaiHCbKO20 HayioOHarIbHO20 yHigepcumemy

Haykosul kepigHUK: K.10.H., Ooy., Ookmop npasa YBY, 3asidysay
kaghedpu meopii ma icmopii Oepxxasu i npasa 3YHY,
3acnyxeHud ropucm YkpaiHu Kpas4yk M. B.

) B3AEMO3B’SI30K IEPXKABU | LEPKBM,
IX FOPUOWYHE 3AKPINNEHHA HA MPUKNALI YKPAIHM

NMocTtaHoBKa npobnemu. MNTaHHA B3aEMOBIAHOCUH gepXaBu | Liepkeu B
YKpaiHi, € OgHIE0 i3 BaxknmBMx Npobnem pucnpyaeHUii, agxe Big aHanisy u
OLiHKM Ta NOKpaLLaHHSA TX CTOCYHKIB, Y BENUKIN Mipi, 3aneXXntb epeKkTUBHICTb
HauioHanbHOro CycnifibHOro PO3BUTKY.

Mepw 3a BCe NOTPIOHO 3PO3YyMITU NPOLEC BUHUKHEHHS NpaBa Ta penirii,
WO 4ABNAETbCA  MNPOAYKTOM  €BONKUil  CyCniNbHOrO  nporpecy, ki
BigoOpaxkaloTb CneuumdivHi  y4eHHs | JOKTPUHM neBHUX enox. BoHu
BiAMEXOBYIOTbCA 3a npeamMeToMm i 3acobamu BigOOPadKeHHs, MNO-PisHOMY
3'ACOBYIOTb OKpeEMi acnekTu coujianbHoro ByTTd. Peniria BUHMKaeE Ak BiabutTa
y aHTaCcTUYHIN, IN30PHIA opMi HaATO HU3bKOrO PIBHA EKOHOMIYHOro
PO3BUTKY, NMaHyBaHHA Hag NOAbMW CUn NpuUpoAaun. [paBo BUMHWUKAE 3HAYHO
NisHiLLe 3 NoAinomMm CycnifibCTBa Ha Kracu, NosiBOK NPMBATHOI BNACHOCTI Ta
AepXXaBW i Bigg3epKantoe iCHyBaHHS HEPIBHOCTI Y Bi4AHOCUHAX MiXK NaHyHu4oH
MEHLLICTIO Ta nignernow BGinbLwicTio, NpurHobrneHe cTaHoBULLE MpaLiBHUKIB.
Takunin nigxig 6ys cdopmoBaHui y pagaHcbkuin nepiod. OaHaK Ak 3a3HauuB
M. KpaBuyk “HaykoBeub, BBaxawun cebe HOCIEM BWCOKOLYXOBHOMO
cBiTornagy abo npocTo CUMMMNATUKOM XPUCTUAHCBKUX LIHHOCTEN, NMOKINKaHWN
AOCNIAXYyBaTWU Ta BigKpPUBATU Yy MNPUPOAI | B XXUTTI 3aKOHOMIPHOCTI Bboxoro
TBOPIHHSA, | TOAI NpaBoBi HOpMK ByayTb HE CTBOPEHHI, a BigkpuTi” [7, €.51].

Ha paywmky GaraTbOX BYEHUX XPUCTUSHCbKa Mopanb iCTOpUYHO Oyna
chopmyBanaca ocobnuea, i3 NnpUTaMaHHUMK TifbKW T pUCaMn BiTUM3HSAHA
npasoBa KkynbTypa [9, c. 506]. Tomy M. KpaB4uyk nigkpecnums, WO “BYeHi
AIAWNM  PO3YMIHHA TOro, LWO MOACTBO MOXE BpPATYBaTU nNule  LWNSX
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