NOCTYNOBO 3MOrnu 3400yTH PIiBHICTb 3 YonoOBikamu, BUOOPONKN NpaBo ronocy,
NpaBo Ha OCBITY, BinbHWI BUBIp npodecii Towo. NMpouec 3piBHAHHA YOMOBIKIB
| XKiIHOK y npaBax ByB Henerkum i NponLos BaraTo pisHUX BUNPOOyBaHb. Tomy
3apas 4nga Hac € AyXe BaXnuBUM A0TPUMYBaTUCL LIET reHAepHOI PiIBHOCTI,
yAOCKOHanNBaTh Ui NpUHUMNN agxe 3apas uda npobnema we He € NOBHICTHO
BUpilweHa. [emokpaTndHe CycnifnbCTBO MNOBWHHO HagasaTu i 4oriosikam, i
XIHKam piBHI MOXITMBOCTI ANA yyacTi B YCiX cdpepax XUTTHA, OCKINbKU npasa
XIHOK € HeBi4'EMHOK 4acTUHOK npaB nwoauHu. B YkpaiHi po3BUTOK
reHAEepPHOro 3aKOHOA4ABCTBA 34IMCHIOETHCA LUBUAKAMK Temnamu, Ta WOoro
npakTuyHa peanisadis 3anuwaeTbCa HeAOCKOHasnow, WO CTaBuUTb nepep,
Hamu 3aBAaHHsA 3abes3neunTyn peanisauito LMX HOPM Y XXKUTTI.
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Auyx T.

cmy0eHmKa ropuOUYHO20 haKyibmemy

3axiOHOyKpaiHCbKO20 HayioOHarIbHO20 yHigepcumemy

Haykosull kepigHUK: K.10.H., Ooy., Ookmop rpasa YBY, 3aeidysay
KkagheOpu meopii ma icmopii depxasu i npasa 3YHY,
3acnyxeHud ropucm KpaiHu

Kpas4yyk M. B.

NMPUHUUIN «BEPXOBEHCTBA NMPABA»
TA UOIro BNnvB HA OEP>XKABOTBOPEHHSA B YKPAIHI
MocTtaHoBKa npodnemu. MNpuHUMNKM nNpaBa — «LUe NPOBIAHI 3acagw, igei
npa.a, siKi B KOHKPETHOMY BUMNSAAI XapaKkTepusyrTb NOro 3MICT, BU3Ha4Yal0Tb
CNPAMOBAHICTb  MPaBOBOrO  PerynoBaHHA», cepej  AKUX  NPUHLUN
«BEPXOBEHCTBO NpaBay» € 3 HaMBaXKNUBILLKX NpyY Po30ya0Bi Ta CTAHOBMEHHI
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npaBoBOi Agepxasu. MoxHa cTBepAXyBaTu Mpo oyHAAMEHTanbHUW BMUB
NPUHLUMNY «BEPXOBEHCTBA MNpaBay» MNpU AEPXaBOTBOPEHHA B YKpaiHi, came
TOMYy aHani3 oCTaHHbOroO Ma€ Benuke 3HaAYeHHs npu  nNpPakTUYHOMY
3aCTOCyBaHHI NpaBOBMX HOPM Ta PO3BUTKY TEOpIT npasa.

PiBeHb po3pobku TemMu. BUCBITNEHHS BKa3aHOro MPUHUMMY 3HaWLLUMO
CBOE oOrpautoBaHHA y HayKoBMX po3pobkax Takmx BueHux: XK. [1senko,
€. €erpacoea, B. XKypascbkun, O. 3anuyk, 0. 3anik, A. Konogin,
M. Koswobpa, M. Kpasuyk, . MypawwuH,M. Lgik, KO. ObopoTtos, H. OHiweHkKo,
M. NorpebHsik, . PabiHoeny, B. CenisaHoB, O. CkakyH, C. llleBuyk Ta iH.
OpHak npakTtuka nokasye, WO MpuUHUMN «BEPXOBEHCTBa Mpasa» LWe
nepebyBae Ha CTajii CBOro yTBEPAKEHHSA SK Yy MnaHi npaBopeanisauii, TakK i
LWOAO CBOrO 3aKPINMEHHA B Cy4YacHOMY 3aKOHOAAaBCTBI, TOMYy MoTpelbye
noAanbLUMX HayKOBUX PO3POOOK.

MeTor0 HayKOBOI PO3BIOKU € [OCNIAKEHHA | BUCBITNEHHA CYTHOCTI Ta
KNKOYOBKX OCOBNMBOCTEN NPUHLNMY «BEPXOBEHCTBA MpaBa» M OKPECreHHSd
NOro BAMUBY Ha AEPKaBOTBOPEHHSA YKpaiHu.

3aBOaHHA [OCNIMKeHHA 3'aCyBaTW CYTHICTb, OCHOBHI PUCK MPUHUMMNY
«BEpPXOBEHCTBA NpaBa» Ta WMOro BNAMB Ha AEpPXaBOTBOPEHHA YKpaiHW Ha
OCHOBI OCTaHHiX PO3pOOOK BUEHUX.

Buknaa ocHoBHOro martepiany. Nepl 3a Bce HeobXigHO 3’AcyBaTu, Hag,
YUM NPaBO NaHye i 34INCHIOE CBOE BepxoBeHCTBO. lNpunHumn «BepxoBeHcTBa
npaBa» 3akpinneHo B 4.1 CT.8 KoHCTUTYUIi YKpaiHW, OCKIfIbKM BiH € OAHUM 3
NPOBIAHUX 3acaf KOHCTUTYLINHOIMO nagy Oyab-sKoi Cy4acHO! 4EMOKPaTUYHOL,
couianbHoi, NpaBoBOi Aepxasu [1].

OTXe, CTBOPEHHA 4eMOKpaTUYHOI, NpaBOBOi gepxaBu 6e3 BpaxyBaHHS |
peanisauii NpuHUUNY «BepXOBEHCTBa Npasa» dyae He NOBHOLHHUM,

CyTHICTb MpUHUUNY «BEPXOBEHCTBA MNpaBay, Mondarae B HACTYMHOMY: Y
3abesneyeHi nNpaB Ta OCHOBOMONOXHWX CBOOOA NHOAMHW, Yy peanisadji
Npes3yMnujii HEBUHYBATOCTI; Y 3anpoBafXeHHi PUANYHOI PIBHOCTI YCiX OCI6
He3anexHo Bi4 couianbHOro, MaMHOBOro CTaTycy, penirinHnx ynogobaHb vy
peanbHOMY XWUTTI TOLLO; Y rapaHTOBaHOMY CyJOBOMY MexaHi3Mi peanisadjii Ta
3axucTy npas noanHu [4].

OpHiero 3 OCHOBHMX NpobremM 3anpoBafXeHHA B YKpaiHi npuHumMny
«BEpPXOBEHCTBA nNpaBa» € WOro HefoCTaTHA pernameHTaudis B HOPMaTUBHO-
NpaBOBUX aKkTax Ta KOHKpeTu3auia B cneuiarnbHOMY YMHHOMY 3aKOHO4aBCTBI.

34e6inbLoro B HOpMaTUBHO-MPABOBKX akTax came nae nocunaHHs He Ha
NPUHUMN «BEepxOBEeHCTBa npasa», a Ha npuvHUMn 3akoHHocT. Le
MNOACHIOETBCA HaMaraHHAM BITYUSHAHUX BYEHUX MUCHAUTU pagsHCbKUMU
cTepeotTunamn i BadkaHHAM 3BECTU MNPUHLUMN «BEPXOBEHCTBa npasa» A0
APUHLUMNY 3aKOHHOCTI, WO € HEMPUNYCTUMUM, aaXXe Hi B AKOMY pasi He MOXHa
OTOTOXXHIOBATU MNPUHLMN 3aKOHHOCTI Ta MPUHUMN «BEPXOBEHCTBA Mpasay,
TOMY LLO HEe 3aBXau HOpMW, YMOBUW, BUMOIM 3aKOHY BigNOBI4al0Tb NPaBOBUM
HOpMaMm, OCKifibKWM  BenuMka  KifnbKICTb  HOPMaTUBHO-NPaBOBUX  aKTiB
npucTocoBaHa A0 noTped Bragu, a He rpoOMagsHCbKOro CyCninbCcTea, Lo 1
NPU3BOAUTb 40 MNOPYLLUEHHA OCHOBHUX MpaBs i cBOOOA NIOAWHM | rpOMagaHUHA.
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IcHye ©eaniv nigxoaiB A0 BU3HAYEHHS MOHATTA «BEPXOBEHCTBO MpaBay.
Lle nos’sisaHe 3 TuM, IO BOHO € BaraTtorpaHHMM 3a CBOEK CYTHICTIO Ta
3MICTOM. 3a Cy4acHUX yMOB PO3BUTKY AeEpXKaBu i npaBa MOXIMBUIA KOHCEHCYC
loao 0OOB’A3KOBUX €NEMEHTIB NOHATTA MPUHUMNY «BEPXOBEHCTBA npasay,
30KpEMA TaKuX, AK. 3aKOHHICTb, NpaBoOBa BU3HAYEHICTb, 3ab0opoHa cBaBinng,
AOCTYN 4O NPaBOCYAAs Nepesj HesaneXxHum Ta HeynepemXeHUMm CyaoM,
noeara Ta AOTPUMAHHA Npas NAWHWN, HEAUCKPUMIHALIA Ta PIBHICTb nepes
3akoHOM[8].

Tomy, Ha gymky M. KpaBuyka, nonpu 3Ha4nMmIiCTb BCIX NPUHLUUMIB NpaBsa,
AIKi CTAaHOBMNATb CTPWXKEHb MPaBOBOI MaTepii, 6a30BMM, OCHOBHUM i3 HUX €
NPUHUMN  «BEPXOBEHCTBO MpaBay. 3a TBEPOAKEHHAM BYEHUX CBITY
«BEPXOBEHCTBO Npasa» BKMAOYAE hopmarnbHy 3aKOHHICTb, AEMOKpaTiio Ta
iHAWBIAYanbHI Npasa [6, ¢.100-101].

Baxxnneo, WO nNpuHUMN «BEPXOBEHCTBA Mpasa» Chig Cnpunumatun, §K
iHTerpanbHUn.  Tak, 3axigHa puanuyHa [AOKTpUHA ChpuruMae npuHLMN
«BepxoBeHCTBa npasa» Ak cydacHuin 3akoH MNpupoan (Lex Naturalis).

Came TakMim (iHTerpanbHWUK) nigxig A0 TAyMa4yeHHs  MpuHUMNY
«BEpXOBEHCTBa npasa» AeMOHCTpYe N KoHcTuTyuinHui Cyg YkpaiHu. Y noro
IHTepnpeTauii npuHUUNY «BEPXOBEHCTBa npaBa» CrpaBeAfIUBICTb MOCTae
BU3HaYanbHUM MNOHATTAM «BEPXOBEHCTBA Npasay.

BogHouyac HeoOOXigHO poO3yMiTW, WO KaTeropis crnpaBeaMBOCTI €
abcTpakTHOO | cyB’ekTuBHOW. OTXKe, NPUHUMN «BEPXOBEHCTBa MpaBay
HeoOXigHO, NepLl 3a BCe, NOB'A3YBaATU 3 HEBIL EMHUMWN Ta HEBIAYY>KYBaHUMMN
npasamn nOAUHWU, A& QakTUYHO W peanisyeTbCs BuULle3ragaHa iges
cnpaBegnMBOCTI. Taknm YMHOM, BiNbLUICTb HAYKOBLB BBaXal0Tb, LLIO OCHOBHE
NPU3HAYEHHA MPUHUUMNY «BEPXOBEHCTBA npaBa» nonsdrae y 3abesneyeHHi
ceoboamn i Npae MOAUHU. Y 3axigHin NpaBoBiKM Teopii | NpakTuui NPUHUMN
«BEPXOBEHCTBA MpaBa» TPaguUUIMHO OTOTOXHIOETBCA MEPEBaKHO 3
BEPXOBEHCTBOM (pyHAaMeHTarnbHUX Npas NoanHU [3].

MpunHatTa OOH [eknapauii Npo BEPXOBEHCTBO npaBa — MO3UTUBHUM
MOMEHT Yy BUpiWeHHi rnobanbHnX npobnem woao Woro peanisadii Ta
AOTPUMaHHA SK Ha MDKHapPOAHOMY, TaK i Ha HauioHanbHOMY PiBHI. Agxe
3aKOHO4aBCTBO, cUCTeMa Bnaau Byab-sKoi gepXasu, B TOMY YACHi N YKpaiHw,
NOBWHHA BIA4NOBIgATU MIXKHAPOAHUM KPUTEPIAM Ta CTaHdapTaMm, AKi ICHYTb Y
CBITOBIN CninbHOTI. [na 3abesneyeHHs «BEpPXOBEHCTBa MpaBa» B [AepKaBi
cnovaTky HeobxigHO po3pobuTn MexaHisaM ajanTauii 3akoHogaBCTBa A0
Cy4aCHOro rpoMafsiHCbKOro CycCrifnbCTBa, AOKOPIHHO 3MIHUTU MNPUHLMNK
nobyaoBn TPbOX TiNMOK Bragn, nposectn pedopmu, dki 6 mMann He
dgopmManbHUK, a akTUYHUA 3MICT, peanisauid dkMX MOXMIMBa Ta He €
NPOCTO abCTpaKkUEtD.

| We, NnpuHUMN «BEpPXOBEHCTBA NpaBa» Mae HOpMaTUBHE 3aKpinfeHHA He
TiNbKM Ha HauioHanbHOMY, a N E€BPOMNENUCBbKOMY PIiBHI, aj)Xe €BPOMNENCHK
opraHisauii BUu3Hanu npuHUMN BEPXOBEHCTBa npasa 3acagHUYnM §K Y CBOIX
NpaBOBUX CUCTEMAxX, TaK i NPaBOBUX CUCTEMaX [AepXaB-yrieHiB. Y OCHOBI
npasonopagky €C nexarb Taki pyHAAMEHTanbHi NPUHLUMNKN SK «4EeMOKpaTil,
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noesarn 4O nNpasB fHOAUHW, BEPXOBEHCTBaA nNpasay», $Ki 3HAALWIN CBOE
BigobpaxkeHHs y [orosopi npo €sponencbknin Coro3. Ane came npuHUMN
«BEpXOBEHCTBa nMpaBa» € KI4YOBUM Y CriBBIAHOLWIEHHI HOpPM npasa
EBPONENCbKNX KpaiH-yneHiB €C. [Ana YkpaiHu npaktuka €BponencbKoro cyay
3 Npas NOANHU € BaXKITMBOK NPaBOBOIO MiACTaBOo ANA HajaHHA CBOIX BUMOT
Ta 3anepedeHsb [2].

CknagoBMMn  «BEPXOBEHCTBaA MpaBa» € MNPUHUMNM  PIBHOCTI i
cnpaseanBOCTI, NPaBOBOI BU3HAYEHOCTI, ACHOCTI | He4BO3HAYHOCTI NPaBOBOI
HOPMMW, OCKIfIbKM iHLIE He MOXe 3abe3neunTn 1i O4HaKOBE 3aCTOCYBaHHS, He
BUKIOYAE HEODMEXEHOCTI TpaKTyBaHHA Yy MPaBO3aCTOCOBHIN nNpakTuui i
HEeEMWHy4Ye Npu3BOAUTbL 40 CBaBOSi.

BapTo nigkpecnutn, WO nNpaBoOBUA pPO3BUTOK Oyab-AKOi AepXKasu,
Oe3yMOBHO, 3anexuTb Big TOro, siKi came BUXigHI iAel NoknageHo B MOro
ocHoBy. [MpaBosi NpuHUMNN € Gas3oBMMM iZedAMM Ta MNOMOXEHHAMM, LU0, 3
opaHoro OOKy, BigobpaxarTb YyCTaneHi MNornsgu Ha npaBo, WOro CyTb,
PO3KpUBaKOTb NOro 3mMiCTOBO-CMWUCIOBI XapaKTepuUCTUKK, OIKCYHTb MpaBoBi
LiHHOCTI; 3 (HWOro ©OOKy, BOHW € 3aranbHO MNPUAHATAMK BUMOraMMU,
BUPaXKeHUMW B y3aranbHeHin dopmi n agpecoBaHnmm cyb’ektam npasa.

MpuHUMN «BEPXOBEHCTBA MNpasBa» Mae QyHAaMeHTanbHy BaromicTb,
OCKINbKX e NPUHUMN BKa3ye, LLUO HE AepXKaBa CTBOPHOE NpaBO, a HaBMakw,
NpaBO € OCHOBOI OpraHisauii i XXUTTELIANBHOCTI gepaBu B 0cobi i opraHis
nyoniyHOI BNaawn ta nocagosux ociod.

Y upomy nnadi O. KocTeHKo 3asHauvB, Ak nogun OyayTb 3aCTOCOBYBaTU
3aKOH, 3anexuTb Bi4 CTaHy ix BOni i ceBigomMocTi. Llen ctaH BM3Ha4aeTbCcA
couianbHOK KynbTYpOR No4en, nig AKOK Chig PO3YMITU Mipy Y3rogXeHOoCTi X
BOMi | CBIAOMOCTI i3 MPUPOAHMMMK 3aKOHaMK COUIaNbHOrO XWUTTHA, Big iX
Ig,eonorii, agXxe sKa i4eonorida, Take i 3acTocyBaHH4A [9].

Ha aymky B.Tauis: «posrngg npuHUuuny «BepxOBEHCTBa npasay» Mnosa
BepXxoBeHCTBOM KOHCTUTYUiT YKpaiHW i 3aKOHIB — Lie Wnax 40 6e33aKOHHSA 1
yCe[,03BOSIEHOCTI, @ BU3HaHHA TifNTlbKN BEPXOBEHCTBA 3aKOHY No3a CUCTEMHUM
PO3YMIHHSIM MNPUHLNNY «BEPXOBEHCTBA nNpaBa» — LWNAFaX A0 MPUAHATTS
HecnpasegUBMX, HErymaHHux 3aKkoHIiB Ta IHWWX HOPMAaTUBHO-MPaBOBUX
akTiB» [4].

[Mepepycim, y NpaBoBiil AepXaBi BUSHAYEHO, Lo ocoba mae neBHy cepy
camopeanisadii Ta CcamMOBUABIIEHHA, Y HKy JAepXaBa He Mae npasa
BTpy4YaTUCH, 30Kpema, NpaBO i 3aKOH PO3MEXOBYETHCSH, a BEPXOBEHCTBO
npaBa yTBEpPAKYETbCA BifMNOBIAHO 40O 3aKOHY.

OcCHOBOMONOXHA POSib NPUHLNMNY «BEPXOBEHCTBA Mpasa» MONArae He
nuwe B ChiBBIgHOLWEHHI NpaBa Ta 3akoHy, a U Yy BHYTPILWHIA opraHisauinHin
iepapxidHin CTPYKTYPi 3aKOHOAABCTBA, A€ 30epiraceTbCsa uiTka gndbepeHuiauis
3a rpuandHor cunor. 3a TeepaxeHHaM M.KpaBuyka, 3akoH moxe OyTu i He
npasoBun, mMaTn 6e33MICTOBHY hopmy, a ue Oyae ysakoHEHe cBaBinns [7,
c.197].

BucHoBku. Omke, BpaxoBywuM Yyce BULWE 3as3HayeHe, MpuHLUMN
«BepxoBeHCTBa npasay» € 6a3oBUM CTPWKHEM MPaBOBOI MaTepii, NPOBi4HO
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IAEED, fAKa Mae MpOHM3YBaTW BCHO JAepXaBHY MOMiTUKY YKpaiHu, sKa
CNPAMOBYE, Yy nNepLwly 4epry, AepXaBy Yy BIiANOBIAHE pPpycno, BuU3Ha4vae
npiopuTeETM LIET MNONITUKM Ta, rFONOBHMM 4YMHOM, MpaUioeE B iHTepecax
CycCninbCTBa.

BianosigHO 3akpinneHHsaM gaHoro npuHuuny B OCHOBHOMY 3aKOHi
NiATBEPAUIIO NParHeHHS BNACHOI gepxasn OygyBaTn CBOK NPaBoOBY CUCTEMY
Ha OCHOBI 3acaj, €Ki € yHZaMEHTanbHUMKU LiHHICHAMW KPUTEPISMU
AEeMOKpPaTUYHOI, CcoujanbHOoi, npaBoBOi, Aepxasu. | LWe, BaXNMBO, WO
3MICTOBHMM €MneMEeHTOM «BEepXOBEHCTBa npasa», AIEBUM IHCTPYMEHTOM
perynioBaHHA CyCrinbHUX BiAHOCUH BUCTYMWUNO rapaHTyBaHHSA npas NO4AWHN i
OCHOBOMONOXHUX CBOBOS, LLIO OKPECNUMIO 3MICT AePKaBOTBOPEHHA YKpaiHW.
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