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Posensinymo ocnosni emanu po3oyoosu Ykpaincvioi JJepowcasu ma 3minu noensioie Ilaena Ckoponadcvkoeo Ha
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Teopis Ta icTopis AepxaBw i npaBa. IcTopis NONITUYHKX | NPAaBOBUX BYEHb.
dinocodis npasa.

Kravchuk M., Romaniyv A.

State building and state and legal ideas of Pavilo Skoropadskyi

The main stages of the development of the Ukrainian State and changes the in Pavlo Skoropadskyi’s views on
the state and law are considered. The lessons of state construction in the specified period are highlighted. The article
reveals the connection between the Hetman's ideas about the form of the state (the form of state government, state
organization and political regime) and its practical implementation in the Ukrainian state. The role of law in the process
of state building is studied according to P. Skoropadskyi’s concept.

It is substantiated that the results of P. Skoropadskyi's activities are relevant and extremely useful for independent
Ukraine, because the wise policy of conservatism, taking into account the national aspect and the experience of
statesmanship in turbulent times will help our state in the establishment of democracy, and it is the best glorification of
the Hetman s memory.

Keywords: Pavlo Skoropadskyi, the Ukrainian State, the state-building processes of the Ukrainian State, the
Hetmanate, conservatism.

IMocTranoBka npodsaemu. [lep>kaBHO-TIPaBOBI MOIIAIN BU3HAYHHUX MOCTaTel YKpaTHCHKOI icTopil 3aBKan
OyJIv OJTHMM 13 BaroMux (hakTopis, 110 MAJIM BUPIIIAIbHUNA BIUIMB Ha X1J1 TOMiH B YKpaiHi Ta reonoliTHIHY CUTya-
wiro 3arasioM. OcoOIMBO TUIFOPATi3M i/1e# Ta 3MaraJibHiCTh 3a IXHE BTUICHHS B KUTTS IPOSIBUIINCH I1iJ] 4ac YKpaiH-
cpKoi peBomtontii 1917-1921 pp., Kou CycniIbCTBO MEPETTOBHIOBAIIN PI3HOMAaHITHI 11€0JI0T11 BCHOTO MOJIITHYHOTO
criexktpa. Cepen IIIesain TOrOYacHUX JepKaBHUKIB HalsCKpaBillle BTUIMIIMCH B XKHTTS MOINIAAM reTbMana [lasna
CKOpOITaIChKOTO, KK TT0YaB po30y/I0By KpaiHu 3 ii MpakTHYHOI peatizallii, HATOMICTh ITOBHOIIIHHO TEOPETHYHY
OCHOBY PO3p0o0OUB micist Bigxoxy Bif Biaagu. Ilmoau iforo mpari akTyasibHi Ta HaA3BUUAiiHO KOPHUCHI JUIA Cy4acHOT
He3ale)xxHol YKpaiHu, ajpke Mylpa MOJITHKAa KOHCEPBATU3MY 13 BpaxXyBaHHSIM HalllOHAIBHOTO aCIEKTy Ta JOCBiJ
JIep>KaBOTBOPEHHS B OypeMHi uacH JOIIOMOXYTh YKpaiHi y CTAHOBJIEHHI JJIEeMOKpATii 1 3MillHEHHI MOTHBAI{ 110710
3axUCTy i1 BiJl MIBHIYHOTO 3arapOHMKa, a [Ie HalKpallle YCIIaBIeHHS am’ati [ eTbMaHa.

Ilomo akTyanbHOCTI 11i€i MpoOIeMaTHKH, JOIIJIBHO HaBecTH aprymeHTanito J1. SIneBcekoro: «Ha nepuimit
OIS OCOOJTMBOCTI CTAHOBJICHHS Ta PYHKITIOHYBaHHS YKpainchkoi Jlepkasu (Y]1) va voui 3 I1. Cxoponajacbkum
€ TEMOIO, BUBYCHOIO BITUM3HSIHUMM CYCHUIBCTBO3HABLSAMHU HAHOIIBII IPYHTOBHO, BCEOIUHO Ta 00 €KTHUBHO. ...
Binmosineii Oyito cpopMysipoBaHo 6e311id, yciM iM, Ha TIepeKOHAHHS aBTOPa CHEIiaIbHOTO KOMIIETEHTHOTO JOCITi-
JDKCHHS, Opakye 00’ eKTUBHOCTI Y BUCBITJIIEHHI OCHOBHUX MOJAIN Ta mporieciB uaciB Ykpaincekoi Jlepkasu. Boru
HECYTh BIIONTOK OCOOMCTHX CHMIIATIH UM aHTHIIATIH aBTOPIB JI0 TE€THbMAHCHKOTO pexkuMy» [24, c¢. 6—7]. Lle mia-
TBEPJDKEHO 1 MONEPEeTHHO0 aBTOPCHKOI0 HAYKOBOIO PO3BIJIKOIO, IO IIMTAHHS CTAaHOBJICHHS Ta iCHYBaHHS YKpa-
fHcbKoi [lepaBu 3a rerbMana [1. Ckopormaacekoro 3 29 kBiTHs A0 14 rpyaas 1918 p. i fioro momitHka BUCBITICHI
B HayKOBi#l JiTeparypi HaiOinbI cynepeunnBo» [8, ¢. 117]. 3a tBepmxenHsm O. Tumomryka: «Tsarap kKoauiHix
3aiJIe0JI0T130BaHUX OIIHOK Ta ICTOPUYHHX IITaMIIIB IIe JOCI 3MIHCHIOE THCK HE JIUIIIE Ha MEPEeCiYHUX TPOMaIsIH,
a 1 Ha BITYM3HIHMUX HAYKOBIIB. 3 iHIIOTO OOKY, OUYEBUIHI CHOTOAHI MPOPAXYHKHU COLIATICTUYHOTO YKJIaly TOCIO-
JIApIOBaHHS MPUXWIBHUKHA PUHKOBOT opieHTaIii retbMana 1. CkoporachbKoro BUKOPUCTOBYIOTh JJIs OLIBII Pilry-
4Oro OOTPYHTYBAaHHS CBOIX MOIVISIIB. 3arajioM HayKOB1 IPUCTPACTI, 110 BUPYIOTh Cepe]] JOCTIJHUKIB YKpaiHChKOL
JlepxaBw, BiJl ITbOTO HE BIIyXaroTh» [21, c. 6]. Takox BUeHHWI aKIIEHTYBaB yBary Ha Tomy, 1o « Yaisepcaiu C. [let-
JIFOpH, BUAAHHH ITi/l Yac MMOBAJICHHS T'€ThMaHCHKOI BlIaJIM, CTaB BUPOKOM IeThbMaHOBI i THM, XTO 3allpOBaJKyBaB
Horo BiIaJHi yctaHoBH. 3rijHo 3 moctanoBoto YHP, I1. Ckoponaichkuii OroyionryBaBcs 1o3a 3aKOHOM «3a YTBOpe-
Hi HUM 0€34MHCTBa IMPOTH caMOCTiitHO1 YkpaiHChKo1 Pecy0Omiky, 3a 3HUIIEHHS 11 BOJILHOCTEH, 32 IEPENOBHEHHS
TIOpEM HaWKpamiM{ CHHAMH YKPaiHCHKOTO HapOy, 32 PO3CTPLT CENsH, 3a pyHHYBaHHS CiJI i 32 HACHIBCTBO HAJI
POOITHHKaMHU 1 celstHaMmy. ...Ha ToBri poku i JITOM cTay «3paJHUKaMH YKpaiHW», «TeTbMaHCHKHMH KaTaMuy,
«HIMEIILKAMU TIi11a0y3HAKaMny. Maiike He TOPKHYJIACS 1X XBHJIS ICTOPUYHOT peabimitaliii, sska Ha oyaTky 90-x
B eifpopii BiAHOBIEHHS HE3aJIEKHOCTI YKpaiHU MPOKOTUIACS 110 11 KONUIIHIX Jep>KaBHUX Jis4axX 1HKOJH JIUIIE 32
O3HAKaMHM TYYHOCTI IXHIX CaMOCTIHHUX Tacen. AJie ChOTOJIHI, IMicis 6araTb0X POKiB HE3aJeXKHOCTI YKpaiHH, KON
Hallle CyCHIILCTBO BXKe He JINILE OTPUMAIIO MOJKIIUBICTb, @ i IIEBHOIO MipOI0 03HaHOMMIIOCH 3 3aTraIbHONIIOCEKUM
CBITOIVISIIOM, HACTAB Yac MPHITWHATH paJvKalbHI TMOISIM Ha BITYM3HSAHY icTOpito. HayKoBII MarOTh YCYHYTH
PO3XO/IKEHHSI Y BU3HAYEHHI POJIi OKPEMHX iCTOPHYHMX MOCTaTeH, sKi OpajM y4acTb y BU3BOJIBHUX 3MaraHHIX
VYikpaiau 1917-1921 pp., BCTAHOBUTH MEXY IXHBOTO JIHCHOTO 3HAYCHHS y BITYM3HIHOMY JIep>KaBOTBOpeHH» [20,
c. 422]. O1xe, po3poOka 00paHOi TEMU CBOE€YACHA W aKTyallbHa.

AHaJii3 ocTaHHIX gocixKeHb i mybaikauiii. JlocimipkeHHs Mpoliecy Aep>kaBoTBOpeHHs mepiony [1aBna
Cxoponaacbkoro i opMyBaHHS HOro MOMIAIB Ha JIEpXkKaBy Ta MIPaBO BIiJOOpakeHi y MpaIiX BUCHUX, 30KpeMa
O. Boiika, A. BypaBuenkosa, I1. ["aii-Hwxnuka, 1. [upuua, M. ['maBamskoro, C. I'pomenka, B. 3acekina, B. Kyib-
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yuipkoro, C. Kynpuunbkoro, B. Mopo3sa, JI. Ocaynenka, I. [Tanakina, I. Crormgrokosa, 0. Tepemenka, O. Tum-
omryka, 5. Tunuenka, b. Tumuka, 5. ®aiizynina, A. YaiikoBcbkoro, []. STHeBchkoTO Ta iH.

MeTo10 CTATTI € JOCITIKSHHS 1 BiIOOpaXSHHS TPOIIeCy JePKABHOTO OYIIBHUIITBA Ta PO3BUTKY JepKaB-
HO-TIPaBOBUX i7ieil reTbMaHa Ykpaincbkoi [eprxaBu renepaina [lasna CxopomnaachKoro.

3aBIaHHS HAyKOBOI PO3BIJKH — BIJOOpa)XCHHS OCOOTMBOCTEH JNep>KaBHOTO OyMiBHHIITBA YKpPaiHCHKOI
JepkaBu; pO3KPUTTS COLIAIBHO-TIONITUYHOIO CTAaHOBHILA B YKpaiHi B mepioa ['eTbMaHaTy; OKpECIeHHsI OCHO-
BHUX HAaIpsSAMKIB reHe3ncy lerpMaHCbkoi JlepikaBH; BHOKPEMJICHHS KIIFOUOBHX IMOJMITHYHUX 1 IPaBOBUX imed
I1. Cxoponaacbkoro.

Bukian ocHoBHOTro Marepiaay gociigxkeHHs. Hacamrepen 10pe4HO OKPECIWTH YMOBH, B SKHX Bif-
OyBaBcs mpolleC Jep KaBOTBOPEHHS Y 3a3HadeHUi mepioa. 3a MarepiasiaMu OUIBLIOCTI NOCHiTHUKIB, — 1€ OyB
HaAUCTIOKIMHINIMNA eTarn Jepx)aBHoro OymiBHUITBA YKpaiHu. Tak, M. ImaBanbkuii 3a3Ha4mB: «leThMaHCBHKA pec-
nyOinika, ypsaa axoi ouonuB I1. Cxoponaackkuil, mpoicHyBaJa JIMIIE CiM 3 MOJIOBHHOIO MicsliB. To OyB nepiox
COLIAJIFHOTO 1 TPOMAJCHKOTO CIIOKOIO, TIPHKJIAJ TOTO, SIK MOYKHA YIIPABIIATH KpaiHOIO B yMOBaX PO3PYXH i Xao-
cy. [Tano Cxopomnajcekuii mparuyB moOyayBaTH CTa0lIbHY AepiKaBy, 3aBXKIU 3aXUINAB YKpaiHChKi iHTepecu. Ha
*Kallb, PO3B’3aHHS KITyOKa BHYTPIIIHIX 1 30BHIIIHIX MIPOTHPIY BUSBWIOCH HE ITiJ] CHITy OCTAaHHBOMY FeTbMaHy» [3,
¢. 3]. Onnak no-inmomy ouinuB Toi yac I1. aii-Huxuuk: «[IpakTuyHo Bech HeOBruil nepion npasiinas Ilas-
na Cxoponaacekoro, 3 29 kBiTHA 1o 14 rpyaas 1918 poky, Bia3zHadaBcs MOCTIHHOI OOPOTHOOIO TeThbMaHCHKOL
«[epxaBHoi BapTi» (ykpaincbkoi nmominii) Ta Ocidonoro (OcobnuBoro) Biniay ocobucrtoro Illtady rerpmana 3
3arpo3amMu YKpaiHchKiit JlepskaBi, 10 BUXOIMIIN 3 OOKY Pi3HUX MOJITHIHUX Cril. OCOOIMBO Y IIbOMY HAIIPSIMI Bifl-
3HAYMJIMCA OpTaHizalii JIiBOro CpsMyBaHHS (BiJl pOCIiCbKHX OlTBIIOBHKIB, €CEPIiB Ta aHAPXICTIB 10 YKPATHCHKUX
COIIIaJI-IEMOKPATIB 1 COIiaIiCTiB-PEBOIIOIIIOHEPIB, M0 paHime BXoawn a0 LlenrpanbHoi Paan), siki po3ropHyiu
B YKpaiHi LTy MEpEXY 3 PO3MOBCIOIKEHHSI IPpoIaranin, Habopy J0OpOBOIBLIB, INTAHYBAaHHS TEPAKTIB , ypeiITi,
— opranizarii moBcTaHH» [4].

3a cnoBamu f. Tunuenka: «[erbman I1. Ckoponaicbkuil y cydacHiil jiteparypi cTaB Maike KyJbTO-
BOIO TIOCTATTIO. 3HAYHA YACTHHA 1JIeaTi3y€ YacH HOTO MpaBIiHHSA, a [ie OiIbIe — AiSUTbHICTh TeThMaHChKOTO Ypsi-
oy» [21, c. 4].

JIbBiBCBHKI BUEHI OIiHWIM [eThMaHAaT KPUTHYHO: «BilMOBIIHO O T€ThbMAHCHKOTO JIGKPETY MPO THMYA-
coBHii ycTpiit Ykpainu Oyina BCTaHOBJIEHA 3aMiCTh AEMOKPATHUHOI peCIyOiki CBOTO POy KOHCTUTYLIHA criaj-
KOBa MOHapXis. [ eThMaHOBI Hayiexala BCS IIOBHOTA 3aKOHOJIaBUO1, BUKOHABYOI BIIA/IH, BiH OyB TaKOX BEPXOBHUM
«BOEBOAOIO apMmii 1 (proTy. ...I[loHOBIIEHO TONIEpEAHIN, iFOUMi 1Ie 3a Lapary aJMiHiCTPaTUBHO-TEPUTOPialbHUN
TOJTUT Ha TYOepHii, TOBITH, BOJIOCTI. Yps, CHOPMOBAHUA IreThMaHOM, CKIIaIaBCsl 3/€OUTBIIIOTO 3 POCIHCHKUX Ka-
JIeTiB 1 MOHapXicTiB. Y TyOepHiix, MOBITaX MPU3HAYAIKMCI CTAPOCTH — TAKOXK 3 KOJMUILHIX TeHepalliB, MOMIIIHKIB,
[AapChKUX YMHOBHUKIB. [lifi BUDIIAIOM Tak 3BaHOI JIep»KaBHOI BAPTH BIAPOIKYBallacs cTapa OXpaHKa, MOJIIis.
Becs mTab i koMaHyBaHHS BICHKOBMX YacTHUH CKJIAmanucs 3 Hapchbkux odirepiB. OQiiiHO ypsSIOBOIO MO-
BOIO Oyna pociiickka. ...JKopcToko mpumymryBaaucs Oyab-sKi NPOSIBM HEBIOBOJCHHS Y OMO3MUIi. J{isuTbHICTD
TeThbMAaHCHKHX YCTAHOB Ta OPTaHiB MPOXOAWIIA IiJl CYBOPUM HADNIAOM OKYMALIWHOI BIAJHU, IO TOCHICHO MPOJIO-
BXKyBanu rpadysaru Ykpainy. Emenonamu Bianpasnsuiocs y HiMmeuunny 3epHO, M 51O, MeJI, IIyKOpP, MAacio, Ipo-
MUCIIOBE yCcTaTKyBaHHs. Taka rpabiKHHUIbKA TOJIITHKA OKYMAIIIHOT BIaM Ta aHTHHAPOIHA — FeThbMaHAaTYy, BUKIIH-
Kanu B YKpaiHi Bce Outbie oOypeHHs, omip» [11, c. 203]. BomHowac HayKoBIIi BiA3HAYMIIN MMO3UTHBHI 37100y TKH
Ykpaincbkoi JlepxaBu B nepiog [erbManary. 30kpema, «1ie CTOCYEThCS 30BHIIIHBONIOMITUYHOT cepu. «Bindyscs
0OMiH TUIIIOMaTHIHAMH IPEICTaBHUKAMH 3 IepkaBaMu LIeHTpansHOTO 610Ky, po3movaincs neperoBopu 3 Pymy-
Hieto, Ginnsupiero, llIBeitnapiero, Icnanieto, [laniero, [lIeemiero. ...Pocis Bu3nana Ykpainceky JlepxkaBy, CTOpOHH
3000B’I3aJIHCS BCTAHOBUTH JUIIOMATHYHI BITHOCHHH Ha PiBHI KOHCYJIbCHKUX. Bi0OyoByBamucs 3aii3HuIl, MOC-
TH, Hoporu. Bpanocsa Hamaronutu ¢iHaHcoBi crnpasu. [IpoBonuincs BaxiauBi cygoBi pedopmu. CTBoproBaiacs
cucTeMa TyOepHCHKMX, MOBITOBUX cyniB. CeHar BBa)KaBCS HAWBUIINM CYZOBHUM OpraHoM. CyTOYMHCTBO CTajo
IJIACHUM, 3 YYacTIO MPUCHKHUX 3acigateniB. [lomiTHUMU Oyinu 3100yTKHU y Taiy3i KyJIbTYpH i OCBITH, B YOMY Be-
JIMKa poJib HalleXkalia MiHicTpy ocBiti M. Bacunenky. Bynmu BiakpuTi 1Ba qepkaBHUX yHiBepcuTeTH — y Kuesi ta
Kawm’sani-IoginscekoMy. B ycix BHIMX HABYANbHUX 3aKJIAJaX IMOYATH IPAIOBATH KadelpH YKpaiHCHKOI MOBH,
niTeparypu Ta ictopii» [11, ¢. 204]. Ha nymky C. Kympuuibkoro: «SIkimo omiHtoBaru icropuuny poib 1. Ckopo-
MaJICHKOTO, ...TO HOro HEMOXKIIMBO TaBPYBaTH SIK KOHTppeBoIoLioHepa. Pob ioro Oyia B YkpaiHChKiil peBostoLii
JIOCUTBH BaromMoto. BoHa Oyia 6 Baromimioro, skOH I1b0T0 TeHepasia He BUTICHWIIH 3 TIOMITUYHOT apeHu misdi [eH-
TpasibHoi Pagu Hanpukinmi 1917 p. 1y 1918 p. Bin npoTUCTOSIB HE CTIIbKK YKpATHCBKii PEBOMIONIT 1 HOPOIKEHIH
Hero LleHTpanbHiii Pani, CKiTBKY Bipycy KOMYHI3MY, SKHii TOIIUPIOBAaB B YKpaiHi aHapxiro 1 xaocy» [12, ¢. 279].
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Teopis Ta icTopis AepxaBw i npaBa. IcTopis NONITUYHKX | NPAaBOBUX BYEHb.
dinocodis npasa.

[TaBno CkopomaJiIcbKuil MEPEKUB JEKiIbKa €TamiB TpaHcopMailii BIaCHOI CHCTEMH TMOIVISIIB Ta IiH-
HOCTEH, 110 CTOCYIOThCS YKpaiHH, ii MailOyTHHOTO CTaTyCy Ta BEKTOpa MOAAJBIIOT0 PO3BUTKY. HamexHicThb 10
cnaBeTHOi AuHAcTii CKOpOMaaCchKUX BIUIMHYJA HA HAI[lOHATBHO-TIATPIOTHYHE BUXOBAaHHS MalOyTHBOTO TeThMa-
Ha YkpaiHcbkoi JepxkaBu. JJokiagHO 10 TeMy AOCTIIMB aMEPHUKAHCHKHNA 1CTOPUK YKPATHCHKOTO MOXOMKEHHS
Owmensta Tpinak y mpami «Pig Cropornaackkux (icTOpUKO-TEHEATbOTYHA CTYisI)». Y HAyKOBIH PO3BIJII BUCHHN
3poOMB aKIeHT Ha JeKinbkox acnekrax: [laBno Ckopomnancekuil — Gesnocepeaniid Hamaaok Propukosuuis i [e-
JUMHUHOBHUYIB I10 JKIHOYIH JIiHIT, pOJIMHA CTa€ BILIMBOBOIO B iCTOPIi 3 mouarky HarioHanbHO-BH3BOJNBHOT BiltHU
Bormana XMenpHUIIBKOTO, IIe OUThIIE TOBaXKHUN CTATyC 3aKpiMUBCs Micias oOpaHHS reTbMaHoM JIiBoOepekxs
(1708-1722 pp.) IBarna CxopomnaacbKoro, SKHii HamMaraBcs BiJICTOSITH aBTOHOMICTCHKI TIO3HINIT B Yac HACTYIy Ha
npasa ['erbmanmnu [1, c. 98-115]. 3a yacis Pocilicekoi immepii [TaBno Cxoponaacekuii nanko J1to0uB YKpainy,
HE MPHUXOBYIOYH I[LOTO, PO3YMIB Pi3HUIIO MK HElo Ta Pociero, koM ToainsaB monsiau deaepamizamii iMmmepii
Ha HalioHaJbHIN ocHOBI: «Hapon y npoMy [cucTemi ympaBiiHHI KpaiHOKO| He OpaB *OIHOI ydacTi; TOMY MeHi
3[IaBAJIOCS, Ta W 3Aa€ThCS JIOCI, IO JUIs €HOCTI Pocii sk0/iHOT HeOe3NeKn He CTAaHOBUTH ()eIepaTUBHUM yCTpiid,
Je 0 ycska CKJaioBa 4acTHHA MOIJIa BUTBHO po3BuBarucs» [17, c. 14]. XKoani 3akuau moao oro «3pociiieH-
HsD» HE TEPIUISATh KPUTHKH, aJKEe BIH YiTKO 3a3Ha4aB: «LIi BEIMKOPOCH MITKOBUTO HE PO3YMIJIM IyXy YKpaiHCTBA.
3BUUaiiHe MOSCHEHHS, 110 BCE L€ TyPHUILIS, 10 BUTaAajil YKpaiHCTBO HIMII i aBCTpiiLi 3a1i1s ocnabneHus Pocii,
— mommikoBe» [17, ¢. 15].

I1. Cxoponaacekuii miATpUMaB HallIOHAJBHUM CYBEPEHITET 3 CaMOT0 IMOYaTKy peBOOLiHHUX monii 1917
POKY, yKpaini3yBaBiu 34-uii apMidChbKui Kopityc y 1-mif ykpainchkui, BomHodac Y1IP muie 3asBiisiia mpo aBTo-
HOMiI0 YKpaiHu i He po6uIa KOHKPETHHX KPOKiB. Ii isuIbHiCTh He MOIIa GyTH yCHIIIHOO, a/ke He CIUpanach Ha
npohecioHaiaM Ta TOCBiJ, JIWIIE OHAMU raciiaMH i IeKJIapaTHBHUMU HaMipaMu HepeaJbHO PO3MOYaTH IPYHTOB-
He aep>kaBHe OyniBHULTBO: «Ha To#i yac yci ocoOu, 1mo TaM 3acinanu [iaerscs npo ['eHepanbHe CeKpeTapeTBo 3
BilICEKOBHX CITPaB — OJIHY 13 CKJIaJIOBUX BUKOHABUMX opraHiB YLIP], reTs 30BCiM 111e He BOpasUcs B Imip’si; BCI BOHH
CHpaBJIsUTH BpaXKEHHS HOBAYKiB y CBOiil cripabi... O4eBHIHO, 110 ciipaBu B LlenTpanbHoi Pagu Wiy e He HaJiTo
no6pe. BimuyBanacs sikach HEBIIEBHEHICTh. AJIe III0 MEHi CIIOI00aI0Cs, TO 1€ BUPa3HE TIOUYTTs JIFOOOBI 10 BCHOTO
yKpaincekoro. Lle mouytts Oynno HeniapoOHe i 6e3 yCIKUX YTUIITapHUX Lijel. 313Hatoc, 0 B MEHE 1€ BUKJIUKa-
JI0 CUIMITATiI0; BUTHO OYIT0, TII0 JIFOIU MPAIIOI0TE HE 3 TIPUMYCY, a i3 3axorieHHsaM» [ 17, c. 29]. 1. CkoponaachKuii
KOPHUCTYBABCsI aBTOPUTETOM B YKPaiHCHKOMY CyCILJILCTB1, TOMY B >KOBTHi 1917 poky O6yB 00paHuii «oTaMaHOM ycCixX
Binmsaux Kozakiy» Ha BeeykpaiHcbkoMy ko3auomy 3’1311 B Hurupusi [3, c. 238].

Hactynnwuii eran po3Butky norsaaiB [1aBna CkopomaachKoro Ha JepaBy i IpaBo MpUIaB Ha Yac 3BiJIb-
HeHHs KueBa Bij OLIBIIOBHKIB Ta MOYATOK IXHROTO BUTHAHHS 3 YKpainu y Oepe3Hi 1918 poky HiMelbKo-aBCTpili-
CBKUMHU BilicbkamMu, 110 npubynan Ha pornomory YHP 3rigHo 3 BpecTchkuM MUpHHM JOTOBOpPOM. Y TOi yac BiH
3aifHSBCS MTOIITYKOM 1JI€0JIOTI9HO MapTii, 0 SKHAHOUIBIN ITOBHO BioOpakana CripaBkHi iHTepecH YKpaiHChKOTO
Hapony. Ha nymky I1. Cxopomnaacbkoro, BCi TOMIIIHI YKpaiHCBKi MapTii Oyiu abo colianicTHYHO-TIOMYTiCTChKUMH,
a00 3aHaJTO MIOBIHICTHYHUMH. 31 BCIX TOMITHYHHUX OpPTaHi3aliid BUPI3HsIACS JIUIIe YKpaiHChKa JEMOKPATHIHO-
xJibopo6cebka napris (YAXII), 3acHoBaHa Ha 11€050r11 ykpaiHCbkoro koHcepBaTu3My. Came Ha 11 3’1311 29 KBITHA
1918 poky [Tapna CkopormaichKoro MporoJIoneHo reThMaHoM YKpaiHchKoi JlepikaBu. Himerpko-aBeTpiiichke Bili-
ChKOBE KOMaHIyBaHHs He OyJ0 MPUYETHUM 10 CTBOpeHHs [eTbMaHary, mo My 6a4uMo 3 MEeperoBopiB 3 reHepa-
noM I'perepom Ta nipoekTy yroau 3 «O0epkoMaH10» (HiMEIIbKUM BepXoBHUM KOMaHIyBaHHM): «[peHep movan
3 TOTO, IO CKa3aB MEHi, 110 HIMIII HEe BTPYYalOThCS B HAlllli BHYTPILIHI CIIPABH... aJIe [0 NEePII Hi’K BUCIOBUTHCS
OUTBII YITKO, TPOCATH MEHE BUCITYXaTH MPOEKT Yroju 31 MHOIO» [17, ¢. 124-125].

3a tBepmxenHsaM I1. Cxoponaackkoro: «l'ojg0BHE Oyn0 MPOBECTH B JIepKaBi aJMiHICTPAaTUBHI 3aX0AH i
comiaibHi pepopmu. Crioyarky CTBOPUTH CHIIBHUIA YPSII UIsl BITHOBJICHHS MOPAKY. 1le BuMarayio BiqHOBICHHS
aJIMiHICTPAaTUBHOI'O arapary, sIKOro BJacHe HE iCHYBaJlo, a Jajii MPOBECTH 3A0POBi AeMOKpaTHuHi pedopmu, He
comiaJiCTHYHi, a neMokpaTuyHi» [14, c. 475].

Opnpa3y micia npuxony a0 Biaau [laBino Cxkopomnaacbkuii moyas epekTuBHY poOOTY Y BCiX OCHOBHHUX Ha-
MPSIMKax JIeP>KaBHOTO OyIiBHHUIITBA!

— nurutoMatis (Ykpaincbka JlepikaBa BCTaHOBHJIA JUILIOMATUYHI KOHTakTH Onm3bko 3 30 gepikaBamu,
JIUIIB1IOMCTBA MPAIFOBAIIN JIOBOJI 3JIar0/PKEHO, IMMOYATOK KOHTAKTIB 3 KpaiHaMU AHTaHTH, TiJANUCAHHS MpemiMi-
HapHOTO MUPY 3 OLIbIIOBUKaMH, 110 He Oyio 3podneno YIIP B bpecri, 60 He Oyn0 mpsSMOro KOHTaKTy «OUIbIIO-
Bukn — YLIP»);

— apmis (HaOpaHO 65 THCSY BiCHKOBOCIY>KOOBLIIB, TNIAHYBAJIOCh 3aKPIUTH YHMCEIbHICTH Ha piBHI 300
THCSY, a 3T0JIOM IIsI KUTbKicTh Mana 3poctu jo 400 tuc. [9, c. 125, 130], ctBopeno JlepxaBHy Bapty (HamiBBO€HI-
30BaHa MOJiIlis), BiAHOBIEHO (roT, po3Biaky [20];
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— eKOHOMIKa (TIOPSIIOK B €KOHOMIIIi, TTIMPUEMHUITBI, (hiHAaHCOBIH cdepi, TpaHCTIOPTI, 3aIMyCK arpapHoOl
pedopmu, BUPILLIEHHS MMTaHHS HAI[IOHAIBHOT BAJIIOTH — 3aIpOBaPKEHHS 11 BUIbHOI KOHBepTalLlii);

— iHopmarriitna Ta rymaHiTapHa rmoiitaka (Ykpainceka Jlepkapa 3amyCcTHiIa YHIKaJIbHI TyMaHITapHi po-
eKkTH, cTBopuiia Akazemito Hayk (1a doni 3 B. BepHancekum), apxiBu, 6101ioTeku, My3ei, rajepei, apxiBu, TearpH,
XOpH 1 aHcambOii, Bigkpuia mpubnu3Ho 150 riMuazii i nBa yHiBepcuteTH (y Kuesi 1 Kam’suui-Iloninscpkomy),
3ampoBajIiIa yKPaiHCEKY MOBY SIK JCPKaBHY).

TyT mopedHO aKIEHTYBaTH yBary Ha aBTOPCHKiH OIiHII BilichkoBOro OymiBHUITBa [eThMaHnary: «Haii-
uinHimoro y I1. Ckoponaacekoro Oyna iioro AisuibHICTh Yy cTBOpeHHI 30poitHux Cun Yipaincekoi Jepxkasu. Tyt
BHJTHO TisTBHICTE Ipodecionana. ...['eTbMaH ocobucTo o4onuB amapar BilickkoBoro MiHicTepcTa i [‘eHepanbHO-
ro mtaby BiANOBIIHO J0 CT. 5 «3aKOHY PO TUMYACOBUH Aep KaBHUHN ycTpii YKpainuy», BiH OyB BepxoBHumM Boe-
BOJIOKO YKpaiHcbkoi Apmii i ®ioty. Ha BiaMiny Bin Ykpaincekoi LlenTpanbnoi Pagu, comianicThaHe KepiBHUIITBO
K0T He 0a)kajo MaTu BIACHY apMil0, CIIMO BipsS4Yd Y BCECBITHIO COLIAJTICTUYHY PEBOJIOLIIO 1 3araJIbHUH MHP,
reThbMaHChKa BJIaJla EHEPTiiHO MPUCTYITHIIA IO CTBOPEHHS cBOiX 30poitaux Cui. OnHak OyTiBHUIITBO BIACHOT Ap-
Mii 301CHIOBAJIOCS B yMOBaX MPOTHIIT MPOPOCIHChKUX 0dillepiB YKpaiHChKOI apMii Ta HIMEIBKOTO KOMaHIyBaH-
Hs. OjHI 1 Apyri He OynH 3aIlikaBlieH] B iICHYBaHHI CHJIbHOI YKPATHCHKOT ...OIHaK, BUKOPUCTOBYIOYH BiJTHOCHHMA
CHOKIH TeThbMaHChKUN YPsLII IPUCTYNHUB 10 (opMyBaHHS YKpaiHcbkoi ApMii B ckiafi 16-Tu 1uBi3ii 1 8-Mu KiHHHX,
peaizyloud IUTaH OpraHizamii 8-MH KOPIYCiB IMIXOTH 1 4-X 3 TOJOBHUHOKO JIMBI3ii KIHHOTH, PO3pOOJICHUX IIE B
yacu Ykpaincekoi Llentpanbnoi Pagm» [9, c. 123—124]. 3a tBepmxennsam €. [linaka i M. Umupa: «BinHocHo crio-
KIMHWH 9ac JT03BOJIMB 3aBEPIIUTH (POPMYBaHHS PEECTPY KaAPOBUX YaCTHH, BIAMPAIFOBATH iX IITATH 1 me O6araro
IpiOHUX neTanel opraHizallii, nocTauaHHs, BINCHKOBOIO CYJJOYMHCTBA, MIATOTOBKY KaJIpiB Ta 1HIINX MUTAHb, 5Ki €
HE MCHII BAYKJIMBUMH JIJII HOPMAJIBHOT NiSTIBHOCTI BifiChKa, Hi’K BU3HAYCHHS KiJIBKOCTI KOPITyCiB Ta AMBi3ii» [15,
c. 45]. Jani HaykoBIL 3a3HAYMIH, IO «IPOTATOM JiiTa 1918 p. yepes Pagy MinicTpiB Oyiio poBeAEHO MEHCIHHUIMA
CTaTyT apMii Ta pi3Hi 3aKOHH IIOJI0 BIHCHKOBOI CIIyKOM (cepesl HUX 3akoH Bif 24 numHsA 1918 p. mpo 3aranbHy
BiliChKOBY NOBHMHHICTb), OpPraHi30BaHO BIHCHKOBE CYIOUYMHCTBO, PEOPraHi30BaHO BIHCHKOBY CaHITapHY CIyxOy
(cepen inmoro ['0OBHUI IHTEHIAHT CTaB 2-M TOBapHIeM (3aCTYIHHKOM) BilicbkoBOrO MiHiCTpa, IO CBiTYHIO
PO Te 3HAYEHHs, SIKE€ HOBE KEPIBHHUILITBO MPHUIUIIIO OpraHizauii mocradanHs B apmii)» [15, c. 45]. 3a cnoBamu
10. Tepemienka: «MokHa KOHCTaTyBaTH, 110 B 100y [eTbMaHaTy OymiBHHIITBO YKPaiHCHKUX 30pOMHUX CHII OyIo
BBEJICHO B PETYJSIPHE PYCIIO i IPYHTYBAJIOCh Ha HOBITHIX BiHCHKOBHX JOCSATHEHHSIX TOTOYaCHOTO IUBLITI30BAHOTO
cBity » [19]. Inmy oninky BilickkoBomy OymiBHUIITBY Hajae S. THHUEHKO: «ITTMOOKUI aHaIi3 3BEpIIICHb, 3/IiCHE-
HuX 3a yaciB rerbManyBaHHs [1. I1. Cxopomaacekoro, 30kpeMa y BiCBKOBIH cdepi, 3MyIllye HAC MOCTAaBUTH Mij
CYMHIB 3HaYYIIICTh OCSITHEHD. DaKTHYHO reThMaH BUKOPHCTAB PE3yIBTATH IBOMICSYHOT IISUTBHOCTI BIHCHKOBOTO
MiHicTpa Llentpanbroi Panu Onexcanapa XKykiscbkoro. CyrreBum BrpydanssaM I1. Ckoponaackkoro y BiiChKOBI
CIIPaBH CTAJH JIMIIE KaJPOBi 3MIHH Y KOMaHJIHOMY CKJIaJli apMii, sSiKi 31e01LIBIIOr0 BUSABHIIUCS HeBIamuMm» [21,
c. 4]. TyT Hope4HO aKLEHTYyBaTH yBary, o HadaJbHUKOM [ eHepansHoro mraly Y/ Oyna ta cama oco0a, 1110 i1 B
Apwmii Ykpaincekoi Llentpansroi Pagu, — BilicbkoBuil ctapmmaa Onekcanap CIMBUHCHKUH, 1 BpaxyBaTH ClIOBa
3. CredaniBa (AKu1if HEraTUBHO CTaBUBCS A0 po30ynoBH apMii [eTbMaHaTOM): «A Bce 3K 32 TeTbMaHCHKOTO TEPioy
BHUTOTOBJICHI JI00pi opraHizaiiiiHi popMu MaiiOyTHBOI YKpaiHChKoT apmii» [18, c. 100].

Ilinkom 00’ekTHBHO OIiHMIA AisUTbHICTh [eThManary T. TlogkoBeHko, Ha 110 3BepHYB yBary /[l. SInes-
ChKHH: «(HopMaNBHO-TIPaBOBI MiBaIHA (QYHKIIOHYBaHHS PEXAMY OYJI0 3arajioM c(OpMOBAaHO BIPOIOBXK IIep-
mux 100 nHiB HOBOT neprkaBu. [licis Lporo mpolec He TUIbKK HEe IPUrajibMyBaBcs, alie, HaBIIaky, JIUlle HaOupas
obepriB. CaMe 1€ 1 1a€ HaM yCi MiJICTaBH JJIS IMiITBEP/PKEHHS BUCHOBKY TIPO Te, 110 J100a [eThbMaHary — 1ie Taku
JIHACHO «TIepiosl CPaBKHbOTO PO3BUTKY YKpaiHCHKOI aepxkaBHOCTI» [24, ¢. 97].

®opma nepkaBu [laBma Ckopomanacbkoro BHIUIMBANIA HE 3 TIIMOOKOTO TEOPETHIHOTO JOCIHIIKCHHS i€l
TEMaTUKH, a 3 He0OXITHOCTI 31IHCHEHHA PIUIyYHX KPOKIB Y CTBOpPEHHI i 3a0e3MeueHH] KUTTEAISIIBHOCTI IepiKa-
BU. JIOBOMII IIiKaBUM € MUTaHHS PO (HOpMY MIPABIIHHS, a/pKe YHIKAJIbHE SBUIIE MTOEJHAHHS TPHOX T1IOK BIaJIU B
pyKax omHi€ei 0coOHM HAIITOBXY€E HAa OMHO3HAYHHI BHCHOBOK, MO [eTbMaHaT — 11e¢ MOHApXis, a He pecmyOiika. Y
«Crnoraax» HeMae 3raJKu Ipo MOHAPXICTChKI acmipaiii poxy Ckoponaackkux abo Mpo HaMipu reTbMaHa BCTa-
HOBUTH B YKpaiHi reThMaHChKY MOHApXIIO IiJ Yac CBOTO TeThMaHyBaHHs. HaBmaku, 3aKOH MPO CHaIKOEMHICTD,
SIKMH BiH 3aTBEPMB, Iepen0ayaB BUOIp HOBOTO T'eThMaHa Ha BUITaIOK cMepTi oriepenaboro. [Ipore I1. Ckoponan-
CBKUI BBaXKaB, III0 «CTapa icTopis YKpaiHH ycs HAOBHEHA PI3HOMAHITHUMH YCKJIaJHSHHSIMHU caMe 4epes3 Te, Mo
31 CMEPTIO reThMaHa He OyJI0 BIIAJIH 1 ITOYWHAIINCS MTAPTiiHI YBapy 3 IPUBOY BUOOPIB HOBOTO reThMaHa, OOpaHHS
SIKOTO 3BHYAHHO TPU3BOAMIIO JI0 aHApXii». Take KpUTHYHE CTABICHHS 10 YKPATHCHKOT TpaMIlii, MOXKHA TBEPINTH,
Oyn0 3yMOBJICHE HOTO TIEpEKOHAHHSM, M0 HAaHKpamow GopMOor0 Aep>KaBHOTO MPaBIiHHS s YKpaiHu Oyia Taku
nukrarypa. OTxe, Ha mifcTaBi «CroragiB» Ta iHIIKMX MarepialiB, Gopmy YipaiHcekoi JlepkaBu 3a ypsayBaHHA
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Teopis Ta icTopis AepxaBw i npaBa. IcTopis NONITUYHKX | NPAaBOBUX BYEHb.
dinocodis npasa.

I1. CropormaJichKoTo MOXKHA OKpECTIHUTH K BHOOpHUil ['eThmanat (ockiibku I1. Ckopomnaacekuii OyB mporoioie-
HU# rerbMaHoM Ha XnibopoOcskomy KoHrpeci 29 kBitHs 1918 poky B KueBi) 3 AUKTaTOPCHKUMH MTOBHOBa)KEH-
HsMU TipaButens [17, c¢. 343]. 3a igero MoHapXil BUCTYMANIO JYXOBEHCTBO HA YOI 3 MUTPOIOIUTOM AHTOHIEM
(XpamoBHIIbKUM), SIKHI BUCIOBUB IIPOIO3HIIII0 [ eThMaHy IIpo MOMa3aHHs Ha IIAPCTBO i YTBEPIPKCHHS KIIACHIHOT
eBpomneiicbkoi MoHapxii. [Ticis mpuxomy o Biaamu I1. CkopomaachKuii HEJBOSHAYHO 3asBUB, IO BiH OakaB Ou
MIPABUTHU Y CIIOCI0, 110 BIAMOBIA€E «iel JUKTaTOPa», OCKIJIBKU «HE MaB MapiaMeHTy abo iHIIO1 aHaIOoT14HOi ycTa-
HOBHW». Ha 3ycTpiui 3 mpecTaBHUKaMA 00’ € THAHUX YKPATHCHKHX TapTii, sika BigOynacs He3abapoM Micis Mporo-
JonieHHs [ eTbMaHaTy, BiH BUCIOBUB HODIL II0A0 (OPMU MPABITiHHS TaK: «SIK IUBIIOCS 5 Ha Te, IO YABIISE 3 cebe
reTbMaH, TOOTO Y BiH € TPE3UJCHTOM PECITyONiKH, Y YUMOCH O1JIbIINM, KOJIH BKaXKy CTPOK CKIMKaHHSA Ceimy...
[Moroauturcs Ha TON Yac Ha POJIb MPE3UIEHTa PECITYONIKH S BBaXkaB 3ryOHUM JUIs BCi€l KpaiHu, 1 kpaie Oyno O He
MMOYMHATH 11T01 cripaBu. KpaiHy, mo-MoeMy, MOXKE BPSATYBaTH TUTBKH TUKTAaTOPChKa Bialla, TUIGKH BOJICKO OZHI€T
JFOIMHYU MOYKHA TIOBEPHYTH y HAC MOPSIIOK, PO3B’sI3aTH arpapHe MUTAHHSI i IPOBECTH Ti NIEMOKPATHYHI pedopmu,
K1 € TAKUMH HeOOXiqHUMH [T Kpainuy [17, c. 343]. ¥ upomy 1uiani O. KonmiieHKo miKpecuB: « Sk 3a3Ha4mB
cam Croponajacekuil y cBoix «CrioMHHAX», CIIOYATKY BiH «HE AyMaB IIPO BiTHOBJIECHHS Ha YKpaiHi FeThbMaHCTBa, a
TIJIBKY PO JIy’KE KOPOTKY JAUKTaTypy Ha Yac, MOKU BAACTHCS C(HOPMYBATH iHIILY, OUIBIIT MOMIPKOBAHY BIIAIY», aje
Jy’e CKOpPO Il HEBUPa3Hi AYMKH HaOylH 4iTKUX OOPHUCIB: «... CTBOPUTH 3A10HUH 10 JAepKaBHOT Mpalli CUIbHUNA
ypsAI; BiIOyAyBaTH apMiro 1 aMiHICTpAaTHBHUHN amapart, SKUX y TOM 4yac (pakTUIHO HE iCHYBAJIO, 1 3a 1X MOMIY4I0
BiI0yAyBaTH MOPAIOK, ONEPTHI Ha Mpalli; IPOBECTH HEOOX1IHI MOMITHYHI 1 comianbHi pegopmu. [TomiTruuny pe-
(dhopmy, mucaB CKOPOMAICHKUH, «s YABISAB cOO1 Tak: Hi JUKTaTypa BUIIOTO Kjlacy, Hi IMKTaTypa mpojerapiary, a
PIBHOMIpHA y4acTh BCiX KJIACiB CYCHIIbCTBA B MOJIITUMHOMY JKUTTI Kpaio» [8, c. 276].

OnrouacHo CKOPOTAJICEKHI HE BUKIIIOYaB MOKIHBOCTI TPEICTABHUIIBKOT CHCTEMH, OCKIITBKH «3aKOHH
PO TUMYACOBUI yCTpili YKpalHm» CTBEPIKYBAJIU HEIBO3HAYHO, 1[0 BOHU € 3000B’SI3YIOUUMH «TUMYACOBO, JI0
BuOpanus Celimy» [17, c. 342]. ToOTo, 3a hopmoro nepxaBHoro npanminHs [1aBno CkoponajchKuii CXUISBCS 10
YTBOPEHHS CHIIBHOT MPE3UICHTCHKOT PECITyOIiKH Ha 3pa30K aMEPHKAHCHKOT Ul (PPaHIly3bKOi, IPOTE HA CKIIAIHUIA
MepexiHui mepion HeoOXimHO OyI0 HajaTH MPaBUTEII0 BCIO TIOBHOTY Bialy, o 3abe3nednsio 6 TpaHcdep Bixa
MOHAapXii 10 Ipe3uIeHTCHKOT pecmyOiKy.

3a (opmoro AepkaBHOTO ycTpoto YkpaiHchka [lepkaBa Oyna yHITapHOIO, MOMUISIIACH HA JIEB’STh TY-
OepHiii, 1110 ICHyBaJIM 3a CTApPOro aJMiHICTPaTUBHO-TEPUTOPiaiIbHOTO Noaiy Pocilicekol iMnepii, a Takok Ha JBi
okpyru ([Tomickka, TaBpitickka). HOBI OJMHHMIII Malli TOJATHUCH 3aBIISKH aKTHBHIM 30BHINIHIN momitui [1, c. 365-
375]. 3okpema, Ha PymyHil0 YMHUBCS €KOHOMIYHHUN THCK 3 METOIO IpUENHAHHS YKpaiHchbkoi uacTuHu beccapalii
1o YkpaiHcekoi JlepskaBu; 3axigHa YKpaiHa cTajia IpeMETOM IEPeroBOpiB Ta TAEMHOTO JIOTOBOpPY 3 ABCTpO-
YropuuHo1o, 3riiHo 3 akuM [ annunHa, yacTuHa BbykoBHHU 1 3akapraTTs yTBOPIOBAJIN OKPeMUN KOPOHHUH Kpaii
(Kronland) y cknmami ['etbManary Cropomajncekoro. [Tutanss momo Kronland Bukiikaio omip MosKiB, a aBCTPO-
yropeekuit aurmiomar M. doprau crepKyBas, 1o IeThbMaH He GakaB YTBOPEHHS Lli€i TePHTOPIANbHOT OMHHUIT
1 OyB 3aJIOBOJICHHI JCHOHCAIII€I0 TAEMHOTO MPOTOKOJY IIOI0 YTBOPEHHS KOPOHHOTO Kparo. 1. Ckoponaacekuit y
«Croraiaxy» 3asiBIISIB MPOTIJICKHE — ABCTPO-YTOPIIMHA 3asSBUIIA PO 3AUIICHHS CTATyCy-KBO MO0 [ amumauHu
SIK «TOKOHaHH# (akTy», a cam M. doprad Gy HeraTMBHO HaIATOBaHMi IpoTH Yipainu [17, ¢. 259]. 3rogom mics
nporonomennas 3YHP retbMaHCBKUi ypsi MOYaB MPoIiec 0OTOBOPEHHS 3IIyKH 3eMeNb B OJHY COOOPHY JEpIKaBy.
Henerxkumu Oynmu ykpaiHO-KPUMCBHKI CTOCYHKH, ajike YKpaiHcbka JlepikaBa Oaunina Kpum sik CBOO CKIIaI0BY Yac-
TUHY: « YKpaiHa He MOXKe KHUTH, He Bosofitoun Kpumom, e Oyae sik Tiso 6e3 Hir. Kpum mae Hanexxatn Ykpaini. Ha
SKHX YMOBaX, II¢ HEBOXJIMBO, YU Oy/Ie 11e MIOBHE 3JTUTTS, a00 5K IIMPOKa aBTOHOMIsl, SIKIIO 3aX0YYTh CaMi KPHMIID.
HatomicTh kpuMchka Biana Ha 4o 3 Cyneiimanom CylbkeBUYE€M ONUpaiach TaKUM iHILIaTUBaM, uyepes 110 Ha-
IITOBXHYJaCh HA MUTHY BiifHY, 3a00poHY TeleOHHO-TeIerpadHOTOo 3B’ 3Ky Ta 3aTi3HUYHUX IepeBe3eHb. [lics
TakuxX KpokiB KpuMcbkuii kpaiioBuii yps OyB 3MyIIEHUX BiIMOBUTHCH BiJl IIaHIB IIOJO CyBEpEHITETY 1 3ampo-
MOHYBAB IJIaH 1010 ¢eneparii 3 Ykpaincbkoro Jlepxapoto, Ta 1. Ckoponaachkuii 3 TUM HE MOTOAMUBCS 1 HAIo-
JISITaB JIUIIE HA aBTOHOMI1. 3pelITor0, IeperoBOPH HEe YBIHYAJKCH YCITIXOM HOMPH T€, III0 CTOPOHH J0 OCTAHHBOTO
ONTUMICTHYHO OIIHFOBAJIM MOXIIUBICTh TOAANBINNX JoMOBIeHOCcTel [2]. KoHcominamist ykpaiHChbKHX €THIYHUX
TEpUTOPiil po3BUBAJIACh 1 Y BEKTOp1 TOMOBIIeHOCTel npo npuenHanHs Kybancekoi Hapoanoi PeciyOniku Ha aBTO-
HOMHUX 3acajax.

VYHiTapHiCTh, K HE MapagoKcanbHo, He ckacoBye i DeneparuBHa [pamora («I'pamoTa 10 ycix ykpai-
CBKHX TPOMAJISIH Ta K03aKiB») BiJ 14 mucromana 1918 poky. besniu cydacHukiB ['eThbMaHa CIpHAHSIN TIH KPOK
SIK 37249y YKPaiHCBKOTO CyBEpeHITeTy, mpote 1e He Tak. 1. Ckoponaackkuii He OyB IOPUCTOM YH HONITOJOTOM,
TOMY BXXHBaB TEPMiH «denepaiis» A0BIIbHO, Y TOTOYaCHOMY MOIYJISPHOMY PO3yMiHHI; HOTO KOHIICTIIIIO B3a-
emuH Ykpainu 3 Pociero He MOKHA OKPECITUTH CIOBOM «(pemepalis» B Cy4acCHOMY MONITOIOTITHO-IOPHIHIHOMY
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TIIYMa4eHHI, OCKIJIbKU BiH IMIOCHJIAETHCS Ha YKpaiHy SK Ha «JIEPKaBY» 3 «OKPEMHM» 1 «CaMOOYTHIM» CTaTyCOM.
VY «Cmoranmax» BiH 3a3Ha4MB: «YKpaiHa Oyna JepKaBorO 3 yCiMa MpaBIIBHO (YHKIIOHYIOUYMMHU YCTaHOBAMH, 3
BU3HAYCHUMH TUTAaHAMMU JiHi, 3 piHAHCOBHM OFOIKETOM, 3 TIEBHOTO MPOTPAMOIO CTBOPEHHSI apMii, sika Maia OyTH
opranizoBaHa Jio BecHU 1919 poky, 3 MPOMHUCIIOBICTIO, IO BIIHOBIIOBAIACH, 3 IEBHUMH MIXKHAPOJAHUMH BiIHOCH-
Hamu» [17, ¢. 339]. [lns po3yMiHHS IpUYHH TiporoJomnieHHs PenepaTuBHOT [ paMOTH HEOOXiTHO 3pO3YMITH 1 Teo-
MOJITHYHY cHUTYyalito: [{eHTpansHi nepkaBy, ki miaTpuMyBanu YkpaiHcbky [epkaBy, mporpainu [leprry cBiToBY
BiliHYy, HATOMICTh AHTaHTa Oakajla BU3HABaTH YKpaiHy TUIBKH SK ckianoBy Pociro. [IpencTtaBHUKY coro3y-Tiepe-
MOXIIS IPOBEIH 3ycTpiu y Slccax i3 mpeacTaBHUKaMu [ eThMaHAaTy 1 HApaBWIK 10 YKpalHH TUTIOMATHYHY MiCit0
EHo nmumre micns omyOnmiKyBaHHS BHIIE3TaJaHOTO JOKyMEHTY. YacTHHA «O1I0oro» poCiiChKOro pyXy (30Kpema,
Bpanrens Ta Hu3Ka pOCICHKUX OpraHizaiiil) IMBUINCH HA YKpaiHy sIK HAa CaMOCTiHHY KpaiHy, He cy0’eKT dene-
parii, a HOBHOIIPaBHUM WICH COI03Y MIPOTH «IEPBOHUX).

Po3yminHs hopmu AepxkaBHOTO NpaBliHHA YKpaiHChKOi JlepkaBu cTae KiIroueM AJis aHamizy Gpopmu mosi-
TUYHOTO pexuMy. Haj3BruaiiHi MOBHOBaXEHHS, KOHTPOJIb TPHOX T'JIOK BIIaJIH, ICBHI OOMEKCHHS IEMOKPATHIHNX
mpaB (HapuKJal, CKacyBaHHS 8-TOAMHHOTO poOovoro Hs 3 29 kBiTHA 110 17 ceprnst 1918 poky) Oynu BUMyLIEHUM
3aXO0JIOM, III0 TMTPHUHOCHIIO BiTYyTHY KOPHUCTh Y HaJ3BUYAHHUX yMOBaX, Ha BiIMiHY BiJI HOMYTiCTCHKHUX JIO3YHTIB
YLP. Ha THUMYacOBOCTi BCTAHOBJIEHHS CUJILHOTO pexKuMy HarosomryBas i [TaBino Ckoponaacekui: « 51 BeBHEHUH,
mo YkpaiHa Moxe iCHyBaTH TUTbKkH y Gopmi [eTbMaHcTBa. 3BHMUYAHO, pOJIb TeThMaHa Ma€e OyTH CYTTEBO ypi3aHa,
MOPIBHSHO 3 THMU MPaBaMH, KOTPi s OOl JIMIIIE TUMYACOBO IPUCBOIB JJIsI BOPOBAKSHHS B JKUTTS BCIX TUX ITO-
YUHaHb, KOTPi 1HAKIIe TpoBeneHi OyTr He MOXyTh» [17, ¢. 163]. HaBiTh monpu neBHi 0OMeXeHHs, TOTITHIYHHUHA
pexxuM Ykpaincpkoi JlepkaBu MO)KHA BBaXKaTH IEMOKPATHYHHM, aJDKE TPH Biai mepeOyBaliil TeMOKPATHIHO-
KOHCEPBATUBHI CHJIY, ICHYBaB ILTIOPAIIi3M 17ICOJIOTiH, TapTii Ta opraHizamiid (TpOMaJsTHChKE CYCIIBCTBO), 3aKpi-
IUTIOBAJIACH PIBHOMNPABHICTH YCiX TPOMAJISH, TBOPHBCS CEPEIHIN K1ac — rapaHTis HapOAOBIANAs. 3a TBEPKECH-
M O. Kommmnenka: «®@opMyBaHHS MIiCIICBOi BIIaJM HA BiJIMIHY BiJl CHCTEMH IIEHTPAIBHUX OPraHiB yKpaiHCHKOT
JIep KaBH, IIPOXOAWIO B 3HAYHO CKIATHIMMX yMoBax. Haifmepie ciin 3a3Ha4uTH, 0 «3aKOHHU PO TUMYACOBUIMA
JIEpKaBHUM yCTpild YKpalHW» MpakTUYHO HE 3adinaiu Mux mpobiem. Jluime B rerbMaHChKii «IpaMoTi 10 BChOTO
YKpalHCBKOTO HApOAY» Bill 29 KBITHS MOBiIOMIIANIOCS, 10 pa3oM i3 LleHTpanbHoio Panoro posmyckaroTbes 1 Bei
3eMenbHI KoMmiTeTu. Taka cama Jons criTkana i copmosani B YHP mictiesi opranu. [Ipusnaueni [lenTpansHOO
Panoro xomicapu Oynu ycyHYTi 31 CBOIX MOcajl, iX 3aMiHWJIM TaK 3BaHi «CTaApOCTU», SIKI i OUOJIMIIM MiCLIEBY a/IMiHi-
CTpaIlito. ...3a CBOIM CTaTycOM I'yOepHCHKi CTapOCTH Maiike MOBHICTIO BiJINIOBIJIANIH POCIMCEKHM I'yOepHaTopam,
Ta ¥ y3araji BCsS CHCTEMa MiCIIeBOi BIIaJM TIOCTYIIOBO HAOIMXKaiacs JI0 KOJUIIHBOI pociiichbkoi Moxedi. ...OaHak
icHyBaJsIa mpobiemMa, Mo yCKIIAIHIOBAIIO CUTYAIF0 YKpaTHChKil [lepxaBi MpoOTATOM yChOTo 1i HEJIOBIOTO iCHYBaH-
HS: XpOHIYHUHN KOH(IIKT MiXkK MiCLEBOIO aIMIHICTPALIIEI0 i OpraHaMH MiCIIEBOTO CaMOBPsIyBaHH:». [ eTbMaHChKi
i71e1 HapoMOBIAIIS Pi3KO KOHTPACTYBaIIX 3 Taciamu JlupekTopii mpo Ykpainy «abo comianicTiuuny, abo HiIKy» Ta
JUCKPEIUTALIE€I0 OKPEMHX KIIACIB IPOMa/IsH, K1 IeperyKyBaJuCh 3 OUTBIIOBUIILKUMHE TomIsiAamu [ 1, c. 646-667].
VYkpalHCBKi KoJia, YKpaTHChKi TIOMITHYHI MapTii, OUTBIIICTh 3 SKMX CHOBIyBallH COIliali3M, BOPOXKE CTABUIIHCS JI0
I'erbmana. B. BunHIUEHKO, 30KpeMa, Ha3BaB MOMITUYHUN peXUM YKpaiHCchbkoi [lepixaBu « H0pHOCOTEHHO-0YPIKy-
a3HOIO BakxaHajieo» [8, ¢c. 278].

ITpaBo mns IaBna Cxopomaickkoro OyJio IHCTPYMEHTOM JIJIsl TOJNIBIIUX NI y cdepi po30yaoBH KpaiHH.
Kpim poro, BEpXOBEHCTBO IIpaBa Ta rapaHTyBaHHS IPUBATHOI BIACHOCTI SIK OCHOBHI €JIEMEHTH KOHCEPBAaTUBHOI
JIEMOKparii KoM BHU3HaBaJHCh B YKpaiHchkiil [epxasi. [eTbMaH B yMOBax peBOMIOLIHHOI aHApXii Ta MpaBo-
BOTO HIriIi3Mmy 3ayBaxxuB: «JIMOOHB, JKOJHA YCTaHOBA CTApOTO YpsALy HE MOCTpaxkaana TaK Bijl pEeBOIIOIII, SK
MIHICTEPCTBO FOCTHUILII. ...3 MOYaTKOM PEBOMIOLIT Bce Oy0 po3irHaHo, PaKTUYHO CyAOBE BiIOMCTBO IPUIIMHUIIO
icHyBaHH:» [17, c. 245-248]. T1. CropomnaachKuii BBaXaB, IO 3aKOH 3a CBOIM 3HAYECHHSM 1 POJUTIO B CYCHIILCTBI
HE MOXeE CIIyTyBaTH 3ac000M y O0pOTHOi pi3HUX MOMTUYHUX Teuidl. Cuia 3aKoHy Mmoisraiia Mmepil 3a Bce y Horo
cTabUTFHOCTI, MMOCITIIOBHOCTI Y 371MCHEHHI MOCTaHOB. BU3HAYSHHS TPaBOBOTO CTAaTyCy OCOOH 3aKPIIIIOBAIOCH Y
HOPMAaTUBHO-IIPABOBUX aKTax i rapaHTyBaHHI Aep>KaBolo IpaB, cBO0OA, 000B’A3KiB, BIAMOBIAaTIbHOCTI, BIAMOBI-
HO JI0 SIKMX 1HJTUBIJ SIK Cy0’€KT IpaBa Mir KOOPIWHYBATH CBOO TIOBEIHKY B cycmiiabeTBi [10; 23, ¢. 13]. IlpuBarHa
BJIACHICTH SIK IPUPOJIHE IIPABO JIOIMHU — IIE OTHE BAXIIMBE MMUTAHHS, PETYIIOBAHHIO SKOTO MPUALUICHA yBara y Ji-
sipHOCTI ['eTbMana. Llei Kpok pa3oM 3 HaIaro[HKEHHSM UBLUIEHIX HPAaBOBITHOCHH 3aITyCTHB PUHKOBY €KOHOMIKY.
YV nonepeaHii myOnikaiii aBTop BKa3yBaB Ha CIYIIHY OLIHKY YKpaiHncbkoi epxasu . Haraescbkum: «I'eTbManat
IPYHTYBAaBCSl Ha 3BUYalHOMY TO€JHAHHI MOHAPXIYHUX, PECIyONIiKaHChKUX 1, IO 0COOIHMBO XapaKTepHO, TUKTa-
TOPCHKHX 3acaj. Moro mijy[aHuM rapaHTyBalHCh 3BHYANHI MPOMAJAHCHKI IpaBa, HAJaBaNach MOBHA CBOOOIA B
E€KOHOMIYHiH 1 (PiHAHCOBIN AUITHKAX, 0COOIMBO HATOIONIYBAIOCS HA CBATOCTI MPUBATHOT BIacHOCTI» [9, c. 120].
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Haii6inpury yBary IlaBno CkopomnaJIChKUH MPUAUTUB KOHCTHTYIIHHOMY 3aKOHOAABCTBY, aJKe IIe «Kap-
Kac» KpaiHH, KU 3yUHUB Xa0C, HAJIATOMB ITOTYKHHI ep KaBHUI MEXaHi3M, B OCHOBI SIKOTO 3aKJIQJICHO CUIIbHY
Biany ['eTbMana i 9iTKO CTPYKTYypOBaHi OpraHH IEHTPAIBEHOTO yIPaBIiHHSA. OCHOBHUMH JOKYMEHTAMH KOHCTHUTY-
HiHOTO Xapakrepy Oynu «3akOHU PO TUMYACOBHUI Jep:KaBHUM ycTpiit Ykpainm» i1 «I'pamoTa 10 Bcboro YkpaiH-
ChKOTO Hapoay». OKpiM HUX 3TOZIOM IPEACTABICHO MUy HU3KY BAXKIIMBUX 3aKOHIB, IO PETYITIOBAIIN BaXKIIHBI ac-
MEKTH KUTTEASUTBHOCTI CyCibeTBa («3akoH mpo 3acHyBaHH: [epxaBHoro CeHaty», «3aKkoH PO IPOMaJISTHCTBO
VYkpaincekoi [epxkaBu»). Bonu miskom BigmoOpaswmm norisiay [1asna Ckopomnaackkoro Ha JepaBy y MPaBOBii
momuHi [7; 16].

[Ticnst mep>kaBHOTO MEPEeBOPOTY, BunHeHOTo JlupekTopieto, [eTbMan eMmirpyBaB no Himeuuwmnu, ae 3a-
CHyBaB YKpaiHCbKHil coto3 xJ1i6opobiB-gepxaBaukiB (YCX/) na 6a3i YAXII Ta 040oauB reTbMaHChKHUH pyX, TO-
JIOBHHMM 1JI€0JIOTOM SIKOTO cTaB B’siuecnap JlunmuHchkuil. Dimiany oprasizamii MOMIMPIOIOTHCS Ha BCKO €BpoITy
ta AMepuky. YCX/I y cBoiii mporpami Ta B. JIMMUHCBKUH y BIACHUX MpaLsX HAroJjoOUIyBajlH, 0 0e3 JepKaBH
HAaIlisl ICHyBaTH HE MOXe, a YKpaiHy MOBHHEH OYONUTH [ eThMaH, JHHACTHYHICTH SKOTO 3aKpiILIoBajIach 3a po-
noMm Ckoponancekux. Tak mouaBcst Tpetiid etan Tpancdopmanii norsais [laBma Cxkoponaacbkoro Ha IepKaBy i
MPaBo, Ji¢ aKIEHT 3MIIYEThCSI HA TEOPETHYHY PO3POOKY TeThbMaHCHKOI 1/1ei 13 BpaxyBaHHSAM JIOCBIY iCHYBaHHS
VYkpaincbkoi [epxaBu. BiH BUAITUB KijlbKa BaXIJIMBUX HANPSAMKIB y JepKaBOTBOPEHHI: KJacoKparis (0anaHc Mix
BJIQJIOK0 1 CYCIIIBCTBOM, TUTFOPAJIi3M iei; BIIbHI XJ1100pOOH-KO3aKH K JJOMIHYIOUHNH «OpTaHiYHUI KJlac) Ta KOH-
cepBaTH3M, MOHapXis-reTbMaHaT, CTAHOBJICHHS HallloHaJbHOI emitu. Bocenu 1927 poky B cepenosumi Y CX]]
po3ropTaerhcsi KOHQIIKT Mixk [1. Crkopormanchkum i B. JINIUHCEKIM 13 B3a€MHUMH 3BUHYBaYCHHSIMHU Yy HaMaraHHi
y3ypITyBaTH JIiIEPCTBO, TOMY PyX 3TOJIOM PO3IABCS Ha JBi BENUKI OpraHizaiii — bpaTtcTBo ykpalHCEKUX KITacoKpa-
TiB-MoHapxicTiB (B. JIunuHcbkMit) Ta YKpaiHChKHN cOr03 reThbMaHIiB-IepkaBHUKIB (I1. Ckoponaackkuil), sKi 3a
CBOEIO CYTHICTIO BiioOpaXkau ofHy U Ty  inet0. OCHOBHUMH 17I€OJIOTTYHUMHU CYTIEPHUKaMU KOHCEPBaTOPiB-MO-
HapXicTiB OyJia 04OIOBaHa MOJKOBHHKOM €BreHoM KoHoBasbieMm OpraHizailist yKpaiHChKUX HAI[IOHATICTIB, SIKUX
TeTbMAHCHKUI PyX KPUTHKYBaB 32 HEKOHCTPYKTHBI3M y MHUTaHHI Jep>KaBHOTO OymiBHUITBA. [eThMaH 3a3HAYaB:
«isnpHicTs monkoBHUKA €. KoHoBanbs 3 Hioro OYH — ogHe 3 HalTipmvX 1 HANIIKIUTHBIIIUX SIBUI y HAIIiH 1
0e3 Toro He JyKe BXKe Becenii ictopii» [22, ¢. 63-69].

OTxe, TiICYyMOBYIOUH JOCTIDKCHHS JAaHOT TEMH JIOMIJIFHO TIOTOIUTHCH 31 ciioBamu B. Moposa, skuii ak-
nentye nosuuito O. ynasruna (mepuoro MiHicTpa 3akopAoHHUX cnpaB YHP, ambacanopa Ykpainu B Codii):
«...B YCAKOMY pa3i He MOXKHA BHKpeciroBatu 100u ['etbmanaty 1918 poky sk iHTerpajibHOT YaCTHHH iCTOPIi ca-
MOCTIiHOT YKpaiHchkoi JlepkaBu 1 He MOMIYaTH IMX MMO3UTHUBHUX KPOKIB, [Ki B Lel yac Oynu 3pobieHi, abo mo-
3UTHUBHUX, X04 1 He 3MiHCHeHUX HamipiB» [13, c. 269]. 3a TBepmkenHsM 10. Tepemenka: «Brusuaroun 3100y TKH
l'eTbMaHaTy 1 KOHCTATYIOUHM YCi TPYAHOILI 1 CKIaHICTh B3a€EMUH B YKPAIHCHKOMY CYCHIJIBCTBI, PO3IIILIA€EMO HOTO
K (paKTUYHO IMepIny crpoOy YTBEPKSHHS BHYTPIIIHEOTO MUPY 1 CIIBIpaIli BCiX HOTO BEpCTB, MOJITHYHUX TEUii
Ta iHCTUTYTIB B YKpaiHi HOBITHROI 100m» [19].

BucHoBku. [Tapno CkopormnacbKuii 3p00HB HEOLIHEHHHH BHECOK B JIEPYKaBHO-IIPABOBY CHIAIIIUHY YKpa-
{HH, aJXKe iICTOPis CTAHOBJICHHS HOTO JepKaBU B OypeMHHI 4ac PEBOIIOIIT € TIOBYAILHIM JTOCBIIOM IS Cydac-
HUKIB. BiH nojsiraB He TIBKHM Y MPAKTHYHUX KPOKAX BIAJIH, & 'y TCOPSTUIHHX 11X, PO3poOIeHNX [ eThMaHoM.
Moro nmorisay Ha jepkaBy i IpaBo MOKa3ald PHCH, HEOOXiHiI I PO3BUTKY TemepiuHboi YkpaiHu — BiAmoBi-
JATBHICTH, TpodecionanisM, BepXoBEHCTBO Mpapa. Bei mnoan misutbHOCTI [1aBma CKOpOManchbKoro y MiJICYMKY
oxoruieHi Horo cinoBamu: «11106 He cTanocs, Ykpaina B Tiit uu i popmi Oyae. He 3mycui piuky moBepHyTHCS,
TaK caMo 3 HapoJIOM: HOTro He 3MYyCHII BIIMOBHUTHCS Bij Horo igeaniB. Termep Mu )KMBEMO B YacH, KOJIM JIMIIIe Oar-
HETaMH HI40ro He 3pooui. Ale if 6e3 OarHeTiB CBOi iieanu He BiACTOATH, TOMY TpeOa maM’siTaT, o rapaHTOM
CYBEPCHITETY 1 He3aJIeXKHOCTI YKpainu € 30poiiHi Cuin YKpainu Ta Bech YKpaiHChKUN HApOJ.
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OPTAHIBAIIMHO-ITPABOBI 3ACAJIN
MIZKHAPOJHOI AI1JIbHOCTI YKPAIHCBKOI IIEHTPAJILHOI PAIU:
ICTOPUKO-ITPABOBE JOCJIKEHHHSI

Cmammsi npucesuena 0ocaiodNiceHto npoonemu opmysanHs ma ceHe3ucy KoHyenyii 306HiuNb0I noimuxky ma
OCHOBHUX emanis ii peanizayii y nepioo oisnvrocmi Llenmpanvnoi Paou Yipaincerxoi Hapoownoi Pecnyonixu. 30iiicnero
icmopuKko-npasosull auaiiz npasosux akmis, npuinamux ¢ 1917-1918 pp., a maxooic ouniomamuynux piuiens, ix Ha-
cniokig. Oxapakmepuso8ano 0OCACHEHH S 1l YRYWeHHs MO204ACHO20 YpAaoy Y cghepi MidcHapoonux ionocun. OkpecieHo
6NIUG A 3HAYEHHS OISIbHOCME MOJLO00I 0epiicasu Ha MIdCHAPOOHIU aperi, NIOMPUMKU THO3EMHUX NAPMHePI8 md C6i-
MOBOI CRITbHOMU 3A2ANI0M, OCOOIUBO 8 NOPIGHSAHI 3 CYYACHOK CUMYAYIEIO 8 KDATHL.

Knrwouoei cnosa: misicnapoona OisnbHicCmb, MIDICHAPOOHT BIOHOCUHU, MIJICHAPOOHA NPABOCYd cKmHicmy, YHi-
sepcanu, Yxpaincoka Llenmpanvna Paoa, Ykpaincvka Hapoona Pecnyonixa.

Melnyk I.

Organizational and legal basis of the international activities of the Ukrainian Central Council: a historical
and legal study

The research is devoted to the study of the problem of the formation and genesis of the concept of foreign policy
and the main stages of its implementation during the period of activity of the Central Council of the Ukrainian People’s
Republic. A historical and legal analysis of legal acts adopted in 1917-1918, as well as diplomatic decisions and their
consequences, was carried out. The achievements and omissions of the then government in the field of international
relations are characterized. The influence and significance of the activity of the young state in the international arena,
the support of foreign partners and the world community in general, especially in comparison with the current situation
in the country, are outlined.

Taking into account the world experience of state formation, it is obvious that the situation in the international
arena and the presence of support from foreign states are important for the successful formation and development of a
state. From 1917 to 1921, it was external factors had a significant impact on the restoration of Ukraines independence.
Therefore, at the current stage of state formation, especially in the conditions of Russia s full-scale war against Ukraine,
a thorough study of the historical and legal experience of the revival of Ukrainian statehood during the time of the
Ukrainian Peoples Republic is extremely relevant and important. Yes, some problems of the direction are considered in
general works, however, the formation of Ukraine in the international arena has its own history and traditions, which
requires separate consideration and analysis, which determines the relevance of this study. A deep and comprehensive
study of the experience of the implementation of the foreign policy of the Ukrainian People'’s Republic, taking into
account the situation of Ukraine in today s conditions, will make it possible to emphasize the current situation in the
international arena. In addition, the study of the peculiarities of the implementation of the foreign policy of this period
will make it possible to take into account the miscalculations in the formation of the foreign policy concepts of the
current elites and avoid them today.

The purpose of the article is to conduct a study of the impact of the situation in the international arena on the
restoration of Ukraines statehood during the period of activity of the Ukrainian People’s Republic and to take into
account the positive and negative consequences of the decisions made by the political elites of that time in the process
of implementing the state s foreign policy.

Thus, the foreign policy of Ukraine during the period of the national revolution, in particular during the activity
of the Ukrainian Central Rada, is characterized by the formation of the concept and definition of the main directions
of development with the aim of gaining independence. Therefore, the most significant achievement of this period is the
recognition of Ukraine as a full-fledged subject of international relations and the implementation of an independent
foreign policy. In addition, the foreign policy assets of the Ukrainian People’s Republic, despite miscalculations and
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mistakes, in addition to the formation of an independent foreign policy, were the creation of the General Secretariat for
International Affairs and the development of international relations with foreign countries, in particular in the search
for support and assistance in the fight against Bolshevik Russia. Thus, having declared independence and received
recognition in the international arena, Ukraine once again proved that it cannot exist as part of Russia and thus made a
significant contribution to overcoming the widespread stereotype of «great and indivisible» Russia, which we continue
to prove today.

Keywords: international activity, international relations, international legal personality, Universals, Ukrainian
Central Council, Ukrainian Peoples Republic.

IMocTanoBka mpoodyieMu. 30BHINIHBONIOMITHYHA MisTIbHICTh HAJCKUTH 0 HEBIJl'€MHHUX EJICMCHTIB CY-
BEPEHHOI Aep>KaBH Ta 3iIICHIOE 3HAYHUII BIUTUB Ha i1 CTAHOBJICHHS 1 pO3BUTOK. YacTo BIACHE CHUTYyaIlisl HA MiX-
HApOJIHIN apeHi € OCHOBOIO YTBEPKCHHS HE3aJICKHOCTI OKPEMOI IepKaBH. AJDKe Jep KaBOTBOPYI MPOILIECH 3alie-
KaTh SIK BiJl BHYTPILIHIX 00CTaBUH B KpaiHi,TaK i BiJl aKTyaJIbHOTO M>KHAPOTHOTO (OHY. BiAMOBIIHO CTAaHOBICHHS
VYxpaincekoi Haponnoi Pecrry6niku (mami — YHP) B mepion Yipaincekoi Llentpansroi Pamu (nami — YLIP) crmo-
HYKaJI0 PO3BUTOK MIXKHAPOIHOI AISUTFHOCTI Ta CTBOPECHHS MEXaHI3MIB peaji3amii 30BHIIIHBOI TOTITUKHA MOJOIO0L
IepkaBu. Binrak Oyia 3akiageHa I OCHOBa HaBITh IIOIPH 3HAYHI MEPEIIKOAN. A TOTOYaCHUM ITOJITHIYHUM IPO-
BOZIOM OyJ10 3iHCHEHO YMMAasl0 BaXKJIMBHX KPOKIB 33Ul BiHOBICHHS MIXXHAPOXHOI Cy0’€KTHOCTI YKpaiHCHKOI
IepkaBu. 30KpeMa, 3yCHIIISI TUIDIOMAaTHIHOTO KOPITyCy Oyiy CIIpsIMOBaHI HacaMIIepel Ha YTBEPUKEHHS YKpaiHu
SIK TIOBHOIIIHHOTO Cy0’€KTa MI>KHAPOIHUX MPABOBIIHOCHH, & TAKOXK 3700yTTS MiXKHAPOIHOI M ITPUMKH Y O0pOTHO1
3a 30epeKeHHs He3alueKHOCTl. OnHAK, He3BaKAIOUU Ha 3HAYHY KUTBKICTh HAYKOBHX JOCHTIHKEHb JAHOTO TEepiomy,
MaJIOBUBYCHIMH 3QJIUIIAIOTHCS IIUTAHHS CTBOPEHHS Ta PO3BUTKY MEXaHI3My peaizallii MiXXHapOIHOI AisIIbHOCTI
Ta 30BHIMNIHIX BIIHOCHH. BilMOBIIHO AOCTIIKEHHS TaHOT MPOOIIEMAaTHKHA CTBOPUTH MOYJIUBICTh I'PYHTOBHIIIIOTO
PO3yMiHHS 0COOIMBOCTEH AepKaBHOTO OyIiBHHIITBA HA 3a3HAUCHOMY €Talli Ta 3a0e3MeUNTh BpaxyBaHHs yCIimI-
HUX Ta MPOBAIBHUX PIlIeHb Y IPOLEC HaJaroKeHHS Mk IepkaBHUX BigHocHH YIIP. Amke po3BUTOK cydacHOL
Jiep>KaBH Ta 30epeKeHHs 11 He3aJIeKHOCT] 3 BpaXyBaHHAM JOCBiTY MIKHAPOAHO NisMbHOCTI YKpaiHCBKOI IepxKaBH
y Tepioj] HalliOHAJTLHO-BU3BOJILHUX 3Maranb 1917-1921 pp. € BaXXJIUBUM YMHHUKOM 11 T€HE3UCY Ta KIHOYOBHM
€JIEMEHTOM SKOCTI i po30y0BH, 1110 Oe33armepeyHo 3poCcTae B EPioj BEACHHS BiifHH 3 POCI€I0.

AKTYyaJbHICTh TeMH TOCTiI:KeHHsI. BpaxoByroun CBITOBUI JOCBIA NepKaBOTBOPECHHS OYEBHUIHO, IO
JUISL YCIIIITHOTO CTAHOBJICHHS Ta PO3BUTKY AEP>KaBH BayKJIMBE 3HAYCHHS Mae CHUTYallisl HA MIKHApOAHiH apeHi Ta
HAsBHICTh MIATPUMKH iHO3eMHHX nepxkaB. Y 1917-1921 pp. BU3HAYHMI BIUIMB Ha BiTHOBJIEHHS HE3aJIEKHOCTI
VYkpainu Manu came MiXJepKaBHi BitHOcHHH. ToMy Ha CygacHOMY €Talli IepKaBOTBOPEHHS, 0COOIMBO B yMOBaX
MMOBHOMACIITa0HOI BifHU pocii mpoTH YkpaiHu HaI3BUYAIHO aKTyaJbHHM Ta BRKJIHBHM € IPYHTOBHE BUBUCHHS
ICTOPHKO-IIPaBOBOTO JOCBIAY BiAPOMKEHHS YKpaiHChKOi AepkaBu 3a 4aciB YIIP. Tak, okpecieni mpoOiemu po3-
DISJAIOTHCS B Y3aTralbHIOIOUUX MPAIX, IPOTe, CTAHOBICHHS YKpaiHU Ha MDKHAPOIHINA apeHi Mae BIACHY iCTOPIO
1 Tpamuiii, mo nmorpedye OKPeMOro BUCBITICHHSA Ta aHaJi3y, O BKa3ye Ha aKTyaJbHICTh JTAHOTO JOCIiIKEH-
Hs. [mnOoke Ta BceGiuHe BUBYCHHS JOCBIMYy peaniailii 30BHINIHBOI AisutbHOCTI YI[P 3 BpaxyBaHHSAM CTaHOBHIIA
VYkpaiHa B yMOBaxX ChOTOJCHHS JTO3BOJIUTH PO3CTABUTH AKIEHTH 1 BU3HAYUTH LUIIXU po30yaoBU YKpaiHu y mii
cepi.

AHani3 ocTaHHiX gocaixkens i myoaikaniii. Eranm ¢opMyBaHHS 30BHIIIHBOI MOJITHKU Ta PO3BUTKY
MDKHApPOJIHHX BiTHOCHH y 100y LleHTpanbHoi Paan mociimKyBaio Y4MMano HayKoBIIiB. JlaHii TeMaTHIll IPUCBsYC-
HO IIpalli Cy9aCHHKIB Ta Oe3M0CcepeHiX YIACHHUKIB IMOiH, SKi X04 HOCSTh 4acTO MyOMiIUCTUIHO-TIPOTIaraHANCT-
CBKHI XapakTep, OOHAK (HOPMYIOTH TCOPETHIHE IiIIPYHTS 30BHINTHBOIIONITHYHOI KOHIENIIi YKpaiHH, 30KpeMa
M. I'pymieBcbkoro [2], B. Bunanuenka [12], [. Jopomenxka [1], O. Hlynsruna Tomro.

Pesynmeratu gOCHiIKEHD PaIsTHCHKUX BUCHUX CTAHOBISTH 3HAYHY YaCTHHY, IPOTE BOHU 3aiJe0JIOTi30BaHI
Ta B OCHOBHOMY 0a3yioThcs Ha no3utlii B. Jlenina.

OpnHak, B He3aJeXKHIH YKpaiHi po3modaBcs HOBHH €Tal JOCIIKEHb Y iCTOPUKO-TIPaBoBiit Haymi. Cydac-
Hi BYCHI HAJIAIOTh BEJIMKOTO 3HAYCHHS JOCHIKCHHSM PI3HUX acleKTiB 30BHINIHBOI MONITHKK YKpaiHChKoi LleH-
TpanbHoi Pagu. Baromumu € pesynbraru nocimipkens Takux HaykoBiiB: I IT. Tai-Hwkauka [11], 1. Jankisa [10],
. Beneneera, O. Konmnenka [6], M. Kpapuyka [7, 8, 9] B. ConosiioBoi [5] Ta iH.

Merta cTarTi noyndrae B NpoBeICHHI JOCIIKEHHs BIUIMBY CHUTYAIlil HA MIDKHAPOJIHINA apeHi Ha BiJIHOB-
JIeHHS JiepKaBHOCTI YKpaiHu y nepiox misimpHOCTI Y1IP, Ta BpaxyBaHHI HO3UTHBHUX 1 HETaTUBHUX HACIIAKIB PHU-
HWHATHX PIlICHb TOTOYACHHUX MOMITHYHHX €JIIT B MPOIECi peatizaliii 30BHINIHBOT MONITHKY JAePIKaBH.

Buxknan ocHoBHOro Matepiany gociimkennsi. Ha mogatky XX cT. po3mazn iMIiepiii CTBOPHUB CIPUATINBI
YMOBH UTS [TOBEPHEHHS HE3aJEKHOCTI T4 YTBOPCHHS HOBUX CaMOCTIHHUX AepkaB. 30KpeMa, 3HAYHOK0 T'eoIo-
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JTITUYHOIO 3MIHOKO TOTO IEPiOAy CTAJO YTBOPEHHS HA YKPATHChKUX 3eMIIIX YKpaiHncbkoi HapomHoi PecmyOumiku.
Oyonuio HoBochopMOBaHy peciyOniKy JeMOKpaTU4HE MPaBIiHH, OJHAK MEPIIi KPOKH, 30KpeMa Ha MiXKHapOI-
Hill apeHi jaBaiuch Henerko. OJHUM 3 HeraTUBHUX (DakTopiB Oyia HECHPHATINBA AWITIOMATHYHA CUTYyaIlisl Ha
¢oni Ilepmioi cBiTOBOI BiifHH, IO 0COOIMBO MO3HAYMWIIOCH HA MISUTEHOCTI JIMILIOMAaTUYHOTO Kopiycy. [Ipote, came
B JIaHUH TIepio/l BCylieped 3HAaYHUM TPYITHOIIAM 3aKJIaJAINCs OCHOBH YKPATHCHKOT KOHIICTIIIIT MiKHAPOTHOT JTisiTh-
HOCTI Ta po3novaiach po30y1oBa JUIIOMATii.

3arajbHOBIIOMHM € YMOBHUI TOJI1T BUSHHUX 30BHINTHBOT MONITHKN YKpaiHchKoi [lenTpansHoi Paau (mami
— Y1IP) Ha nekinbka nepioais. Tak, nepuuii po3nounHaeTbesi cTBOpeHHsM YLIP Ta TpuBae 10 cepeTuHH JIMCTOIA-
na 1917 poky. J171s1 11bOTO eTaIry XapakTepHUM € HallaroJpKeHHS BITHOCHH 3 Poci€ro, TOMy yci 30BHINITHBOTIONI THYHI
3axonu Oynau cHpsMOBaHI Ha peaiizalliro miei meTu. Jpyruil nepion oxoruioe cTBopeHHs Ykpaincbkoi HaponHoi
PecnyOniku Ta 3akiHuyeThes B ciuni 1918 poky. Ha maHoMy erarti po3modnHaeThesl (aKTHYHO CaMOCTiHHA Ii-
sutbHicTh YIIP Ha Mi>kHapoaHiil apeHi. [0JIOBHOIO METOIO JiSTTBHOCTI JUILIOMATUIHOTO KOPITYCY B el dac Oyiio
JIOCSITHYTH BU3HAHHSI PECIYOJIiKM Ha MiXKHAPOJIHOMY PiBHI Ta OTPUMATH MiATPUMKY KpaiH-ydacHHIlb AHTaHTH,
3okpema AHriii Ta @panuii. HapewTi TpeTiii etan po3nounHaeTscs B ciuHi 1918 poky Ta TpuBae 10 NpUMUHEHHS
nisutbHOCTI YKpaincbkoi LlenTpanpaoi Pagu y kBiTHI 1918 poky. BusHayansHOO prCOIO JaHOTO TMepiony Oyia 3Mi-
Ha MPIOPUTETIB PO3BUTKY MIKHAPOAHOI AisUIBHOCTI Ta HANArOMKeHHS MIKIEpXKaBHHUX BiHOCHH 3 HiMeuuuHOIO
[1, c. 47-50].

Binrak, 3 meprmux JHIB CBOTO icHyBaHHs YKpaiHchka LlenTpansaa Pana moBuHHA Oyiia BU3HAYUTH OCHO-
BHI HamnpsMH BHYTPINIHBOI Ta 30BHIMIHBOI MOJITUKK AepkaBH. OcOOIMBO BaXIMBUM OYJIO 3aBIaHHS 3aKJIACTH
OCHOBY MDKHAPOJIHOI MOJITUKU Ta OKPECIHMTH 3acamd MalOyTHBOTO crarycy YKpainu. JoCHiIKyroul acrekTu
30BHINTHBONIOMITHYHOI opieHTaltii YIIP, TOIiIbHO HATOJIOCHTH Ha TeonoMTHYHHUX morisinax M. ['pymescrkoro,
SKi C(POPMYBaIH TEOPETUYHE MIATPYHTS OCHOBHOI KOHIIEMIil. Tak, OMIHMBIIN PEealbHy CHTYAIIi0, SKa CKIAIach
micis JlroTHEeBO1 peBomtontii, M. I'pylieBchkuii 3alponoHyBaB aBTOHOMIiO Ykpainu y cknaai Pocii. OnHak, mia
HaI[lOHAJIBHO-TEPUTOPIATbHOI aBTOHOMI€I0 MaJOCh Ha yBa3i 00’ €IHAaHHS BCIX YKPailHCHKUX €THIYHUX 3€MENb Y
€JIMHY HaIllOHAJIBHY aBTOHOMHY YacTHHY (enepatuBHoi Pocii [2, c. 94-97]. BinnosimHo, y3araibHIOWOYH TTIO3UITIF0
ronoBu YkpaiHcbkoi LlenTpanbaoi Pagu BapTo po3misiHyTH 0a30Bi HoNoKeHHs KoHUeniii. Tak ykpaiHChKuil Ha-
POJI BiH BBaXKaB «HAPOIOM 3aXiTHOT KYJIBTYPH, OTHUM 13 HAWOIBIN OaraTux CXigHAUMH, OPi€HTAILHUMH BIUTUBaMH,
aJie BCe-TaKH 3a CKJIaJIOM CBO€EI KyJIBTYpPH 1 CBOTO AyXy — HAPOAOM 3aXiTHUM». Y TOW 4ac, KOJIH iCTOPUYHI YMOBU
JTUKTYBaIH YKpaiHi CXIIHWU HampsSMOK, «reorpadivyHi OpieHTYBalM i opieHTyIoTh — Ha YopHe Mope». [Ipore,
BiJTHOBJICHHS TPaAMLIHHOI 3aXiIHOI Opi€eHTaLlli HE BUKIIOYAJIO iHII BEKTOPH PO3BUTKY YKPaiHCHKOI 30BHILITHBOI
JisutbHOCTI. M. [ pyIeBChbKHi IEpEeKOHYBAB, 110 YKpaiHa Malla «BUSCHUTH CBOI 3aCO0M, 3aBIaHHS i TIOTPEOH, THM
4acoM He IMOCTHIIIAIOuN 3aMHUKATUCh B SKUH-HEOYIb ONUH KPYT 3B’SI3KiB, BiIHOCHH, BIUIUBIB, a OpaTH SK MOXKHA
MIHMpIIIe, ITUPOKOBEPXOI0 PYKOIO BCE, IO MOXKe OyTH KOpHUCHUMY [2, c. 146-148].

BapTo 3a3HaunTH, 1110 WieHH O1IBIIOCTI NapTii mpeacTaBnenux B Y LIP noainsim Taky no3uuiro. 30kpeMa,
VYkpalHcbKa mapTis coriamicTiB-geneparicTiB, Comian-neMokpaTHyHa napTis, [1apTis comiaaicTiB-peBONIOMiOHE-
PiB MiATpUMYBAIH i7Iet0 aBTOHOMI1 YKpainu y ckiazi Pocii Ta BOadanu y iboMy HallKpalily TapaHTito 1eMOKpaTHy-
HUX 1 HAITIOHAJBHO-TIONITHYHUX TIpaB. HampotuBary BucTymnana jmiie YKpaiHchka (heaepariBHO-IeMOKpaTHYHA
naprtis Ta [lapTis ykpalHCBKHX COLiaNiCTiB-CAaMOCTIHHUKIB, IPEACTaBHUKHU SIKO1 BUMArajid HeraifHoOro mporoJio-
IICHHS Ta BU3HAHHS CaMOCTIHHOCTI Ta He3alle)KHOCTI YKpaiHchkoi Hapoanoi PecmyOmiku [3, ¢. 316-319].

[Jana no3uuis 6inpiocTi wieHiB Ykpaincekoi LlentpansHoi Paau Oyna 3akpimiena y I-my YHiBepcaii Bij
10 wepBHs 1917 poky. YIIP daktuuno mporoonryBasia aBTOHOMI0 Ykpainu 0e3 BiokpemieHHs Bin Pocii: «Xaii
Oyne Ykpaina BinbpHOIO. He opninstrouncs Bin Beiei Pocii, He po3puBaiouu 3 ep:KaBOI POCIHCHKOI0, Xall Hapoa
YKpalHCBKHIA Ha CBOTH 3eMJIi Ma€ MPaBO caM MOPSAKYBATH CBOIM JKUTTSIM...» [3, c. 59]. A Takox OyB copmoBa-
HUll ypan sik BukoHaBuuii opran YLIP — I'enepansauii Cexperapiat Ha 4oiti 3 B. BUuHHHUEHKOM.

BinmoBigHo peakiiss TuMuacoBoro ypsiay Oyiia O4eBHIHOIO: YKpPaiHIIIB 3BUHYBATHIIIN Y «3pajii», «cera-
patusMi», «popusi Ppouty». Oanak Bxe 12 nunna 1917 poxy no Kuesa npulyna ypsnosa neneraunis y ckiaii
MiHicTpiB M. Tepemenka, 1. Llepeteni, O. KepeHchkoro 1 B pe3ynabsraTi HEenpocTux rneperosopis LienTpansny Pay
Bce )k OyJ10 JeriTuMizoBaHo i nporojoreno [I-uit Yaisepcan [3, c. 61]. JocniiHUKN BBaXKalOTh HOT0 CBOEPITHUM
BijcTynom Bij I-ro YHiBepcaiy, ocKijbKky BiH 3mynryBaB Y1IP #fiTu Ha kommpomic 3 TUMYacOBUM ypsioM, IO Jie-
(baxTo 03HaYANO 3yNMUHEHHS MpoIiecy po30ymnoBu aBToHOMIl. [IpoTe, BapTo 3BEepHYTH yBary Ha TaKUil HO3UTHBHUN
ACTIeKT SK 3aKpirieHHs cTarycy LleHTpanbHOi Pajy B SKOCTI perioHANBHOTO MPEICTABHUIILKOTO OpraHy, 1o (ak-
TUYHO 03HAYaJI0 BU3HAHHS JIEP>KAaBOTBOPUOTO MPOIIECY HOBOI AepkaBu. Jlo TOro k Bxe B KiHLi Jiita 1917 poky
KpaiH1 AHTaHTH TPOSIBIIIH 1HII[IaTHBY CTOCOBHO HAJIATOJKEHHS MPSIMUX KOHTAKTIB 3 YKpaiHchKoto [leHTpanbHO0
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Panoro. A mepeOyBanust y Kuei koHCYabCTB AHIIIT, ITanii, benbrii Ta iHIUX JepkaB 3HAYHO IMOKPAIyBaJo Jia-
HUH mpolec Ta crpsuio iHGOpMyBaHHIO IHO3EMHHUX B1JIOMCTB PO CUTYyallito B YkpaiHi [1, c. 235-236].

Hpyruii etan mixkaaponHoi mismbHOCTI YLP posnounnaerses micns npuitastts [11-ro Yaisepcaiy. Jlanuii
aKT BCTAHOBIIIOBAB BIIACHUY JIepaBHUI a1 B YkpaiHi y GopMi JeMOKpPaTUIHOI peCIyOliKH, i3 3aKOHOJaBYOI0 Ta
BHKOHABYOIO TiJIKAMH BJIau. TakoX JIeKjIapyBaB TOJOBHI KOHCTUTYIIIMHI IPUHITUIH Ta 3aKpIILIIOBAB JIEPKaBHY
teputopito. Tak, B [I[-My YHiBepcani Oyiu 30epeskeHi MoIoxkeHHs Npo (eaepaTuBHU cTaryc YKpaiHu, Xoua BOHH
nuire GopMaIbHO 0OMEXKYBAIH CaMOCTIHY MIKHAPOIHY NisIbHICTH Iep)KaBU. Xoda, He3Bakaroun Ha 1e, YII[P
He BAaJiocs peanidyBaTtu yci nonoxeHHs. Tak sk nporonomenHs I1I-ro YuiBepcany BinOynocs Ha (oHi ckinagHOi
MOJIITUYHOI CHUTYyaIlii, sika Oyia 3yMOBJICHA IOJIITHYHOIO Ta COI[IaIbHO-€KOHOMIYHOI KPU30I0 Ha TEPUTOPIi KO-
nuiHboi Pociiickkoi iMnepii, a Takox BiitHOIO 3 UeTBepHUM cOr030M. J{0 TOTO K Taki HachHiaAku Oyyin OB s3aHi 3
BiJICYTHICTFO TIOCITIZIOBHOCTI Ta HAJIMIPHOIO CTpUMaHicTIO ypsany YHP y cdepi HallioHaIsHOTO JepKaBHOTO Oy/IiB-
HUITBA Ta HEUTPaJbHIM M03ULii CTOCOBHO OinbiIoBU3MY. binbiie Toro, YIIP ctpuMyBana cTBOpeHHs yKpaiHCHKOT
apwmii [5, c. 265].

OpHak, 3 iHII0i cTopoHH cTBOpeHHsT YHP mocunmio inTepec iHO3eMHUX KpaiH Ta aKTHBI3yBajoO PO3BU-
TOK TiCHINIMX MIKHAPOIHUX 3B’s3KIB 3 KpaiHaMu AHTaHTH. Tak, 3a JOpy4eHHSAM QpaHIy3pKoro ypsay 18 rpymass
1917 poky Oynu BcraHoBieHi odiliini BiqHocuuu 3 YHP, a BenukoOpuranis npu3zHauuia [ eHepaibHOro KOHCYa
I1. Barre cBoiM npencraBHUKOM B Ykpaini [3, c¢. 322]. Taki npu3HaYeHHs, 3HOBY X TaK{, CBIIYMIN MPO BU3HA-
HHS YKpaiHCBKOi JepxaBHOCTI. OnHaK, IONpH crofiBaHHS YkpaiHchkoi LlentpanbHoi Panu ypsaun ®panuii Ta
AHDITI YHUKaJIM KOHKPETHHUX Ta YiTKUX 3000B’s3aHb nepen YHP, a HaBmaku Hamaranuch BTSATHYTH YKpaiHy y
MIPOIOBKEHHsI BOEHHUX N1l Ha PpoHTi. B Tol yac sk YIIP posropHysa akTHBHY Mi>KHApOJIHY IisJIbHICTB, AKa Oyna
CIpsIMOBaHA Ha BUXiJ 3 BIHU.

o Toro  kpaiHu AHTaHTH HE MIIATPUMYBAJIM YKPaiHCHKUI HAI[IOHATICTUYHUN PyX Ta i7iel CTBOPEHHS
CYBEpEHHOT JiepkaBu. 30KpeMa, B IIbOMY BOHH BOaJaiu MeBHy 3arpo3y nocnadnenns Arranti i CIIA, BpaxoBy-
toun BIUIMB HiMeuuuHu B boMy perioHi. BiamoBiaHo, BitokpeMiIeHHs He3anexxHoi nepxasu Y HP Oyno no3a Ha-
[IOHATILHUM iHTEepecaM JiepKaB-yIacHUI> AHTAHTH, K1 MATPUMYBau 30epexenHs Pocii. A BiATak, po3misiaaiu
«yKpalHCbKe MUTaHHS» BUKIIIOYHO SIK 11 BHYTPILIHIO IPOOIIEMY.

Came Ha (oHi Takoi MikHapomHOi cutyarlii 22 ciuag 1918 poky Ykpainceka IlenTpansHa Paga mporo-
nocuna [V-uii YHiBepcal, 30kpema Koyid 10 okonuis KueBa Bxe migcTynanu OUTBIIOBUIIBKI Biiicbka. Tak, Oyno
3aJIeKIapoBaHo: «3 yciMa CyCiHIMH KpaiHamu, a came: Pocieto, [Tonbiero, ABcTpieto, PymyHniero, TypequnHorO
1 IHIDUMH JIeprKaBaMH. .. XKHUTHU Y 3TOJi 1 MPUs3HI, alie HisKa 3 HUX HEe MOX€ BMIIlIyBaTHCh B XKHUTTSI caMoi YKpa-
fHChKOT pecryOmikm» [4, ¢. 70]. Takum yrnHOM YHP mporonocuia He3anexHIicTh. 1le cCBO€ 4eproro 103BOIHIO
YKpaiHCBKIH Jerneraiii BUCTYIIUTH MOBHOIIIHHIM YYaCHUKOM MHUPHUX TIeperoBopiB B bpecTi, e pamsHchKa nene-
raist Oyna 3MyIlIeHa BU3HATH HE3AICKHICTh YKpaiHH Ta BiIMTOBITHO JICTITUMHICTD MPEJCTABHUIITBA PECITYOIIKH.

V neii nepiog Paga Haponuux MinictpiB YHP ctBopuna «IIpoexrt opranizauii HapogHoro MinicTepcTBa
Crpas 3akopJoHHUX». A BecHOIO 1918 poky Oyno 3arBepmkeHo npoekT 3akoHy Y HP «IIpo 3akopioHHI ycTaHOBH
VYkpaincbkoi Hapoguoi PecryOnikuy», BiAIOBITHO JI0 TOJIOKEHB SIKOTO JIMIIJIOMATHYHI MPEICTABHUIITBA YKpaiHU
MTOBMHHI OyJIM OTPUMATH 3arajbHO BU3HAUCHI MIKHAPO/IHI MpaBa y mik cdepi [6, c. 274-275].

TakuM 9MHOM, Ha JAHOMY €Tarli, 0COOJIMBO TICH MPOTOJIONICHHS HE3aJIEKHOCTI YKpaiHU YiTKO chop-
MYBaJIOCh JIBa OCHOBHI BEKTOpH MikHapomHoi mismbHOCTI YHP, siki Oyin cipsMoBaHi, 3 OJIHI€T CTOPOHH, Ha Bpe-
T'YIIIOBaHHS BIIHOCHH 3 pajsiHCbkoIo Pociero, a 3 iHIIOT Ha pO3BUTOK MIXKHAPOAHUX MPABOBITHOCHH 3 KpaiHAMH
UeTBepHOTO COIO3Y.

BinmoBiaHo, 1715 IepIIOro HaNMpsIMKy XapakTepHUM Oyia KareropudHictb. e 00yMoBIoBanock BiICyT-
HICTIO CIIPHUAHATTS OUTBIIOBUIIBKOT BIIAJIA, PO3PAXOBYIOUH Ha ii KOPOTKOTpUBAJIE MaHyBaHHA. A Biarak, YIIP He
Hamarajuach JOMOBUTHUCH 3 POCIHCHKOIO CTOPOHOIO 1 MPOAOBXKYBaa BiliHy. Xo4a He OyJ0 10CTaTHBO BIACHUX CUII
JUIst G0pOTHOW 3 OLTBIIOBHKAMH 1 HAJ3BUYAHHO CKJIAJTHO BUXOAWJIO YHHHUTH OIip, ToMy YLIP po3paxoByBana Ha
MIATPUMKY 1HO3eMHUX JepxaB. OJHaK, BPaxOBYIOUH LI 0OCTaBUHHU TaKUil CUJIOBUN BapiaHT BIIHOCHH 3 OLIbILIO-
BHIIbKOIO Pociero He mpuHiC OakaHUX Pe3yIIbTarTiB.

Hpyruit HanpsiMok OyB pealli3oBaHHiA Kpallle, 30KpemMa, 11010 CTOCYHKIB 3 KpaiHaMu YeTBepHOIo COIo3y.
Tak, llearpansHa Paga B rpyaai 1917 poky moBigomuia mpo ctBoperHs Y HP 1 3BepHynack 10 Mi>kHapOIHOT CITijTh-
HOTHU 3 MPOMO3UILIEI0 PO3NOYATH NeperoBopu npo Mup. OpHak, Oepydu 10 yBaru Mo3HLil0 AHTAHTH CTOCOBHO
HE3aJIeKHOCTI YKpaiHu, OyJio MPHWHATO PIllICHHS 30CEPEIUTHCh Ha PO3BUTKY B3aEMOBITHOCHUH 3 KpaiHamu YeT-
BEPHOT'0 COIO3Y, L0 LIJIKOM JIOTIYHO B YMOBAaX 3arpo3u MOBHOI oKymalii Ykpainu OinbioBunskoro Pociero. [lane
pIllIEHHS IPUHECIIO CBOI pe3ysIbTaTH OCKUTbKU L{eHTpanbHi ep)kaBu OyiH 3allikaBlieH] B iCHYBaHHI CaMOCTIHHOT
Ykpainu Ak aepxaB, 110 O0axxae yKIaJAeHHs MUpY. A BiJTak, 3anpocuiu aeneraniro YHP 1 ydacti y neperoso-
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pax 3 pansHchKoro Pocieto y Bpect-JIlutoBchky. MupoBa jgeneranist mpuOyia Ha goii 3 B. ToinyO6oBrudem y Takomy
ckaani: O. Cesprok, M. Jlrobuncekuit, M. Jleutcbkuii, C. Octanenko, M. I1onos. Ileperosopu Oynu CKiIaIHUMH,
ajpKe pociiichbka CTOpOHa HaMajarach JUCKpenuTyBaru npenctaBHukiB YHP. Tak, €. Mensenes ta JI. Tpoubkwuii
JIOMarajirch BUHAHHS OlIBIIOBUIILKOT JIeTIETaii sIK €IMHUX MPEJICTABHUKIB yKpaiHCchKkoro Hapoay [11, c. 11-12].
Opnnaxk, LleHTpanbHi gep’kaBu He HAIaBaJM BEIMKOTO 3HAYCHHSM TaKUM 3asBaM, 2 HATOMICTb, HAMArajlucst yKijac-
TH MUPHUU JOTOBIp Ha BUT1THUX JUIs1 ceOe yMoBax. Y pe3ynbrari 9 mororo 1918 poky Baanocs mianucaTu MUPHHA
JIOTOBIp 3 YUeTBEpTHUM COI030M, a OLIBIIOBUIIBKI BilichbKa, BIIMOBIIHO, Oyiy 3MymieHi BiacTynuty. Lle cripusiio
BiTHOBJICHHIO YKPaiHCHKOi BJaJu Ha OiIbIIOCTI TepuTopii, sky YHP BBakana cBo€r. AmKe 3TiTHO 3 yMOBaMH
noroBopy, A0 ckinany YHP Biaxommmm Xommmmaa i [Tignsmmms, a Fanununnaa 1 BykoBuHa GopMyBamu okpemuii
KOPOHHUH Kpail y ckiaai ABCTpo-Yropebkoi immiepii [ 10, ¢. 29-30]. Biarak, yxnanenns bpecTcbkoro Mupy craio
(haKkTHUYHO MEepIUM BU3HAHHAM HesajexkHocTi YHP me-tope. Xoya, MOXIIMBOCTI JUTsl PO3BUTKY JMILIOMATIi YKpa-
iHcpkoi LlenTpanbHoi Pagu 3anuianich JOCUTh OOMEXEHUMH, JI0 TOTO 3K He BUCTap4alio MiXKHAPOAHOTO JOCBily
Ta JaBajiach B3HAKH BIJICYTHICTh IOCTATHHOI KIJTBKOCTI KBAMI(PIKOBAHUX TUTUIOMATHYHUX KaJPiB.

OpHak, Moo OI[iHKK I[LOTO JIOTOBOPY Y BITYM3HSIHIN 1CTOPUKO-TIPABOBIN HAyIl JIOCI HEMA€E €IMHOI TI0-
3uIii. [CHYyFOTh KapIMHAILHO Pi3HI MOMISIA HA JOIIBHICT YKIIAJICHHS JIOTOBOPY 3arajoM Ta HOTO YMOBH 30Kpe-
Ma. Tak, yacTUHA BYEHUX BHUCOKO OLIHIOE YKIAJCHUI MHp Ta BBaXKa€ JUIUIOMATUYHUM JOCSITHEHHS YKpaiHCHKOI
IenTpanpHoi Panu, mocminatounchk Ha ToH (axT, mo 3 Horo mianucanHsaM LleHTpanbHi KpaHU OPUANYHO BU3HAIH
HezanexHicTh YHP 111 koponu, a Takox Ykpaina HaOyina Bcix mpaB 1 000B’sI3KiB Cy0’ €KTa Mi>KHApOIHOIO MpaBa,
i Oyia oiniiHO MIPHUKHATA B KOJIO CBITOBOI CIiIbHOTH. HampoTuBary, iHIIa rpyma HayKoBIIiB 3a3Ha4ae, Mo JaHUN
MUPHHUH TOTOBip MPHU3BIB A0 MOCUICHHS aHTHYKpaiHChbKuX HacTpoiB B CLIA 1 kpaiHax-y4acHUIIX AHTaHTH, a 1€
3HAYHO YCKIIJHIOBAIIO TIPOIIECH PO30YI0BH CYyBepeHHOI YKpaiHChKOi nepkas [ 10, ¢. 36]. lo Toro x 1oroBip MaB
1 IeBH1 HETaTUBH1 €KOHOMI4HI HACIiAKH JUIsl YKPaiHCHKO1 CTOPOHHU.

3okpema, B. BunHUYEHKO, O11iHIOI0YN bpecT-JINTOBChKIIT MEUPHHIA IOTOBIp, CTBEPIIKYBAB, IO «JUIS YKpa-
fHCBKOI lepkaBu el Mup, O6e3nepeyHo, OyB OU 3 pi3HUX OOKiB Iyke KOpucHUM. llepin ycroro, HUIM yKpaiHChKa
Jep)kaBa BH3HAHA TAKUMH ITOBAKHUMHE Cy0’ €KTaMU MIKHAPOAHOTO TIPaBa, SIK IEHTPAIbHI AepKaBU. A MalodH 110
LBOTO Ha yBa3i 1lie Npu3HaHHA AHIIII Ta PpaHIlii, MoxkHa Oysi0 O Tenep yBaXkaTu il LIJIKOM TOBHONIPaBHUM, PiB-
HUM 4YICHOM CBITOBHX JiepkaB» [12 c. 288-289].

BucHoBku. TakuM YMHOM, 30BHIIIHS NOMITUKA YKpaiHU B epioj HAI[iOHAIBHOT PEBOJIIOLIT, 30KpeMa Mij
yac mismbHOCTI YKpaiHcekoi llenTpanbHOi Paam, xapakTepusyeThcs GOpMyBaHHSIM KOHIICTIIIT Ta BU3HAYCHHIM
OCHOBHHUX HAIPSIMKiB PO3BUTKY 3 METOIO 3J00YyTTS HE3AJIEAKHOCTI. X04ua JOCUThH JOBrO HE OYJO YiTKOTO YCBi-
JIOMJICHHSI 3HAYCHHS 30BHIIIHBOI TIOJITHKH 1 TOMY HaATO 0araro 4acy BUTPATWIIA HA peaji3allito i/1ei aBTOHOMil
y cxutagi Pocii, ogHak 3pemtoro Kype 0yino 3MiHeHo. Binrak, Haif0i1b11 BArOMUM JTOCSITHEHHSIM JAaHOTO Mepioay €
BU3HaHHS YKpaiHU SK MOBHOIIPABHOTO Cy0’€KTa MIXKHAPOJHHUX BiTHOCHH Ta peallizallis caMOCTIHHOT 30BHILTHBOT
HOMITHKH. [IpOroIOCHBINY HE3aIeKHICTh Ta OTPUMABIIH BH3HAHHI Ha MIKHAPOAHIN apeHi, YkpaiHa BKOTpe II0-
BeJa, 0 He MOXeE iICHYBaTH y ckiazi Pocii i TakuM YHHOM 3po0riia BArOMUH BHECOK Y MOJIOJAHHS MTOIIUPEHOTO
CTEpEOTHUILy PO «BEJIHKY Ta HEMOAUTEHY» Pocito, 1110 MU IPOIOBKY€EMO JJOBOIUTH 1 CHOTO/IHI.
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3JIOB’KUBAHHA ITPABOM: 3ATAJIBHOTEOPETUYHI ACIIEKTH

Poskpumo 00ny 3 naubinbw akmyanbHux mem meopii npasa — heHomMena 3108IHCUBAHHSL NPABOM, OOCHIOHCEHHS
AKO20 CRPAMOBAHE HA NO2NUONEHHS 3A2aNbHOMEOPEMUUHO20 NIZHAHHSA Yb020 AGUWA. PO32NIAHYMO NOHAMMA 3108ICU-
BAHHSL NPABOM, HABEOCHO ANIbMEPHAMUEHI GUIHAYUEHHS 30BHCUBAHHA NPABOM CYYACHUX HAYKO8Yie. Bcmanosneno, o
3N08IUCUBANHSA NPABOM — Ye peanizayis cy6 ekmamu npasosioHOCUH C8020 NPAsA 6cyneped 3Micmy npasa ma oo co-
YIanbHOMY NPUBHAYEHHIO, BHACTIOOK 4020 Cy0 €KmM 3a60a€ AOO HAMA2AEMbCA 3a80aMU WKOOU THULUM YHACHUKAM CYC-
NIbHUX BIOHOCUH, OII0YU SIK Y PAMKAX (POPMATbHOL, NPABOMIPHOL NOBEOTHKU, MAK | N03A Helo, WO Cynepeyuns Hopmam
npaea. Haeonoweno na neobxionocmi @usAgieHHs 03HAK Ma pO3POOKU KAACUDIKaYii 6U0i6 3108XHCUBAHHI NPABOM, U0
Mamume 8adxcauge meopemudne ma npaKmuire 3HA4eHH.

Kntouogi cnosa: 3106xcusatts npagom, npasosa noeoiHKa, NPpagonopyueHHs, cyo eKmusHe npaeo, PUOUUHa
8i0N08I0ANIbHICMb, HEOOOPOCOBICHICb, BEPXOBEHCIE0 NPABA.

Podkovenko T., Holubieva 1.

Abuse of law: general theoretical aspects

The scientific article is devoted to the coverage of one of the most relevant topics in the theory of law — the
phenomenon of abuse of law, the study of which is aimed at deepening the general theoretical understanding of this
phenomenon. The concept of «abuse of lawy» means application, use of this legal instrument contrary to the purpose for
which it was created, contrary to its direct purpose. It is worth noting that when the law is abused, the principle of good
faith is violated, a disdainful, selfish-instrumental, consumerist attitude towards legal norms and relevant regulatory
prescriptions is observed. In such a situation, the legal norm is perceived as a means to satisfy exclusively one’s own
interests (needs) at the expense of the legitimate interests (needs) of other subjects.

The concept of abuse of law is considered, alternative definitions of abuse of law by modern scientists are
given. It was established that the abuse of the right is the implementation by the subjects of legal relations of their right
contrary to the content of the law and its social purpose, as a result of which the subject causes or tries to cause harm
to other participants of social relations, acting both within the framework of formal, legal behavior and outside it,
which is against the law. This nature of the phenomenon of abuse of law demonstrates its dual nature and causes certain
difficulties in the process of qualifying this legal phenomenon. That is why public authorities must respond in time and
prevent possible manifestations of abuse of the law, since the spread of such practices harms the rights, freedoms and
interests of other participants in social relations and contradicts the principle of the rule of law. The need to identify
signs and develop a classification of types of abuse of rights, which will have important theoretical and practical
significance, is emphasized.

Keywords: abuse of law, legal behavior, wrongdoing, subjective right, legal liability, unfaimenss, rule of law.

IMocTtanoBka npodjaemu. CydacHa IOpHUCIPYICHIIS XapaKTepU3y€eThCS PI3SHOMAHITHUMH MiIX0JaMH 10
npoOIeMH 3TOBKUBAHHS MIPAaBOM, a TAKOX JI0 HOTO TEPMiHOJOTIYHOTO BH3HaUeHHSA. Hacamriepen me 3yMOBIEHO
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CKJIQIHOIO TIPHPOIOI0 CaMOT0 IPaBa, HOTo abCTPaKTHUM XapaKTepOM, 3yMOBJICHICTIO Ta BU3HAYAIBHICTIO YMOBa-
MU CYCHIIBHOTO JKUTTA. AJIXKE peryIsaTUBHA JIisl IpaBa Mependavyac HeBH3HAUCHY KUTBKICTh MPaBOBHX CUTYAITi.
CycIinbpHe )XUTTS HACTIJIBKY PI3HOMaHITHE Ta HACHYEHE, 1110 Y MPABOBI HOPMi MPAKTHYHO HE MOYKJITHBO BUYIEPITHO
OTKCATH BCl MOXKJIIMBOCTI IIOJI0 peajtizalii 3MicTy MpaBa, KOHKPETHO BU3HAUYUTH Ta IepeI0adlTh yCi MOXKJIIUBI Ba-
pianTH OBeAIHKH. J{iTTbHICTE JIFOAWHU HACTUIBKY JHHAMIYHA, HenlepeaOadyBaHa, HEOJHO3HAUHA, 1110 BCi 11 BUSIBH
HEMOXKIMBO 3BECTH JIO TIPOCTOI HEMIEPECIYHOI allbTepHATUBH: TIpaBOMipHe U npoTumpasHe. [1le onHiero mpakTHy-
HOIO IPOOJIEMOIO € T€, II[0 CaM MOMEHT KOJIM XapaKTep BUKOPUCTAHH MpaBa MEPEXOANTH i3 IPAaBOMIPHOTO B IPO-
TUIPAaBHUH T0BOJI CKIAAHO 3a(iKCyBaTH, OCKUIBKH B TaKii CUTYyallil HACTIAKY JisSTHb YIIOBHOBa)KEHOTO Cy0’ €KTa,
K1 3MIACHIOIOTHCSI, 3 OJJTHOTO OOKY, Y TIPaBOBOMY TIOJi, a 3 1HIIIOTO — BUXOJATH 32 MEXI1 3/IHCHEHHS TIpaBa.

VY ropuIuyHii TiTepaTypi 3II0BKUBAHHS IIPABOM PO3IIIAETHCS Y KOHTEKCTI Ty)Ke CKIaHUAX IPOOIeM, Ta-
KHX SIK Tpo0JIieMa iHTepecy B IpaBi, HEBU3HAYCHOCTI paBa Ta 3a0e3MedeHHs MOXKITUBOCTI peatizallii cy0’ eKTHBHUX
mpaB, MpobJeMa CriBBiIHOIIEHHS TpaBa Ta MOPalli, pobieMa CiBBiIHOLIECHHS AyXy Ta OyKBHU 3aKOHY, Tpobiema
IIMPOKOTO CYIIIBCHKOTO PO3CYY, MpodiieMa BU3HAYECHHS MEX Cy0’ €KTHBHUX IIpaB Too [1, c. 3].

Bapro 3a3HaunTH, 110 CyYacHUH CTaH NPOOIEMHU 3TOBKUBAHHS IPABOM BUXOIUTH 33 PAMKH ii KOHKPETHO
raJry3eBOr0 BUPIMICHHS, OCKUIEKH OCHOBHI 3aXO0/IM MO0 MiHIMi3allii Ta 0OMEKeHHsI BUIIAKIB 3JI0B)KHBaHHS TIpa-
BOM MOBHHHI IPYHTYBAaTHCSI Ha PO3pOOII 3arajbHO MPABOBOTO MOHSATTS 3JI0BKUBAHHS MIPABOM, K€ Ma€ KOMILICK-
CHO BiJIOOpaXaTu HOTO CYTHICHI 03HAKW. B ropuanuHii HayIli iCHYIOTh Pi3HI OIS Ha POOIIEMY 3JIOBXKHBAHHS
npaBoM. JOCUTh MOUIUPEHOIO € TIO3HUIIisI, IO 3IOBKHUBAHHS IIPABOM CTOCYETHCSI TUTBKY CY0’ €KTUBHUX MpaB (i3ud-
HOT ocoOu. Hayam TucKyciiHUM € MUTaHHS MoA0 KBajidikallil (¢opMaabHO MPaBOMIpHOT MMOBEMIHKHY K 3JI0BKH-
BaHHS IIPABOM YH SIK IPOTHUIIPABHOI MOBEIHKA, OCKLIFKM BOHA CYIIEPEYHTh MpaBy (a He 3akoHy). CaMe ToMy Taka
poOJieMa Ma€e He TUTBKH 3arajJbHOTCOPESTUYHE 3HAYCHHS B aCIeKTi pO3KPUTTS (peHOMEHa 3JI0BXKHBAHHS ITPABOM,
a ¥ MpaKTUYHY CIPSIMOBAHICTh MIOAO MPOTHU/Ii BUSIBaM I[LOTO SABUINA y Pi3HUX cepax CYCHITBHOro XUTTA. Ta-
KW TiJIX1J] 9iTKO IEMOHCTPY€E HaM TiCHHH 3B’S30K TEOPIl Ta MPaKTHKH. AJDKe 03 TEOPETUIHOTO OOIPYHTYBaHHS
3HAUCHHS TEPMiHa «3JIOBKUBAHHS MPABOM», HOTO CYTHICHUX O3HAK, MOXIIMBHUX HACIIJKIB HETATHBHOTO BILIHBY,
HEMOXIIMBO BHUPIIIMTH MPAKTUYHY MPOOIeMy 3J0BKHBAHHS MPABOM Y KOHKPETHIHM ramysi mpapa i cripsMyBaTH
3yCWLIS Ha BIOCKOHAJICHHS 3aKOHO/IABCTBA 100 HENPHUITYCTUMOCTI HOTO TIPOSIBY.

AHAJI3 ocTaHHIX qochimxkeHb i myOsaikauiid. BueHi-mpaBo3HaBIl JEMOHCTPYIOTh Pi3HI MIXOTH IO
PO3YMiHHSI 3JIOBKMBaHHS [IPaBOM, HOr0 CYTHOCTI, O3HAK Ta Traiy3eBoi mpuHanexHocti. Cepen HalOIbII IPyH-
TOBHHX JTOCIIIJDKEHB MPOOIEMATHKH 3JIOBXKHUBAHHS MIPABOM BapTO BIJIMITUTH Ipalli TAKUX HayKoBIiB, sk O. Po-
rad, T. Tlonsgucekuit, M. Xwmins, O.Minerny, P. Kamoxuuii, [. Aanpymienko, B. Pe3nikoBa, y skux 31iiCHEHO
aHaJIi3 3araJbHOTECOPETUYHHMX IPOOJIeM 3JIOBKHMBAHHS IIPaBa Ta CyTTEBHX O3HAK IIHOTO (peHOMEHa, pPO3TISTHYTO
MEXaHi3M TPOTHIIi BHUSBaM 3JIOBKHBAaHHA IIPAaBOM y CyCHiIbCTBI. Taka mpoOiieMaTHka cTaja MpeAMETOM
HAyKOBOTO JIOCIIPKEHHS 1 JUIA MPECTABHUKIB IUBUTICTHKHU. 30kpeMa, M. Ctedanuyk, X. Kominauyk, O. OHImIyK,
1O. IMamyTrina, O. I'ybap, . T'opback akieHTy10Th Ha Ipo0sIeMi 3710BKHUBaHHS Cy0’ €KTUBHUMHU MaTepialbHUMU Ta
MPOIECYaTbHUMH TIPAaBaMH Y IIUBUTICTHYHIHN TOKTPUHI.

Ha npo6nemu 3710BKHBaHHS IPABOM Y IyONIiYHO-PABOBIiH cdepi cipsAMyBajH CBOI HAYKOB1 JOCIIKEHHS
J1. bakae M. bypomeHncbka, B. BenicnaBcbkuii, B. 3a00poBChKHil Ta iHIII. 3JIOBKWBAHHS MPABOM CTOPOHAMHM
TPYAOBUX MPABOBITHOCHH CTAll0 MPEIMETOM HayKoBoro mociimkeHHs mist H. Makcumenko, A. CumopeHko Ta
iHImMX. Ik 6auuMo, mpoodiieMa 3IIOBKUBaHHS ITPABOM BCe IIe aKTyallbHa 1 3yMOBIIIOE TIONTYK HAYKOBIISIMU IUISXIB
MPOTUIT [LOMY SIBHIITY.

MeTorw crarTi € aHamiz (eHOMEHa 3JOBXHWBAHHS ITPABOM, PO3KPUTTS HOTO CYTHICHHX O3HAK Ta
MODTHOJICHHS 3araIbHOTCOPETHYHHX ACTICKTIB Ii3HAHHSI I[LOTO CKJIATHOTO SBHUIIA.

BukJian ocHoBHOTO MaTtepianay aociimkeHHs. [IpaBo € BaXXIMBUM PEryJIssTOPOM CYCHUIBHUX BIJIHOCHH
Ta OCOOJMBUM (PEHOMEHOM CYCIUJIBHOTO >KUTTS, AKHH BH3HA4Ya€ MPOCTIpP JIOACHKOI CBOOOIH, CTBOPIOE peajbHi
MOJIMBOCTI JUIS peaizaiii JIFACHKOTO MOTeHIiany. 3 iHmoro OOKy, MpaBO BHCYBa€ BHMOTH IO TIOBEIIHKH
Cy0’€KTiB IMpaBa, BU3HA4Ya€ Mipy IOPUIUYHOI BIAMOBIAAIBFHOCTI 32 MOPYIIEHHS MPaBOBUX IMPHUIUCIB. Y TaKOMY
ACTIEKTi BapTO MiAIMTH IO MPOOJIEMHU 3JIOBKHUBAHHS IIPABOM, OCKIIBKH MOITUPEHUMH CTAIOTh BUMIAJKH HOTO BUSBY
Ha Pi3HUX PiBHAX (PyHKIIOHYBaHHS MpaBa.

[Tpo0Girema 3;10BXMBaHHS IPABOM BiJIOMa III€ 3 PUMCHKOTO IIPUBATHOTO MPaBa, ajie, He3BaKalouH Ha TOBOJI
TPHBAILYy iCTOPiI0, BOHA HE BTPaYa€e aKTyabHOCTI Ta TOCTPOTH i B CYYaCHHX YMOBaX HaOyBa€e 0COONMBOTO 3HAYCHHS.
Y Pumi Bu3HaBanocs 0OOMEKEHHS y 31HCHEHHI BIACHOTO IpaBa, ajie He Oyo po3poOIeHo Teopil 3IOBKUBAHHS
npaBoM. Peaxifisi Ha O3HAKM 3JIOBXKHBAHHS BIAJOI0 3aralioM Oyna MOB’si3aHa 3 MParMaTHYHAM CyCHUTEHHM
THTEPECOM 1 MOYYTTAM CIIPABEIIMBOCTI. PUMCBKHIA TOCB1JT IOBOAUTH, IO MPOOIIeMa 37I0BKUBaHHS IIPaBOM i HaJlaui
HaraJyBaTHMe HaM PO HeOOXITHICTh Y3rO/KEHHS MPaBa 31 CIPaBEIITUBICTIO B KOKHOMY HOPMATHBHOMY MOPSIJIKY.
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MNopkoseHko T., Nony6eBa I.
3110BXUBAaHHSA NPaBOM: 3arasibHOTEOPETUYHI acnekTu

Komn mopymryerscst 3a3HadeHa mpoOiiemMa, TO MPOTH caMoro (HOPMYIIOBAHHS «3JIOBKHBAHHS IIPABOM»
BUCYBA€ETBCSI 3aIIePEUCHHS JIOTIYHOTO XapakTepy: 3IMCHEHHs IpaBa HE € 3JO0BKUBAHHSM, a SKIIO BOHO €, TO
Ba)KKO TOBOPHTH IO 31iHCHEHHS paBa. OTKe, 3Ma€THCSI, IO TaM, J€ IIOYNHAETHCS 3JI0BKUBAHHS, IIPaBO [IEPECcTae
icHyBaru. OHAK HACTIPABII MPABO € He AOCOTIOTHUM HOHSTTSM, a BITHOCHOIO KaTETOPI€l0, M0 XapaKTepU3yEThCs
aHTUHOMIEIO IIIHHOCTEH. SIK Take, BOHO Ma€ MEXi, sIKi 1HOJII BUTUIMBAIOTh OE3MOCepeIHBO 3 TIO3UTUBHOTO MpaBa,
iHOMI X MO>KHA BU3HAYHTH JIMIIIEC HA OCHOBI IPUpoaH TpaBa. OIHAK HE 3aBKAU HICTHCS PO BU3HAYCHHS TOTO, YU
iCHyBaJIO ITPaBo B IIEBHOMY 00c¢s131. Moke BAHUKHYTH IIUTAHHS PO TE, UM € CII0CI0 BUKOPUCTAHHS JOITYCTUMHUM 32
KOHKpPETHHX 0OCTaBHH a0o0 3 IEBHUM HamipoM. 3BiCHO, € MUTaHHA KPUTEPIiB OLiHIOBaHHA. KpiM TOro, HasBHICTb
CaHKIIii He 00OB’SI3KOBO Oy/Je Ba)KIIMBOIO JIIi BCTAHOBJICHHSA (akTy MOPYIUICHHs mpaBa. Hapemiri, He BapTro
3a0yBaTH PO AWHAMIYHUN MOMEHT: HE 3aBKIM Bipa3y MOXHA CKa3aTH, IO Jis MpaBOMIpHA, a OTXKe, T03BOJICHA,
41 HE3aKOHHA, a OT)Ke, Heo3BolieHa. [Ipobiaema B ToMy, XTO 1 Ha SIKOMY eTarli ()aKTHIHO BHHOCHTD PIIIEHHS PO
Te, 10 TICBHA MOBE/IIHKA BUHIILIA 32 MEXKI1 TO3BOJICHOTO BUKOPHUCTAHHS Takoro npasa. Y npamsx [{unepona e dpasa:
summum ius summa iniuria, sKa BUpa)kae 3arajbHAN JOCBIJ] TOTO, 110 3aKOH, KOJIM BiH JJOBEACHUH 10 KpalHOCTI,
MIEPETBOPIOETHCS HA CBOIO MPOTHIICKHICTh. OTKe, KOIH, SIK 1€ HE MapaJoKCcaabHO, SUMMUM ius BHUABISETHCS
summa iniuria, Toai Te, 1o OibIlle, He BBAXKAETHLCS YECHUM, CYNJI MOXKE BBaXKaT HE3aKOHHHM, IO 3PEIITOI0
MOX€ CYIPOBOJKYBATHCS BTPYYAHHSIM 3aKOHOMABIIA [2].

CyuacHa JUCKYCis IIIOJI0 IHCTUTYTY 3JI0BXKHBAaHHS IIPAaBOM BiJIOyBAa€THCS OJTHOYACHO HA JIBOX PIBHSX: IO-
nepiie, TEOPSTUIHUH MiJXi IO CAMOTO IHCTHTYTY, IIO-PyTe, BCTAHOBJICHHS KOHKPETHUX YMOB HOTO 3aCTOCYBaHHS
y THX BHTIQJIKaX, KO BUHUKAE HEOOXiHICTh MIEPEBiPKH HACIIIKIB 3JI0B)KHBaHHS IPABOM 32 YMOBH a0COIFOTHOTO
3actocyBaHHs OykBU 3akoHy [3, c. 13].

Ha nymKy KONEKTHBY aBTOpIiB HaBYalbHOTO TociOHWKa «Teopis nepkaBu 1 mpaBa» 3a 3aralibHOMO
penakiieto C. I'ycapeBa ta O.TUXOMUPOBa, «3I0BKHBAHHS MPAaBOM € OCOOJUBHM BHIOM IIPABOBOI MOBEIIHKH,
10 TIOJISITa€ Y BUKOPHCTaHHI cy0’€KTOM IpaBa CBOIX MPaB y HEJ03BOJICHI CIIOCOOH, 110 cymepedarhb ColiaabHOMY
MPU3HAYEHHIO TpaBa, BHACIIJOK YOTO 3aBIAIOTHCS 30MTKH (IIKOJa) OKpeMiil 0co0i, CycHiabCTBY Ta Jepxasi [4,
c. 232]. V TakoMmy acrekTi aBTOpW BOAUaIOTh NMEPEIYMOBH BUHUKHEHHs HA TMPAKTHIN BUIAJKIB 3JIOBKUBAHHS
MIPaBOM y HasiBHOCTI MPOTaJIH y 3aKOHOJIABCTB1 200 HEZOCTATHIN YiTKOCTI MPaBOBO1 perylaMeHTallii THX UM 1HIIUX
CYCITIJIBHUX BiTHOCHH.

O. CkakyH TaKoXX BU3HAYAE 3ITOBKHBAHHSI [TPABOM SIK 0COOIMBUM BHIIOM IIPABOBOI IIOBEIIHKY, KA TOJIATAE
y BUKOPUCTaHHI TpOMaJITHAMHU CBOIX MPaB HEITO3BOJICHUMH CIIOCOOaMH, IO CyTepedaTh NPH3HAYCHHIO TIPaBa, B
pe3ynbTaTi Yoro 3aBIA€ThCA IIKOAA CYCHUIBCTBY, AepkaBi, ocobi» [5, c. 464]. Sk 1 GLIBLIICTh MpeACTaBHUKIB
3arajgpHOTEeOpeTHUHOI fopucnpynenmii, O. CkakyH BiJHOCHTH 3JIOB)KMBAaHHS IIPaBOM 1O Pi3HOBHUIY IIPaBOBOI
noBeaiHku. OHAK TaKa MOBEiHKa MOXKe HA0yTH 1 MPOTHUIIPABHOTO XapaKTepy Ta CTATH MPABOIOPYIICHHIM, X04a
1 HE 3aBXK]IH.

M. Xwmins BOaua€ y 3JIOBXKHMBaHHI mpaBoM Taky (opMy 3ifiCHEHHS mpaBa, 3a JOMOMOIOI SKOL
3aIOJIIIOEThCS IIKOJA 1HIIUM yYacHUKAM CYCHUIBHUX BIHOCHH IUISXOM 3/IIHCHEHHS TpaBa B MPOTUPIYYi 3 HOTO
LIJTLOBUM MPU3HAYCHHIM 200 3IIHCHEHHSM i, 0 BUXOASTH 32 MEXi Ha/IaHUX 3aKOHOM IIPaB, SKIIO TaKi Mexi i
LTl 3IACHEHHS TIpaBa BCTAHOBJICHI B 3aKoHi [6, ¢. 11].

IikaBum € miaxig O. MineTud, sika 3a3Ha4ae, M0 «3JTOBKUBAHHS IIPABOM € TAKUM CIIOCOOOM 3/1IHCHEHHS
MpaBa BCyIeped HOro 3MIiCTy Ta COIiaTbHOMY NIPU3HAYEHHIO, BHACIIIOK 3aCTOCYBaHHS SIKOTO, CY0’ €KT 3aBae abo
HaMara€eTbcs 3aBIaTH IIKOAY 1HIIUM YYaCHUKAM CyCHUIBHHX BiZHOCHUHY» [7, ¢. 9]. ABTOp HaroJourye, 1o Buj i
XapakTep CyCHUIBHUX BIIHOCHH (TIOJIITHYHI, EKOHOMI4Hi, COIiaJIbHI, EKOJIOT1YHI Ta iH.), Y cepi IKUX 3MIHCHIOEThCS
3JI0BKUBAHHS [IPaBOM, HE MAIOTh OCOOIIMBOTO 3HAYCHHS. Y HaKOMY pasi, Ha TyMKY aBTOPKH, «HE € IPUHIIMIIOBUM i
(hopMalTbHO-TIPABOBUI CTaTyC THX YYACHHUKIB CyCIUTLHUX BiTHOCHH ((Pi3udHI 0coOH, FOPUINYIHI 0COOH, JIepiKaBa),
SIKUM BHACJIIJIOK 3JIOBKMBaHHS MIPAaBOM 3aIlOII0EThCA Ta / a00 MoXke OyTH 3aIofiisiHa BiANOBiIHA miKoaa» [7, c. 9].

[Toni6buo1 nymku notpumyeThbes H. BypoMeHchKa, sika, J0CTIKYIOYH 0COOIHBOCTI 3JI0BKUBAHHS IIPABOM
y Iy OJIiYHO-TIPaBOBHX BIIHOCHHAX, HATOJIOIIYE, 10 Y BKa3aHil CUTYyallii Take 37I0BXUBAHHS MOJIATa€E Y 311HCHEHH1
mpaBa cy0’€KTaMH TaKUX MPaBOBITHOCHH BCYIIEPEY 3MICTY MpaBa Ta HOTO COlliaTbHOMY MPU3HAYSHHIO, BHACIIOK
3aCTOCYBaHHS SIKOTO Cy0’€KT 3aBiae ab0 HaMaraeThCs 3aBJATH IIKOAY IHIIMM YYaCHUKAM CYCIUIBHUX BiTHOCHH,
JIIOYHN K B MeXax (pOopMalbHO-TIPaBOMIPHOI MOBEIHKH, TaK i 3a i1 MekaMu, BCylieped MPUHITUITY BEPXOBEHCTBA
mpasa [8, c. 276].

TakuM 9YHUHOM, TTOHATTS «3JIOBXHBAaHHS MPAaBOM» O3HAYa€ 3aCTOCYBAHHS, BUKOPHCTAHHS TAaKOTO IIPaBO-
BOTO IHCTPYMEHTY BCYIEpEd METi, JJIS SIKOT BiH CTBOPEHUI, BCyIeped HOro NpsIMOMY MpU3HAYSHHIO. [HIIMMU CITo-
BaMH, [1isl, sIKa «BUKOPUCTOBYETHCS HE U 33I0BOJICHHS Oa’kaHUX 3aKOHOM iHTEPECiB, a IS JOCATHEHHS HEI03BO-
JICHOT METH», 3aCIlyTOBYBaTUME Ha3BU 3JI0BXKUBaHHs paBoM Ha mymky I1. Penrinbo, MU MOXEMO TOBOPHUTH PO
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37I0B)KMBAHHS KOXXHHH pas3, KOJIHU Take MPaBo Peai3yeThesl TAKUM YHHOM, IO TIOPYIIYE CITiBBiTHOIICHHS IIPaBOBO]
HOPMH 3 METOIO ii TOTPUMAaHHs, Ky BU3HAYHMB 3aKoHOAaBenb. OIHAK 1€ JTUIIC YaCTHHA BU3HaUYeHHs. HeoOxinamm
JIOTIOBHEHHSIM € BHMOT4, 1100 BUKOPUCTaHHS IIHOTO MpaBa 3avinaio chepy iHTepeciB iHmuUX cyo’extiB. Lle € Heo-
JMIHHOIO YMOBOIO BU3HAU€HHS 3JIOBKHUBaHH: 1paBoM [9, c. 48].

Sxmio Hemae 3B’S3Ky MK IBOMa cepamu iHTEpeCiB, KOHKPETHE BIIXHIICHHS HE MOXKE OyTH KBamidiko-
BaHe 5K 3710BkHBaHHA. OTXKe, HEO0X1THO KOHCTAaTyBaTH, IO 3JI0BKUBAHHS IPABOM HE € a0COIIOTHUM ITOHSATTSIM, a
Ma€ CBOE IMOXO/KCHHS Ha PiBHI BIITHOCUH M)XK KOHKPETHUMHU Cy0’€KTaMU, a TOMY HasiBHICTb 3JIOBXKHBaHHS ITPaBOM
nepeBipsAeTbea OallaHCYBaHHSIM IHTEPECIB.

Jlo cyTTeBHX O3HAaK B3IIOBXMBAHHS IIPABOM HAyKOBIII BIJHOCATH: IMO-TIEpIIe, HASBHICTb B 0COOH
Cy0’€KTUBHOIO MpaBa, TOOTO HasBHICTb MEBHUX IOBHOBAXKEHb, IO 0CO01 HAZANO 3aKOHOAABCTBO; MO-APYTeE,
3IIOBKUBAHHS MPABOM MOXKe OyTH 3IHCHEHO TibKU y (opMi Jii; mo-TpeTe, 000B’I3KOBO Mae€ OyTH MPHUCYTHIM
MPSIMUN TIPUYUHHO-HACITIIKOBUH 3B 30K MK JIisIMM YIOBHOBR)KEHOI 0COOM Ta INKOJOO, sika Oyiia 3aBjaHa B
pe3ynbTari peanizailii 0cob60r0 cy0’eKTHBHUX IpaB; IO-4ETBEPTE, Cy0’€KTHBHE MPaBO BUKOPHCTAHE HE 3a HOTO
MPSIMUM COLIIaJIbHUM MPU3HAUYEHHM, a 13 3al0AISHHAM IIKOAU 0COOMCTUM a0 CyCHiIBHUM iHTepecaM; Mmo-11 siTe,
BIJICYTHICTh TIOPYIICHHS KOHKPETHUX IOPHIMYHHX 3a00poH (TOOTO iX (opmanbHE I0oAepiKaHHs); MO-IIOCTE,
HACTaHHA KOHKPETHUX IOPUIMYHUX HACTIAKIB (BiAMOBIAANBHOCTI) 3a MOPYIIEHHS MEX peaji3amii cy0’ eKTUBHUX
mpas [10, c.19].

Bapto 3a3HaunTH, 1110 B pa3i 3MOBKHUBAaHHS MPABOM MOPYLIYETHCA 3acaia 10OPOCOBICHOCTI AiSIBHOCTI,
MIPOCTEXYETHCSI 3HEBAKINBE, KOPUCIUBO-IHCTPyMEHTAJIbHE, CHOKUBAIIBKE CTABJICHHS O NPABOBHX HOPM Ta
BIJIMOBIIHUX HOPMAaTHBHO-IIPABOBUX NPUIHCIB. Y Takiil cuTyalii mpaBoBa HOpMa CHpUHMAEThC K 3aci0 s
3aJIOBOJICHHSI BUKJIFOYHO BJIACHUX iHTepeciB (MOTped) 3a paxyHOK MpPaBOMIpHUX iHTepeciB (MOoTped) iHIINX
cy0’extiB [11, c. 21].

BiTun3HsiHe 3aKOHOMABCTBO HE MICTHUTh YITKOTO TIYMAueHHS TEPMiHA «3JIOBKUBAHHS TPABOM». Y
HOPMATHBHO-TIPABOBUX aKTaX JIUIIE B 3aralbHOMY 3Taly€ThCs PO HEMOMYIICHHS [ILOT0 ABUINA. 30KpeMa, y CT. 13
[uBinpHOTO KOJIEKCY YKpaiHH, 3a3HAYCHO, 110 «HE JIOMYCKAIOThCS A1l 0COOH, 110 BUMHSIOTHCS 3 HAMIPOM 3aBJIaTH
LIKOJIM 1HIIIH 0c001, a TAaKOXK 3JIOBKUBAHHA MPaBoM B iHIIKUX popmax» [12]. Ct. 28 3akony Ykpainu «IIpo iHdop-
MaIli0» BH3HAYA€ «HEIPHUITYCTUMICTh 3JIOBKUBaHHS MpaBoM Ha iHpopmartito» [13]. ¥V ct. 2 Koxekcy anminicTpa-
TUBHOTO CYJJOYMHCTBA YKPaiHU BKA3y€THCS, IO «HEIPUITYCTUMICTD 3JIOBKHBAHHS MPOIECYyaTbHUMH IPaBaMU €
OJTHIEI0 3 OCHOBHUX 3acal (MMPHHIUIIIB) aIMiHICTPATUBHOTO CYTOYMHCTBaY [ 14].

KonBeHI1is mpo 3aXUCT MpaB JIFOAUHHU i OCHOBOIIOJIOXKHUX CBOOO Y CT. 17 MICTUTH IpsiMy 3a00pOHY II00
3JI0B)KMBAHHS TPaBaMH, a caMe «KOJHE 3 MOJIOKEHb ITiel KOoHBeHIIiT He MOXKe TIIyMayHTHCH SIK Take, IO Hajaae
Oyab-sKiii ieprkaBi, rpyIi 41 0cobi MpaBo 3aiiMaTUCs OyIb-SIKOIO TiSUIbHICTIO a00 BUMHATH OyIb-SKy Aif0, CIPSMO-
BaHy Ha CKacyBaHHs Oy/Ib-SIKHX IpaB i CB00O/, BU3HaHUX I1ier0 KoHBeHIIi€r0, a00 Ha iX 0OMEXeHHsI B OUIBIIIOMY
o0cs3i, Hik 1e nependadeno B Konsenuii» [15]. MikHapoAHUN JOKYMEHT MICTHTh IIUPOKE PO3YMIHHS LBOTO
TEePMiHa Ta MiJKPECIIOE BAXKIMBICTD IPOTHIIT 37IOBXKUBAaHHIO TIPABOM.

TepMiH 3JIOBXKHBAHHS [IPABOM 3aCTOCOBYETHCS SIK Y HOpMax IPUBATHOTO, TaK i MyOIIYHOTO MMpaBa iHIIIX
nepxaB. CbOTOHI MPUHIIAIT HEMPUITYCTUMOCTI 3JI0BXKHBAHHS TPAaBOM 3aKPIIUICHUH Ha KOHCTHUTYIIIHHOMY piBHi
B 3aKOHOJABCTBI Oaratbox nepxas [16]. 3okpema, y cT. 57 Koncrutynii Pecriyoniku bonrapis BusHadeno: «He
JOIYCKA€THCSI 3TOBKUBAHHS [IPaBaMH TPOMaITHUHA, 8 TAKOXK 1X BUKOPHCTAHHS, SIKIIO IIPH I[HOMY ITOPYITYIOTHCS
mpasa a0o 3akoHHI iHTepecu iHmuUX» [147]. Crarta 23 Kaipcbkoi aekinapallii npo npasa JIOJUHU B iciaami Big 5
ceprHsA 1990 poky MICTUTh Take MOJIOKeHHS: «Bnana — me moBipa; i 30BXKUBaHHS a00 HABMHCHE BUKOPUCTAHHS
i1 abCONIOTHO HEMPUUHATHI B iHTEepecax 3a0e3NeyeHHs rapaHTiii OCHOBHUX IpaB JonuHu» [18]. Takuit miaxin
CBIJIYUTH MPO aKTYAIBbHICTh MPOOJIEMH Ta aKIIEHT CBITOBOI CIUILHOTH HA IPOTHIIT IIHOMY SBUIILY.

Bu3HayeHHs 1[bOTO MHUTAHHS BiIKPHUBAE Tepe]] Cy0’€KTOM MpaB03acTOCYBaHHs 0araro 3aluTaHb, HAMPH-
KJIaJ IOJI0 MPABOMIPHOCTI IHCTHTYTY 3a00pPOHU 3JIOBXHBAHHS MPaBOM (3aKOHOJABYOTO UM HE3aKOHOJABYOTO),
PO3YMIHHSI IOHATTS «CYIEPEYHICTh MET1» Ta, HApeUITi, PO HACHiAKH BXKE CKOEHOTO 3J710BXHMBaHHA. Ha mifcrasi
BHIIIEBUKIIAZICHOTO MOXKHA 3pOOWTH BHCHOBOK, IO IPOLECYAIEHIMH IIPaBaMH 3JI0BKHBAIOTH, KO BOHH BHKO-
PHUCTOBYIOTBCS Y CIIOCIO, SIKMI HE BiANOBiAa€ NPU3HAYEHHIO MPaBa — TAKOXK B3SBIIU JI0 yBard WOro (yHKILIO y
3B’S3Ky 3 HOpMaTHUBHUMU akTaMu. OJIHaK TaKi OIMHMCH MaloTh CEHC MEPeayCiM TOMi, KOJH BOHH IOB’sI3aHi 3 KOH-
KpeTHUMHU Haciigkamu. OTxxe, HaBeJeHy TifnoTe3y MOTPiOHO JOMOBHUTH (AyMKH MEHII OJHOCTaWH1) CaHKIISMHU,
00 y pa3i BUSBJICHHS 3JIOBXKUBAHHS MOXKHA OyJI0 HETalHO HOTO YCYHYTH a00 HaBiTh 3am00IrTH IIbOMY SIBHIILY B
MaiOyTHEOMY.

BucnoBku. TakiM 9MHOM, TOCTAHOBKA MUTAHHS IIPO 3JIOBXUBAHHS IIPABOM, MIPEACTABICHHS KOHIICTIIIT
4yl po3pobOka Teopii B Wil ranysi, 6e3cyMHIBHO, — 1€ OAHE 13 JOCSATHEHb IMPUBATHOTO IpaBa 3a OCTAaHHI ABICTI
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pokiB. OJIHAK y Cyd4acHUX MPaBOBHX CHCTEMaX — HE3BaXKAKOUHM Ha YXBAJICHHS pillleHb Y 00roBOpIOBaHii chepi, uu
TO [UITXOM CYJOBOTO TIYMa4eHHs 3aCTOCOBHHX ITOJIOKEHB, YA TO OKPEMUX IMOJIOKEHb KOJIEKCY — JUCKYCii 1010
3JI0B)KUBAHHS IIPABOM HE ITPUIHHSIIOTHCA.

BaxmuBuM acmekToM Ui 3MiHCHEHHs TpaBa YIOBHOBa)KEHOIO OCOOOI0 € BCTAHOBIICHHS MEBHHX MEX
Cy0’€KTUBHUX IpaB Ta BCTAHOBJICHHS 00OB’S3KiB KOXKHOI YIOBHOBa)KEHOI OCOOM y Tpolieci 3MiHCHEHHS CBOTO
MpaBa CHIBBIAHOCUTH CBOIO MOBEAIHKY Ta ii HACTIAKH HE JIMIIe 3 BUMOTaMH 3aKOHY, a il 13 HopMaMH Mopai, 3
KPUTEPiMHU PO3YMHOCTI Ta CYMIIIHHOCTI, JOOPOCOBICHOCTI, IPU3HAYECHHSM TIpaBa, a TAKOXK 3 IHTepecaMH THIINX
oci0.

BueHi-nipaBo3HaBIl IEMOHCTPYIOTh Pi3HI MIJAXOAN IO PO3YMIiHHS 3JIOBKHWBaHHS MPAaBOM, HOTO CyTHOCTI,
03HAK Ta rary3eBol npuHane:KHOCTi. COITBHUM Y IIUX MiAX0/axX € Te, MO 3JI0BXUBATHA MOXKHA JIHIIE CY0’ €KTUBHUM
npaBoM. He3paxaroun Ha Te, IO 3JI0OBXHMBAHHS IIPABOM € CAMOCTIHHUM BHIOM IIPABOBOI ITOBEAIHKH 1 HE 3aBXKAN
Ma€ YiTKO BHUPaKEHHH XapaKTep MPaBOMOPYIICHHS, OJHAK 3JIOBKHBAHHS MPABOM 3aBXKIH Oyle MOPYIICHHIM
MIpaBa sIK COMIaNIbHOI MIHHOCTI. Taka nmoBeiHKa Oy/ie HiBeJIOBATH PETYJISTHBHY JIiF0 MPaBa, OCKUTLKA HEXTYBaTHMe
METOIO MpaBa, 3HEIIHIOBATH Ti 3acajiy, Ha 3aXKCT SKUX COPsAMOBaHi mpaBoBi Hopmu. CaMe Taka mpupoaa peHoMeHa
3IIOBKUBAHHS [IPABOM JIEMOHCTPYE HOTO NOABIHHMI XapaKTep 1 3yMOBIIIOE IIEBHI CKIIQ/THOII Y TIPOIIeC 3MiHCHEHHS
kBali¢ikamii gaHoro npaBoBoro siBuma. CaMe TOMy OpraHu myOniyHOi Biagu MOBHUHHI BYaCHO pearyBaTH Ta
3am00iraTi MOXKJIMBUAM BUSIBAM 3JIOBKMBAHHS IPABOM, OCKUTBKH IMONIMPEHHS Takoi NMPAKTHUKU 3aBIA€E LIKOLY
mpaBam, cB0OOIaM Ta iHTepecaM HIINX YYACHUKIB CYCHITFHUX BITHOCHH Ta CYIIEPEUHUTh IPUHIIUITY BEPXOBCHCTBA
mpasa.
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TEXHIKA IOPUJIMYHOT'O MUCHBMA: PEAJII CYYACHOCTI

Posxpumo npobnemy mpaxmyeanus smicmy ma 0cobausocment mexuiKu 0pUOUYHO20 RUCbMA 8 CYYACHUX YMO-
8ax. Yemanoesneno, wo 6 3a2anbHOMy pO3YMIHHI MEXHIKA IOPUOUYHO20 RUCLMA 8i000PAdCAEMbCSL 8 IOPUOUHHOMY NUCLMI,
sIKe HUHI pO3YMIEMbCSL K MeKCm, Ni020MmoeGieHull PUCTOM, W0 MAE IOPUOUYHUL 3MICM, YU MO OLI0SUL TUCT HA Ni6
CMOpIHKU, 6a2amocmopiHKOBUN MEMOPAHOYM, YU IOPUOUUHULL BUCHOBOK, NPOEKI 002080DY Hil NPOEKM 3aKOHY, Npoyecy-
anbHULl Nanip, NpUsHa4enull 0 NOOAKHA 00 CYOy, YU iHwul dokymerm. IIpoananizoeano mexuiKy IPUOUYHO20 NUCLMA
3 MOYKU 30py i1 MAYMAueHHs K CKAA0080T IOPUOUYHUX MEXHOLO02TH, U0 8UCTHYNAE CUCMEMON NPODECIUHUX IOPUOUYHUX
npasu, 3acobie, npullomie i Memo9is, sIKi BUKOPUCIOBYIOMbCA 015l 3a0e3NeyeHHs KOHCIMPYKMUSHOCHE RUCbMOBOI No-
0y008U Ma 0OCKOHALOCMI HOPMAMUBHO-NPABOBUX AKMNIS.

Knrouogi cnosa: opuduune nucvmo, RUCbMO, IOPUOUYHULL OOKYMEHM, IOPUOUYHA MEXHIKA.

Stratij O., Shevchuk A.

Techniques of legal writing: contemporary realities

Article deals with studying the techniques of legal writing. It has been determined that legal writing — tool,
which is used in the process of creating legal documents. Legal writing is understand as any text prepared by a lawyer
that has legal content, whether it is a half-page business letter, a hundred-page memorandum or legal opinion, a draft
contract or a draft law, a procedural paper intended for submission to a court, or another document. The rules of legal
writing were initially produced only in practical activities. Understanding of what legal writing is was formed gradually,
as legal reality became more complicated. During the evolution of legal writing rules the qualitative characteristics
of techniques, methods, ways of conducting legal work, which are included in the arsenal of legal writing, have been
changed. The rules of legal writing in different legal families help answering for the following questions. formation of
Judicial precedent, use of the law in the Romano-Germanic legal system etc.

To examine the connection between the notions of «technique» and «legaly, we appeal to philosophical
understanding of «techniquey». It has been determined that «technique» — is a complex of human actions aimed at
dominating nature, the purpose of which — to give to the life of person such an appearance that would allow him/her to
remove the burden of need and find the form of environment he/she needs.

It has been summed up that the function of legal writing is manifested in such a form of legal practice as
law-making. As the result of improving the techniques of legal writing, the array of positive law loses its spontaneous
character and becomes an expression of a certain preconceived structure subordinate to the logic of the internal
structure. Juridical text — a written medium of legal information and one of the most important living forms of expressing
the law. It has been generalized that the techniques of legal writing — component of legal technologies that is a system
of professional legal rules, tools, techniques and methods that are used to ensure the constructiveness of the written
construction and perfection of normative-legal acts.

Keywords: legal writing, writing, legal document, legal techniques.

IocTanoBka npod/aemMu. Y niepio] NpOBEICHHS COLIaAbHO-EKOHOMIYHUX peopM B YKpaiHi BilOyBaeThCs
MIEPEOCMUCIICHHS TUX (YHIAMEHTAIBHUX 3acaj, sIKi BUCTYIIAIOTh SK OCHOBA COILIANBEHOTO YCTPOIO. 3 OIVISIIY Ha
1I€ OCHOBHI 3yCHJUISA 3aKOHOJABIISI MAIOTh OyTH CIIPSAMOBaHI HA HOPMAaTUBHO-ITPABOBE BIIOPAIKYBAHHS CYCHUTBHUX
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Crpartini O., LWLeBuyk A.
TexHika IpUANYHOrO NMCbMa: peanii Cy4acHOCTI

BiJTHOCHH, 1[0 CKJIAJAOThCs, 1 3a0e3MeueHHs Hale)KHOTO MpaBoNopsAKy. [IpoBeneHuit aHai3 3aKOHOTBOPYOI
MUSUTEHOCTI MTOKa3aB, 1[0 HOPMATUBHO-TIPABOBI aKTH, Ki MPUITMae 3aKOHOABEIb Y HATATTbHOMY MOPSIKY, MICTSATh
0e3J1iy HeIOMIKIB: MaloTh HEOCKOHATY (OpMY BUKJIAIy, PSICHIFOTh TEXHIKO-IOPHIUYHUMH TOMHIIKaMu. Bce 11e
YCKIIQIHIOE JTOCSATHEHHS METH IPaBOBOi permamenrarlii. [IparHeHHs 3aKOHOIABIS CTBOPUTH €()EKTHBHY CHUC-
TEeMy MpaBa, IrHOPYIOYH OCHOBHI BHMOTH TE€XHIKH IOPHIMYHOTO IHCHMa, HECTIPOMOXKHE JaTH MO3UTHBHHX pe-
3yNBTATIB. Y 3B)I3KYy 3 I[MM 3HAYCHHs TEXHIKH IOPUAMIHOTO IMHAChMA 3pocTae. TexHika IOpHIMYHOTO IMHChMa K
crieriuHUi collianbHO-TIPaBOBUI (PEHOMEH y CHUCTEMi IpaBa BU3HAUYAETHCSA SK CKIAJHE 0aratocTpyKTypHE,
OararodyHKILIOHATEHE, KOMIUIEKCHE IIPAaBOBE SIBUILE. YCe € i 3yMOBIIIO€ HEOOX1IHICTh MOAATIBIIOTO JOCIIKEHHS
[ILOTO TIPaBOBOTO ()EHOMEHA y 3aKOHOJIABCTRI.

B cy4acHiil 1opuIuuHiil JTIHTBICTHULI IOPUAUYHE MHUCHMO € TUM 1HCTPYMEHTApi€M, III0 BUKOPUCTOBYETHCS
MiJ] 9ac CTBOPCHHS KOPUAMYHHUX JOKYMEHTIB. [IpaBuia IOpHIUYHOTO MUChMa B HAyKOBIH AYyMII CIIOYaTKY
BUPOOJISUIHCS JIUILE Y MPAKTUYHIN AisibHOCTI. BiaTak, po3yMiHHs TOTO, IO IHTErpyE 3MICT MOHATTS IOPUAUYHE
MUChbMO, (HopMyBasIOCsi TIOCTYIOBO, B Mipy YCKJIQIHEHHS FOPUAMYHOI JIHCHOCTI. Y Tpolleci eBOIOMIi MpaBuiI
IOPUIMYHOTO MHUChMa TPAHC(HOPMYBAIHCh MPUHOMH, METONIH, CIIOCOOM BEACHHS IOPUAMIHOI pOOOTH, SIKi HHHI
AKTHBHO 3aCTOCOBYIOTh IOPHCTH B apCeHAJI IOPHINIHOTO IMHUCHMA.

VY cydacHMX yMOBaxX KIFOUOBE MPHU3HAYCHHS IOPHIMYHOTO MHChMAa IOJSrac B 030pO€HHI ManiOyTHIX
IOPUCTIB HABUYKaM KOMIIETCHTHOTO ¥ BHCOKOKBaJIi()iKOBAHOTO BWUKOHAHHS HOPUAMYHOI poOoTH. CyKyIHICTBH
MPUHOMIB, 1[0 BUKOPUCTOBYIOTBCS ITiJI 4aC CTBOPECHHS JOKYMEHTIB, HA3UBAETHCS IOPUAMIHOIO TEXHiKOI0. BoHa nae
MOYJIMBICTh TPABO3HABIISIM HAOIHM3UTH TEOPIIO MPaBa JIO MPAKTHKH, 30araTUTH MPAKTHYHI HABUYKA BUKOHAHHS
IOPUIMYHOT pOOOTH, BU3HAYUTHCS 3 IIPAKTUIHUM YXUIIOM Y IOPUANYHIN OCBITI.

BonHovac ropuinvHa TEXHIKa — 1€ O/THA 3 HAWBAXKITUBIIIIMX YMOB Ta 3aC001B BUITPABIICHHS 1 IIONIEPEKCHHS
MOXIIMBHX IOPUAMYHUAX IMOMIIOK. 3BUYAHHO, BOHA HE MOSCHIOE, YOMY IIiJi YaC BUKOHAHHS OJHAKOBOI POOOTH
OJTHI TT0CaJI0BI OCOOM MPHUITYCKAIOTHCS TIOMHJIOK, & 1HIII, BOJIOMIFOYHM BHIUM PiBHEM TpodecioHami3My y CBOTH
IUsUTbHOCTI, — Hi. ToMy BBa)aeMmo, IO 3HAHHS 3aCaJHAYUX OCHOB IOPHIMYHOI TEXHIKH J]a€ 3MOTY IiJIBUIIATH
SIKICTh FOPUANYHOT pOOOTH ¥ FOPUAMYHOTO TTHCHMA.

AHaJi3 ocTaHHiX goc/iTKeHs i myOaikaniii. [IpobiemaTiika HOpMyBaHHS IOPUAUYHOTO MUChMA H TEXHIKH
IOPUINYHOTO MMHAChMa BiIoOpakeHa B YUCICHHUX MyOJiKaIlisSaX Cy4acHUX JTOCIITHHKIB, sIKi BUBYAIH PI3HOMaHITHI
if acnextu. Tak, H. Aptukyna nocniauna MoBy npaBa y ii ¢pyHKIioHanpHUX pisHOBUAax [1]. 1. buna-Cabanam
3BEpHYB yBary Ha IUTaHHSI HOPMOTBOPYOT TEXHIKH SIK IHCTPYMEHTY 3a0€3IIe4eHHS CHCTEMHOCT] 3aKOHOAABCTBA [2].
K. JI3eiiko BMBUAB IOPUIMYHI KOHCTPYKLIi K 3acO00M 3aKOHOHABYO1 TEXHIKH [3] ¥ BHOKpPEMHUB OCOOIMBOCTI
3aKOHO/IaBYO1 TeXHIKM B YKpaiHi [4]. BogHouac A. JlyTko KpucTaizyBaB crenudiky 3acTOCYBaHHS IOPHIAIHUX
KOHCTPYKIIH Ta IX BUKOPUCTaHHA B 3aKOHOTBOpUil mpaktulli Ykpainu [5]. Haromicts K. KocToBchka mocnminuna
0COOITMBOCTI IOPUIUYHOI TEXHIKM MHCHMOBHX aKTiB TpaBo3acTocyBaHHS B misuibHOcTi OBC [6]. B. MamyToB
BUKJIaB OaueHHs MOBHIIOTO BUKOPUCTAHHS TEXHIKO-IOPUANYHUX 3aC001B yIOCKOHAICHHS 3aKOHOAAaBCTBa [7].

VY nanpamtoBanssax . OHUIIYK mpoaHaTi3oBaHa TEXHIKA IOPHINYHOTO MHChMa B HOPMAaTHBHO-TIPABOBUX
aKTax i BUSBIEHO CYTHICTb MOHSTIMHO-KaTeropialibHOTo amapary okpecieHoi npobmemu [8; 9]. I. LlaproBa
JIOCITIZIAIIA MiCIe TEXHIKH FOPUINYHOTO MUChMA B IOPUANIHOMY JoKyMeHTo3HaBCTBi [10], a JI. Yynianma — nuisax
BIOCKOHAJICHHS 3aKOHO/IaBCTBA Uepe3 IOPUIUKOIIHTBICTUYHI 0COONUBOCTI MOOYA0BH 3aKOHOJABYMX TEKCTIB [11].
Toni ax 1. llyTak 3midCHUB MIJTICHE AOCTIKCHHSA OpHIUYHOI TexHikd [12]. OnHak mMUTaHHS BHOKPEMIICHHS
CYYacHHX HampsMIB BUTIYMAUCHHs 3MICTYy TEXHIKH FOPHIUYHOTO MUChMA 3AIUIIMIOCH 11032 MEKaMU HayKOBOI
yBar JOCIIiTHUKIB.

Merta cTarTi NoJIAraEe B aHami3i TeHACHUINA pO3BUTKY Ta (PyHKI[IOHYBaHHS TEXHIKH IOPUAMYHOTO MUCHMA.

Bukiag ocHOBHOro marepiaay aociuiaskeHHsi. BUBYEHHS HayKoBOI JIiTepaTypd TIOKazye: MIOOH
MIPOCTEXKUTH 3B’ 30K MK MOHATTAMH «TE€XHIKa» 1 «IOPUAMYHHI», TOCTIAHUKN 3BEPTAIOTHC 10 (i10cOPCHKOTO
pO3yMiHHS «TexHIKNW». Tak, [. OHUIIYK pe3loMYye, 10 «TEeXHIKa» — [Ie CYKYIHICTb i JIFOJWHHU, CIIPSIMOBAHHUX Ha
MaHYBaHHS HAJ| IPUPOIOI0, METa SIKUX — HaJJaTH JKUTTIO JIOAMHU TaKOTO BUIVIIY, SIKUH aB OW 3MOTYy 1if 3HATH 3
cebe Tarap nmorpedu i 3HaTH NOTPiIOHY il GOpPMY HABKOJIMIIHBEOTO cepeaoBuia [9].

CaM TepMiH «IOpUAMYHA TEXHiKa» (BiA Jar.juris — MpaBo 1 Tpel. techne — peMecio, MalCTEpHICTb,
MHCTEITBO) BKa3ye Ha MPHKJIAJAHUN XapakTep miel raxy3i 3HaHb. BukoHy0un Ciry>kO0BY poib IOO IPaBOBOI
JISTBHOCTI, TEXHIKO-IOPUIMYHE 3HAHHS HE BTPAuae HAyKOBOTO XapakTepy. MIoro BUPOOIAIOTE BUYCHi TEOPETHKH
1 MpaKTHKK Ha OCHOBI BUBUEHHSI MIPABOBOI JIMCHOCTI, y3araJlbHEHHsI JOCBily IOPHCTIB. Y TEXHIIll IOPHIUIHOTO
MICbMa IIOBHOIO MipOIO BiTOOpaskeHa B3a€MOIisl TeOpii Ta MPaKTHKH, (HYHIaMEHTAIBHOTO Ta MPUKIIATHOTO 3HAHHS.

TexHika IOPHIMYHOTO TIHCHMA SIK YacTHHA Teopii IpaBa 3aiiMa€TbCs BHBUCHHSAM 3arajlbHUX
3aKOHOMIPHOCTEN MPOEKTYBaHHS i CKJIaJaHHs (CTBOPEHHS ) FOPUAMYHUX JOKYMEHTIB. O/IHI€I0 13 3aKOHOMIpHOCTEH
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MTOXOJKCHHS IOPUINYHOT TEXHIKH € Te, IO 11 MpaBHIia CIIOYaTKy BUPOOJISUTHCS TUTBKH Y IPAKTUYHIN JiSUTBHOCTI 1
MepeaBaucs 3 BYCT B YCTa.

Po3KpHTTS MOHATTS IOPHINYHOT TEXHIKH, 1i CYTHOCTI Ta KOMIIOHEHTIB — II¢ HEOOXITHUN eTall Mi3HaHHS
3aKOHOMIPHOCTEH PO3BUKTY OCTaHHBOI. PO3yMiHHS TOTO, IO € FOPUIUYHOIO TEXHIKOI0, (POpMyBaIocs HOCTYHOBO,
B MIpy TOTO, SIK YCKIIQJHIOBaJlacs IOPUINYHA TiHCHICTh. ICHYe HEyXWJIbHA 3aKOHOMIPHICTH PO3BUTKY 3aC00iB
FOPUIMYHOI TEXHIKH, MTOB)s3aHa 31 30UTBIIICHHSIM KUTBKOCTI ii MPUIIOMIB, 10 OCBOIOIOTHCS JIFOJICTBOM. 30KpeMa,
OyJ10 TIOMI4Y€HO, 10 HHWHI PETYISATHBHI HOPMH MArOTh CKIIQJHIIINA XapakTep, 1 MpaBuiia CTBOPEHHS OXOPOHHUX
HOPM JI0 HUX MIiIXOISTH MalIo.

Y HayKOBii JTiTepaTypi 3HAXOIUMO O3HAKH TEXHIKH FOPUIHMYHOTO MMChMAa, SIK1 Iat0Th 3MOTY O1JTBII IETATEHO
il oxapakTepu3yBary. [IpuMiTHO, IO TEXHIKA IOPHIMYHOTO MHChMA — I€ CYKYITHICTh FOPUIUYHUX IHCTPYMEHTIB,
K1 MOTPIOHO 3aCTOCOBYBATH Y CYyBOPiH MOCIIJOBHOCTI, @ HE XaOTUYHO. TaK, MPAIIOIYH HaJ 3aKOHOIIPOCKTOM,
HacamIepesn NOTpiOHO BHU3HAUUTHCS 3 HOro MOHATIHHMM amaparoM, a BXe MOTIM BUOYIOBYBaTH KOHCTPYKIIII,
BH3HAYATH TPE3yMIIIii, 3acTtocoByBard ¢ikmii tomo. IOpuamyHa TexHika crpusie HaHOUTBII JOMITBHOMY
MepeTBOPEHHIO 1H(OpMaIlil Ha MPABOBUI aKT, a TAKOXK 103BOJSAE €(DEeKTUBHO MPOBOJUTH IOPHUIMYHY poOOTy. 3a
cioBamu B. MamyToBa [ 7], 1opuudHa TeXHIKa JOITOMAarae eKOHOMHTH JIFOJICHKY €HEpPTilo B Tally31 IOPHCIIPY/CHIIIT,
OCKUJIbKH BC1 HAKOIIMYEH] 32 1CTOPi0 iICHYBaHHS JIIOICTBA 3HaHHS MaloTh 30epiraTu Ta BUKOPUCTOBYBATH HACTYIIHI
TTOKOJTIHHS, IO JIO3BOJISE 3MIMCHUTH FOPUINYHA TEXHIKA.

Benayun MoBy naimi, 3a3Ha4MMO, IO BUMOTH JO TEXHIKH IOPHIUYHOTO MUCbMa — II€ 3aKpilUIeHI B
3aKOHO/IaBCTBI Ta pO3pOOIICHI B X0/l FOPUAMYHOI MPAKTUKH MIPABUJIA, 10 3a0€3MeUYI0Th 3aKOHHICTh Ta HAWOLIBITY
JOIUIBHICTE BUKOPUCTAHHS IOPUAMYHUAX TOKYMEHTIB Ta CIPHSIOTH IX CBOEYACHOMY Ta TOYHOMY BHKOHAHHIO,
e(heKTHUBHOMY BIUIMBY Ha IIPAaBOBY CHUTYAIIIIO.

Bumorn 10 FOPHUINYHOTO TOKYMEHTa JAlOTh 3MOTY PO3pOOWTH MOBHOLIHHHWN FOPUAWYHUN TOKYMEHT,
KW He Ma€ KOIHUX HeNoMiKiB. [IpoTe He 3aBk /1M 3aKOHOJABEIb, PO3POOIISIOUN 3aKOHH YH 1HII CY0’ €KTH, TICBHI
IOPUIMYHI JOKYMEHTH, BPaXx0OBYIOTh YC1 HE0OX11Hi BUMOTH. Lle MOXke CIPUYMHUTH HEraTUBHI HACHIAKA. YCYHYTH
HEraTUBHY TEHJICHIIII0 HAPOCTAaHHS KIJIBKOCTI IOPHIUYHUX aKTiB, SIKI HE BIANOBIJAIOTh BUMOTAM, BHPOOJICHUM
FOPUIMYHOIO IIPAKTUKOIO, MOYKHA JIUIIIC HABYMBIIHU FOPUCTIB CKIIAJIATH I[i JOKYMEHTHU IIPABHIBHO.

Pi3Hi BUCHI HA3UBAIOTH Pi3HY KIIBKICTh BUMOT IIOJI0 OKPEMHUX BU/IiB FOPUINIHHX IOKYMEHTIB, JOTPUMaHHS
SIKHX BiTOOpa)kae CyTHICTh TEXHIKU FOPUANTHOTO MACHMA. [0 BUMOT, 10 BUCYBAIOTHCS 10 FOPUIUIHUX TOKYMEHTIB,
HaJIe)KaTh:

1) 1OCTOBIpHICTB;

2) CBOEYACHICTh Ta OMEPATUBHICTH HOTO CTBOPCHHS;

3) HOCTYIHICTb;

4) IOBHOTA,

5) TOYHICTB;

6) TPaMOTHICTB;

7) aBTOPUTETHICTH;

8) aBTEHTHYHICTb;

9) 000B>SI3KOBICTH;

10) oOTpyHTOBaHICTb;

11) iH11i BUMOTH, K1 y €THOCTI 3MicTy Ta popMu Oe3nmocepeHbo XapaKTepU3y0Th OAUHUYHUN JOKYMEHT.

OCKUTBKH CBHOTOZIHI HEMA€ €IMHOTO HOPMATHBHOTO MIPABOBOTO aKTa, MOJOXKEHHS SKOTO BCTAHOBIIOBAIIN
0 BUMOTH [0 BCiX IOPHIMYHHX JOKYMEHTIB, y TIPOIECi CTBOPEHHS IOPUANYHUX JOKYMEHTIB BPaxOBYIOTHCS
TTOJIOXKEHHS IIIOJT0 X PiI3HOBHIIIB, TOMY TEXHIKa FOPHUIAMYHOTO IMHChMA IHTETPYE Pi3HI MapaMeTpPH.

3BICHO, TEXHIKAa IOPHIUYHOTO MHUChbMa MA€ MEPEBAXKHO NPUKIATHUH, IHCTPYMEHTANBHUI XapakTep.
Bynyun HayKoBO-TIPHKIIAIHOIO, IHCTPYMEHTAIBHOIO TaTy33i0 3HAHHS, BOHA BUKOPUCTOBYE JTOCSTHEHHS HE JIHIIIE
MPaBO3HABCTBA, a i IHIIMX HAaYK (JIOTiKH, JOKYMEHTO3HABCTBA, JIIHTBICTUKHU TOIIO) 1, 3BUYAIHO, BEIHUKY KiIbKICTh
CBOIX BIIACHHX, BUPOOJICHUX MPAKTUKOIO MPUHOMIB Ta 3ac00iB, 32 JOTIOMOTOFO SKHX JIOCATAETHCS METa MTPABOBOTO
perymtoBaHHs [2].

Benyun MoBy mani, 3a3Ha4MMO, IO TE€XHIKa IOPUIMYHOTO MMUChMA — 1€ CYKYIHICTh MPHIOMIB, 3ac00iB
Ta Croco0iB, 0 BUKOPUCTOBYIOTHCS JUISL CTBOPEHHS, OMYOJiKyBaHHS, OONIKY Ta cHcTeMaru3alii TOKYMEHTIB,
0 MaroTh MPaBOBHU XapakTep. HasBaHa CyKymHICTh MpaBHJI 3a0e3redye HAWYITKININAN, JIOTIYHO 1 CTPYKTYPHO
MPaBUIIBHUIA BUKJIAJ 3MICTy IOPUANYHUX JOKYMEHTIB. 3aJ€kKHO BiJ] XapaKkTepy JOKYMEHTa MOXKHA HA3BaTU TaKi
BUAM IOPUANIHOT TEXHIKH:

1) HOpMOTBOpYa TeXHiKa (3aKOHOAABYA);
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2) inTepnpeTaniiiHa (TeXHiKa CTBOPEHHSI aKTiB TIIyMadeHHS );

3) mpaB03acTOCOBHA TEXHIKa;

4) TexHiKa CTBOPECHHS MpaBOpeaTi3allifHAX JOKYMEHTIB;

5) TexHiKa cuCTeMaTH3allil MPaBOBUX aKTiB;

6) TexHiKa ONPIITIONHEHHS IOPUINIHUX JTOKYMCHTIB.

Hopmu mpaBa, 1o peryinorTh CyCHiIbHI BiTHOCHHH, 3aKpillJieHi y pi3HUX (opMax mpaBa, KIHOUOBY
pOJb cepen SKHX BiIrparoTh HOpMAaTWUBHI NpaBoBi akTH [13]. HalOinen 3HaYyIi MATAHHS JKUATTS 3aKpillicHi
1 BUpIIIYIOTbCA B 3aKOHaX. 3aKOHOJABCTBO PETYNIIOE Maiike BCi chepH JKUTTEOISUNIBHOCTI cycniibcTBa. BoHO
BiJloOpakae peasnbHi 3B’S3KH Ta BIIHOCHHH, SKI BU3HAYAIOTh CHCTEMY 3aKOHOJABCTBA. TOMY JyKe Ba)KIHUBO Y
MPOIIeCi CTBOPCHHS HOPMATBUHUX AKTIB JOTPUMYBATUCh TEXHIKH IOPHIMYHOTO MHCHMA.

Sk cmymHO 3a3Ha4ae . Onumyk [8] (yHKIisI TEXHIKH FOPUAAYHOTO MHAChMa BUSIBISETHCS B TaKOMY
BUDIIAI FOPUIUYHOI PAKTHKH, K IPABOTBOPYICTE. Y PE3yNbTaTi BIOCKOHAICHHS TEXHIKU IOPUANIHOTO TIHCHMA,
3a3navae K. KocToBchka [6], MACHB ITO3UTUBHOTO TpaBa BTpayae CTUXIHHUI XapaKTep i BUpaXkae MeBHY 3a3/1aJ1eriib
OCMHCIIEHY CTPYKTYPY, HiAMOPAAKOBaHY JIOTiLi BHYTPIIIHEO1 OyI0BH.

Y Mexax I0CIiKEHHsI TOTOKYEMOCH 3 BUCHOBKaMH [. OHHUIIYK, 110 3MiCT ITOHSTTS TeXHiKa IOPUINIHOTO
MUCHEMA BiTOOPAKAETHCS B TAKUX TE3aX:

— npodeciiiHa TexHiKa;

— cHCTeMa MeToHiB 1 3aco0iB, mpodeciiHMX MpaBWil 1 MpOUENyp TEXHIKM IOPUAWYHOTO MHChMa
BUKOPUCTOBYIOTHCS JUIS 3a0€3M1eUCHHS] MUCEMOBOI OOYIOBH Ta KOHCTPYKTUBHOCTI HOPMaTHBHO-TIIPABOBUX aKTiB;

— BUKOPHCTOBYEThCS [UTS 3MIHCHEHHS FOPUAMYIHOT TisUTBHOCTI, sIKa BUMAra€e MUCbMOBOTO, TIOKYMEHTAIEHOTO
opopMIIeHHS;

— OXOIUTIOE SIK IMyOIIYHY, TaK 1 IPUBATHOIIPABOBY CeEpH;

— CTaHOBHUTH OCHOBY (OpPMYBaHHsI 3MICTY HOPMATHBHO-TIPABOBHX aKTiB Ta OQOPMIICHHS IHIIMX
IOPUIMYHHUX TOKYMEHTIB;

— 3a0e31e4ye TOCKOHAIICTH ImpaBa 3a GopMoro i 3mMicToM [9].

BucnHoBkn. TexHika IOPHIMYHOTO MMChMa — HAHBAKIIMBIIINN YHHHUK BHYTPIITHHOTO PO3BUTKY IMPABOBHX
aKTiB Ta HAOYTTA HUMH OdilliifHO BU3HAHUX BIACTUBOCTEH. I 3HAUEHHS He MOKHA TPUMEHITYBATH, 2 HABIAKH —
BOHO 3pOCTa€ B yMOBAX IIIBUJIKOI TPABOTBOPUOCTI Ta IPABO3aCTOCYBAHHS, PO3BUTKY YKPATHCHKOTO 3aKOHOJABCTRA.

3 oAy Ha I BHIAETHCS MOKIMBHM BHOKPEMUTH OCHOBHI HANpPSIMH KOMIUICKCHOTO 3aCTOCYBAaHHS
TEXHIKU I0PUAMYHOTO MuchMa. [lo-mepie, CHCTEeMAaTHYHUIA Ta IUTAHOMIPHHA BILTHB HA 3aKOHOJABYY HisUTbHICTH,
KoMK 3 1 JOTIOMOTOIO BIAETHCS PETENBHO Ta IOPHAMYHO KOPEKTHO (pOpMyBaTh HOBHI 3aKOHOHABUMH akT 3
JIOTPUMAHHSM TPABUII FOPUIUYHOI TEXHIKU, HE JOIYCKATH, a HABIAKHU, BUIIPABIATH 3aKOHOIABYI TOMIIKH. [1o-
JpyTe, TeXHiKa IOPUIMIHOTO MHCHMa BIUIMBAE Ha MPABO3aCTOCOBHY AiSUIBHICTD, CIIPUSE IPABIIFHOMY PO3YMiHHIO
CEHCY 3aKOHY Ta 3MiCTY MPaBOBUX HOPM. [lo-TpeTe, TeXHiKa OPHIMYHOTO TICEMa MOCTAE SIK 3aCi0 MIKHAPOIHOTO
00MiHy MPaBOBOIO 1H(OPMAITIEIO 1 K HAaBYAHHS OCHOBaM IPABOTBOPYOCTI i IpaBo3acTocyBaHHs. [lo-ueTBepTe,
TeXHiKa IOPUIMYHOTO MHChMa — 116 HAHBAXKIIMBIIIIA YMOBA Ta 3aci0 MONepePKEHHS Ta BUMPABICHHS MOMIIOK. [1o-
I’ sITe, TeXHIKa OPUANIHOTO TIHMChMa CIIPUSE OBOJIOIIHHIO OCHOBAMH TPAaBOBHUX 3HAaHb, 3 i1 JIOMIOMOToI0 (haxiBelb
3aknagae GyHIaMeHT cBO€T npodeciiiHoi MalCTepHOCTI.

OTxe, B CyJaCHHX YMOBaxX TEXHIKa IOPHAWYHOTO MHCHbMa — CKJIAI0Ba IOPHAMYHHUX TEXHOJOTIH, II0
€ CHUCTEMOIO0 NpOQeciiHUX IOPUAMYHHX MpaBHIl, 3ac00iB, MPUAOMIB i METOMIB, SKi BUKOPHUCTOBYIOTHCS IS
3a0e3reueHHs] KOHCTPYKTUBHOCTI MAChMOBOT TOOY/IOBH Ta JOCKOHAJIOCTI HOPMATHBHO-TIPABOBHX aKTiB. 3aJICKHO
BiJl XapaKkTepy TOKYMEHTa € Pi3Hi BUAM IOPUINYHOI TEXHIKH: HOPMOTBOpYA TEXHiKa (3aKOHOaBYA); IHTepIpeTalliiina
(TexHiKa CTBOPEHHS aKTIB TIyMaueHHs);, MPaBO3aCTOCOBHA TEXHIKA; TEXHIKA CTBOPCHHS IpaBOpeallizalliiiHuX
JIOKyMEHTIB; TEXHiIKa CHCTEMAaTH3allil IPABOBUX aKTiB; TEXHIKa ONMPUITIONHCHHS IOPUINIHUX JOKYMCHTIB.

[epcriekTHBY MOAATBIIMX PO3BIJIOK y JAHOMY HaMpsiMi BOAYaEMO y TIIMOOKOMY J0 CITIJKEHHI 0COOIMBOCTEH
PO3BUTKY TEXHIKH IOPUIUMYHOTO NHCbMa MailOyTHIX topuctiB y 3BO Ykpainu.
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FEATURES OF DEVELOPMENT OF THE BRITISH MONARCHY
IN THE ERA OF QUEEN ELIZABETH II

The article presents the results of the study of the role of Queen Elizabeth II in the history of state and legal
development of Great Britain during her reign from 1953 to 2022.1ts state-building achievements, peculiarities of the
style of royal rule, relations with society and the results of international activities are analyzed. The prospects of the
reign of her successor King Charles Il are outlined.The conclusion summarizes the position of Queen Elizabeth II on
the Russian aggression against Ukraine.

In conclusion, it is stated that the period of Charles III's reign will be a transitional stage in the history of the
British monarchy from the unique and inimitable period of Elizabeth 11, who initiated the process of its renewal, to the
reign of her grandson William, today the Prince of Wales.It will be not only about the person of the monarch, but also
about qualitative changes in the modernization of the institution of the Crown, which are dictated by time. The main
principle of transformation Charles Il has already outlined - devotion to the key principles of royal rule, among which
will certainly remain closeness to the people, increasing openness and social responsibility, the advocate of which for
decades has been the king himself as a well-known philanthropist and patron. The evolution of the British political system
may provide new opportunities for the monarchy.Considering the modernization of the countrys electoral law, which
is heading towards replacing the traditional but outdated majoritarian system with a proportional one and diversifying
the party-political spectrum, the monarch may well play the role of an independent mediator in inter-party negotiations
on the formation of the next parliamentary majority.

1t is extremely important for Ukraine in the current conditions of confrontation with Russian imperial aggression
that Charles has a clear and active civic and political position.Charles as a highly educated individual, a certified art
critic and historian has long been familiar with the basics of Ukrainian culture and state-building tradition.Since the
beginning of Russian aggression in 2014, Charles, unlike Queen Elizabeth, has been unequivocally critical of Moscow s
actions, and once in a private conversation even compared Putin's policy to Hitler s. In March 2022, Charles openly
condemned Russia’s invasion of Ukraine and said that it was a war against democracy and freedom, which his late
mother never allowed herself to do on principled grounds. After ascending the throne, we expect King Charles Il to
show more public restraint on the situation in Ukraine. However, his personal human and political positions will remain
unchanged, as well as the active support of Ukraine by the people of Great Britain, the development of interstate allied
relations, the tone of which was set by Elizabeth II.

Keywords: Great Britain, Queen, British monarchy, Elizabeth II, Charles I1I, Ukraine.

I'pyoinko A.

Ocobnueocmi pozeumky bpumancokoi monapxii ¢ enoxy koponeeu Enizaoem 11

Y cmammi npeocmasneno pesynomamu docaiosxcenns poni koponesu Enizabem II 6 icmopii deparcagro-npaso-
6020 possumky Benukxoi Bpumanii y nepioo ii npaeninna 3 1953 no 2022 poxu. Ilpoananizosano ii depicasomeopyi
3000ymKu, 0COOAUBOCII CIUNIO MOHAPULO20 NPAGLIHHA, 63AEMUHU 3 CYCHINLCNBOM MA Pe3yabmamu MidicHapooHoi Ji-
anenocmi. OKkpecieHo nepcnekmusuy npasiinia ii nacmynuuxa kopoas Yapnwsa I11. 'V eucnosky y3azanbHeHo no3uyiro
xoponesu Enizabem Il wjooo pociiiceroi azpecii Ykpaini.

Y niocymxy 3aznaueno, wo nepioo npaeninna Yapnesa Il cmane nepexionum emanom 6 icmopii Opumancovroi
MOHAPXii 8i0 YHIKAIbHO20 Ma HenosmopHo2o nepiody Enizabem II, sxa 3anouamxyeana npoyec ii oHo81eHHs, 00 npas-
JiHHA i1 8HYyKa Binvama, cbo200Hi npunya Yenvcokozo. Imumemovca He auuie npo nepcoHy MoHapxa, a npo sAKICHi 3MIiHU
6 moOeprizayii incmumymy Koponu, siki oukmye uac. Ionosnuii npunyun mpancgopmayii Yapnws 111 yoce oxpeciug —
8i00aHiCMb KIHOYOBUM NPUHYUNAM MOHAPUIO20 NPABTIHHS, ceped AKUX 0e3yMOBHO 3aMUUUMbCA OIU3bKICMb 00 HAPOOy,
6ce Oinvbua 8iOKpumicme i coyianrbHa 8i0N0GIOANbLHICTNL, NOOOPHUKOM AKOI 0eCAMUNIMMAMU € CAM KOPOb AK GI00OMUL
bnazo00itiHuk i meyenam. Hogi moswcnueocmi 0na monapxii moosce naoamu egontoyis nonimuyroi cucmemu Benuxoi bpu-
manii. 3eadxcarouu Ha MoOepHi3ayio 8UOOPH020 NPAsa Kpaiu, sike Npamye 00 3aMiHu mpaouyitinoi, are 3acmapinoi
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MadncopumapHoi cucmemu Ha nNPOnOPYIHY ma YPi3HOMAHIMHEHH NAPMIUHO-NONIMUYHO020 CNEeKMPa, MOHAPX YiIKOM
Mooice gidiepasamu poib He3ANe)NCHO20 NOCEPEOHUKA Y MINCNAPMIUHUX Nepecosopax wooo QopmyeanHs HACMYNHOT
napiameHmcukoi oinbuocmi.

s Vipainu 6 cyuacnux ymogax npomucmosiiHis poCiticoKill IMNepChbKill azpecii Ha036UUAHO 8ANCIUBO Me, WO
ona Yapavsa xapakmepua 4imxa ma akmueHa SpoMaoanCcoKa i ROAIMuYHa no3uyis. 4apuvs sk 6UCOKOOC8IYeHa NI00UNA,
OUNIOMOBAHUTI MUCTEYMBO3ZHABEYL MA ICMOPUK OABHO 0OI3HAHUL 3 OCHOBAMU YKPAIHCHKOL KYIbmypu i 0eparcagom-
sopuoi mpaouyii. 3 nouamrom pociticoxoi aepecii 2014 poxy Yapnwv3, Ha 6iominy 8i0 Koponesu Enizabem, nedeosnauno
KPUMUYHO 8UCT08TI08AECs U000 Ol Mockeu, a 00H020 pazy 6 npueamHill po3mosi Hagime nopieHse nonimuxy Ilymina
3 nonimuxoro I'imnepa. ¥ oepesni 2022 poxy Yapnvs eidsepmo 3acyoue emopenenns Pocii ¢ Ykpainy 1l ckazae, wo ye
8lilIHA nNpomu 0eMoKpamii i c60600u, 4020 MAx i He 00360MUNA CODI 3 NPUHYUNOBUX MOMUSIE 11020 nokiuna mamu. Ilicis
CX00JHCEeHHSI HA MPOH OYIKyeMOo 610 kopons Yapnwsa Il 6inewol nybriunoi cmpumanocmi wodo cumyayii 6 Yrpaini.
Oonak 11020 ocodbucmi 10OCbKi ma NONIMUYHI NO3UYIT Oe3MO6HO 3ANUUAMBC HeIMIHHUMU, K | AKMUBHA NIOMPUMKA
Yxpainu napooom Benukoi Bpumanii, po36umox MidcOepiucasHux cOr3HUYbKUX 6I0HOCUH, MOH siKill 3adana Enizabem I1.

Knrwouoei cnosa: Benuxa bpumanis, koponesa, 6pumancvka monapxis, Enizabem II, Yapnos I1I, Ykpaina.

Statement of the problem. With the passing of a man, the years of life pass, with the passing of a
monarch, an era passes. This is indeed true in the case of the Queen of Great Britain Elizabeth II (Slavic version
of the name - Elizaveta), who passed away on September 8, 2022 in the royal Balmoral Castle in Scotland. A
dignified rule was crowned with a dignified departure. Two days before her death, the queen, exhausted by illness
and old age, no longer able to come to London, where she usually received prime ministers in Westminster, found
the strength with a smile on her face to perform her historically final act of statesmanship - to witness the transfer
of the post of head of government from Boris Johnson to Liz Truss. At the end of the funeral and commemoration
days, which enveloped the United Kingdom for three weeks and received a wide echo throughout the world, we
will try to highlight the significant political and legal processes of the era of this monarch from the projection of
historical transformations of the depth of the past seven decades of her reign, to assess the role of Her Majesty’s
person in the modern history of Great Britain, Europe and the world, Ukrainian-British relations, which is the
purpose of this study.

The state of research of the problem. Ukrainian British Studies is becoming more and more developed.
At the same time, historical biography and analysis of the contribution of individual figures in the history of Great
Britain to its state and legal development still remain insufficient. The figure of Queen Elizabeth II has practically
not found coverage as a separate subject of research among the group of Ukrainian researchers. Therefore, it
is necessary to highlight first of all the publications of leading domestic British scholars N. Yakovenko [1], E.
Brailian [2], V. Kruszynski [3], A. Hrubinko [4], O. Pavliuk [5]. Among foreign publications we should mention
the works of Sally Bedell Smith [6], J. Black [7], J. Bond [8], S. Bradford [9], A. May [10], A. Gromyko [11].

Presentation of the main research material. The reign of Queen Elizabeth II (full name at birth —
Elizabeth Alexandra Mary Windsor) formally began back in 1953, when she was 27 years old. At birth, it would
seem that the princess had no chance to occupy the highest position in the country and the most powerful world
empire at that time, because she was fifth in the line of succession. The early start of the reign of the young princess
was the result of the untimely death from lung cancer of her father King George VI, who in turn became the
monarch thanks to the abdication of the eldest brother King Edward VIII (who had been king for 11 months), the
death of the second brother and the rejection of claims to the throne of the third . Such a favor of fate to Elizabeth,
who at that time had already managed to create a family with a representative of the royal houses of Europe, Prince
of Greece and Denmark Philip Mountbatten, for the British society meant an additional impetus for the post-war
recovery, while throwing the young ruler into the maelstrom of complex processes of transformation of the British
monarchy and the remnants of the world empire in the new international conditions [5].

The growth of the Cold War-era bloc confrontation and the subsequent steady process of the disintegration
of the British Empire became key challenges to the functioning of the British monarchy for several decades. The
main internal factor of the existence of the monarchy was the necessity of its timely and adequate response to the
dynamic processes of socio-cultural changes of the post-war society, which required a new quality of communication
with the subjects. The largest, richest and most powerful monarchy in the world needed institutional and functional
modernization, primarily in the direction of humanization and socialization (approaching the interests and urgent
problems of the common people), finding a balance between loyalty to traditions and the perception of new
realities, primarily in ethnic, gender and religious dimensions, the conformity of the formation open information
society, which developed rapidly. The queen was persistently and effectively looking for ways to carry out such

36 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022



Teopisa Ta icTopia Aepxasu i npasa. IcTopisg NOMITUYHMX | MPABOBUX BYEHbD.
dinocodia npasa.

modernization. Elizabeth II, by personal example, showed the possibilities of combining royal traditions and
innovative forms of activity of Her Majesty’s court and the royal family, and so that the British and the whole
world still, even after the death of the beloved queen, are enthusiastically watching the «multi-episode series»
about the life and passions of the British royal court.

Britain in the 40s and 50s of the 20th century experienced very difficult pages in its history. The heroic
struggle of British troops on various fronts, active participation in the anti-Hitler coalition, influence on the
international arena provided the country with leading positions in the cohort of victorious states. However, the
victory came at a heavy price - the inevitable post-war economic decline and, most importantly, the loss of the
empire, which was the result of the objective processes of the strengthening of the international anti-colonial
movement and the formation of a system of bipolar confrontation, painfully hit the pride of the British. In these
conditions, the stoicism of the royal family, which refused to leave its native country under the threat of its
occupation and under the conditions of bombing by the Nazi Luftwaffe, the replacement of the monarch by the
young and vibrant Elizabeth as a symbol of renewal and hope played a significant role in preserving the internal
socio-political consensus and Britain’s high place in world politics.

The withdrawal of its “pearl” India from the British Empire in 1947 led to a reformatting of relations with
the still dependent or semi-dependent territories in the form of the Commonwealth of Nations.

The withdrawal of its “pearl” India from the British Empire in 1947 led to a reformatting of relations with
the still dependent or semi-dependent territories in the form of the Commonwealth of Nations. Already during the
reign of Elizabeth II in the 1960s and 1970s, decolonization accelerated Africa and the Caribbean. More than two
dozen countries became independent states from Great Britain, and what is fundamentally important for evaluating
the policy of the British Monarchy - almost all of them peacefully. In the end, the last great British colony of
Hong Kong was handed over to China in 1997 based on the agreements reached. At the same time, the format of
the Commonwealth of Nations, which includes an essentially loose coalition of more than 50 partner countries
friendly to Great Britain, united primarily by trade and economic interests and formal recognition of the political
leadership of the British monarch, has become a generally successful formula for maintaining British influence in
various parts of the world. At the same time, maintaining various levels of ties, including formal recognition of the
jurisdiction of the British Crown on its territory, which is still practiced by several countries of the world (primarily
Australia, Canada, New Zealand), happened not least thanks to the efforts andauthority of Queen Elizabeth II
personally. Thanks to an extremely high intelligence and a broad outlook, hard work and perseverance, which
became the key to unparalleled activity on the international arena, the queen made a significant contribution to
maintaining the influence of Great Britain on world political processes, despite the seemingly inevitable decline of
the country’s authority as a post-empire, which was declining to the level of a state middle level

Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered quite
sufficient to define the period of her reign as historical for Britain. took place not least thanks to the efforts and
authority of Queen Elizabeth II personally. Thanks to an extremely high intelligence and a broad outlook, hard
work and perseverance, which became the key to unparalleled activity on the international arena, the queen made
a significant contribution to maintaining the influence of Great Britain on world political processes, despite the
seemingly inevitable decline of the country’s authority as a post-empire, which was declining to the level of a state
middle level Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered
quite sufficient to define the period of her reign as historical for Britain. took place not least thanks to the efforts
and authority of Queen Elizabeth II personally. Thanks to an extremely high intelligence and a broad outlook,
hard work and perseverance, which became the key to unparalleled activity on the international arena, the queen
made a significant contribution to maintaining the influence of Great Britain on world political processes, despite
the seemingly inevitable decline of the country’s authority as a post-empire, which was declining to the level of
a state middle level Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be
considered quite sufficient to define the period of her reign as historical for Britain. The queen made a significant
contribution to maintaining the influence of Great Britain on world political processes, despite the seemingly
inevitable decline of the country’s authority as a post-empire, which was sliding to the level of a middle-level
state. Already the unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered quite
sufficient to define the period of her reign as historical for Britain. the queen made a significant contribution to
maintaining the influence of Great Britain on world political processes, despite the seemingly inevitable decline
of the country’s authority as a post-empire, which was sliding to the level of a middle-level state. Already the
unprecedentedly innovative nature of Elizabeth II’s policy in this area can be considered to define the period of her
reign as historical for Britain.
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70 years of the royal history of Lilibet (as she was unoffially affectionately called in the royal family
from childhood, and then Elizabeth in the people) can be fully characterized by the word «first». Her coronation
ceremony in Westminster Abbey was unprecedentedly open — at the request of the monarch himself, it was
broadcast for the first time on television, which played a significant role in the communications of the new British
monarchy. As the queen herself noted, «people have to see me to believe mey» [12].

It is no coincidence that her coronation dress was ordered by the heir to the throne herselfwas embroidered
with floral emblems of the countries of the Commonwealth of Nations. Elizabeth II became the first monarch in
history who, since the beginning of her reign, has spent a unique amount of time in foreign visits — more than 320,
which covered more than 130 countries of the world. Unfortunately, Ukraine was not among them. Already in her
first unique six-month tour of Commonwealth states and colonies in 1953-1954, the Queen set the first records -
she became the first monarch to visit Australia and New Zealand. In 1961, at the invitation of local authorities, she
visited Turkey for the first time, and later, also for the first time, visited India and Pakistan.

Elizabeth II visited most European countries, in particular, she became the first British monarch to visit
Ireland (2011). Among the most odious visits with a pronounced political overtones, the historically first visits of
the British crown to Yugoslavia (1972, the first communist country visited by the British monarch), China (1986),
and Russia (1994) stand out. In 1980, she, head of the Protestant Church of England, made the first o[cial visit of
a British monarch to the Vatican to meet with Pope John Paul 11 [13].

Meanwhile, objective historical processes also showed the limits of the monarchy’s influence in the foreign
policy of the United Kingdom. The unfolding of the global confrontation of the Cold War period, the anti-colonial
movement, the strengthening of regional integration processes, the replacement of the bipolar world system with
a multipolar one, the crisis of European integration and the escalation of confrontation along the China-West
and Russia-West lines to the level of the «Second Cold War» with the prospect of an open global military of
the conflict, the processes of international politics, in which, however, Great Britain occupies unique positions,
became not subject to the will of the monarch. The Queen was forced for the first time in the country’s history to
bless the 40-year «epic of Great Britain’s stay in the European Community, including recognizing the results of the
Brexit referendum, the consequences of which for both sides are still ambiguously assessed.

No less challenges, achievements and miscalculations awaited the queen and her kingdom at the national
level. The main internal challenge for Elizabeth II was the conformity of the institution of the monarchy with
modern trends in social and political life. First of all, we are talking about the further process of steady reduction
of its jurisdiction in favor of classic republican authorities (parliament and government), which has been going
on since the period of the English revolution of the 17th century. And here the queen again managed to get out
of the situation with honor for herself and the royal court, unlike most European monarchs, whose functions
remained mostly purely symbolic and ceremonial. The Commander-in-Chief of the Armed Forces, the head of the
Church of England, the appointment of heads of government, the signing of parliamentary laws, the dissolution
and convocation of parliament, the declaration of war and the conclusion of peace, weekly meetings with the prime
minister to discuss current issues in the life of society, the state and the international community, giving working
audiences to other ministers (at their request) and offcials of member states of the Commonwealth of Nations,
regular processing of reports on the work of ministries and diplomatic missions, pardoning convicts, granting titles
of nobility, state awards and honors — this is an incomplete list of the preserved functions of the British monarch,
which are mostly formal, but under certain conditions, they can give him a suffciently significant influence on
the country’s politics. This is especially true in periods of parliamentary instability, when, for example, it is not
possible to form a stable single-party or coalition government, or to elect the leader of the ruling party, which
allows the monarch to more independently choose a new head of government from the proposed candidates. In
the latter case, this was the case during the absence of a clear order of election for the leader of the Conservative
Party when choosing between the contenders Richard Butler and Harold Macmillan (1957), the same Butler and
Alec Douglas-Hume (1965). As the Prime Minister Margaret Thatcher, who had a dilJcult relationship with the
Queen, recalled at one time, «I prepared for meetings with her more seriously than for meetings of the Parliament»,
because the Queen was familiar with most issues and approached their discussion in an extremely professional and
responsibly [13].

It was on the example of Thatcher’s rule that the queen clearly showed how her authority, contrary to
the position of the head of government, could influence state policy. It is, in particular, about the introduction of
sanctions against the apartheid regime in the Republic of South Africa. The insistence of Elizabeth I, who directly
condemned the violation of human rights in this country, forced the Thatcher government, which was ready to
sacrifice principles for trade preferences, to introduce sanctions against the authorities in Pretoria.
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Regarding the influence on the work of the Parliament from the last years of the Queen’s reign, the most
famous fact is the approval of the prorogation (suspension) of its work for up to six weeks in August 2019 at
the request of Prime Minister Boris Johnson, who thus sought to speed up the Brexit process. Among the most
significant cases of blocking of laws adopted by the parliament, we note the blocking of the draft law on military
actions in Iraq in 1999, which was supposed to give all the powers to direct the military actions of the parliament
[14].

Among the piquant details of the manifestation of Elizabeth II’s political influence on legislative activity
is the active use of the “queen’s consent” procedure, which allows the monarch to influence the text of laws before
they are considered by parliament.

As it turned out, with the help of this procedure, Elizabeth II in her time influenced more than a hundred
laws in order to guarantee her inviolability as a private person (in addition to the immunities she has as a monarch)
and her property. For example, the police are not allowed to enter the grounds of Balmoral Castle without the
monarch’s permission to investigate alleged crimes. No other private landowner has such a right.

Elizabeth II became an absolute record holder in the political history of the country — the longest reign of a
monarch in the entire history of Great Britain, 8 appointed prime ministers. Since October 2016, after the death of
Thailand’s King Bhumibol Adulyade;j, she has been the world’s longest-reigning monarch. In June 2022, Elizabeth
IT was recognized as the second longest-reigning monarch in world history [3].

The Queen has managed to maintain objectivity and impartiality in dealing with all the leading British
political parties. She honed the skill of remaining as impartial as possible and staying above the usual routine
of socio-political debates for a parliamentary democracy and a pluralistic society, not to publicly express her
position where it was inappropriate, because the monarch traditionally represents the entire nation and the state.
Therefore, the queen’s political views on a number of issues often remained unclear to the public. The courtiers
repeatedly testified that Elizabeth was characterized by an iron will and self-discipline, scrupulousness in the study
of state affairs and the organization of the life of the royal court, restraint in emotions. The long reign of the queen
repeatedly required her to take a decisive position and at the same time diplomatic skill. This happened during
the long armed conflict in Northern Ireland, devolution (increasing the powers of the parliaments of Scotland and
Wales), the referendum on Scottish independence in 2014, which almost led to the disintegration of the kingdom
(Elizabeth II, as ex-prime minister David Cameron said, was against him), and in the end no less dramatic Brexit
events [14].

The reign of Elizabeth II proved that even in the conditions of a limited monarchy, the preservation of
real state functions of the royal person often directly depends on her authority in society and political circles. In
the maelstrom of political vicissitudes, the Queen seemed to remain an “unbreakable fortress” of stability for the
British, and not only for them. She was able to overcome the human pride of the irreconcilability of the conflicting
parties and look at the situation from the position of wise maternal care. This policy, in particular, greatly contributed
to strengthening the authority of the British Monarchy in the countries of the Commonwealth of Nations - former
colonies and dominions. As a demonstrative example, we note the speech of Elizabeth II during her visit to Canada
in the Quebec National Assembly in 1964. Ignoring the national-linguistic contradictions of the countrys English-
speaking and French-speaking population, the queen acted as a peacemaker for “two complementary cultures”,
noting that she was happy to have a country in the Commonwealth where French can be offcially spoken.

Positive results for the British Crown regarding the preservation of the monarchical form of government in
Australia (1999), the Caribbean states of Tuvalu (2008) and St. Vincent and the Grenadines (2009) are universally
acknowledged to have been made possible primarily due to respect for the personality of Elizabeth II. At the same
time, during her reign, 17 former colonies and dependent territories of the British Empire renounced the monarchy.

The main principle of its activity is closeness to the people, and not showy. In the course of frequent
foreign visits, the queen preferred meetings with ordinary citizens and public representatives of a certain country
to visiting important places.

Her first royal outing with ordinary members of the public came during a tour of Australia and New
Zealand in 1970, which started a new royal tradition of interacting with subjects. Elizabeth was the patron of more
than 600 societies and charitable organizations. The queen’s personal responses to some of the letters from people
from different parts of the world, which were received by the hundreds every day at the address of Buckingham
Palace, have become overgrown with legends, although most of them were true reality [6]. We also have several
testimonies of the Queen’s response to the appeal, greeting cards with Christmas holidays in response to them from
citizens of Ukraine. The combination of the Victorian style of work organization and behavior of the monarch with
various manifestations of public openness enabled the queen to win the minds and hearts of the masses in Britain
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and far beyond its borders. According to a poll conducted by the Sunday Times on the eve of the Queen’s golden
jubilee in 2002, public trust in the monarch was 80%, and in 2012 (Diamond Jubilee) — a record 90%. First of all,
it was about trust in the person of the queen — the «national grandmother», as she was affectionately called in the
last decades of the reign, and only then in the institution of the monarch as such. «The Queen is needed for the
prosperity of the country» — this is the most popular answer received when asked about the role of Elizabeth II.
And this despite the age and train of problems in the royal family. In 2021, according to polls by the Gallup agency,
Elizabeth II, at the age of 95, ranked third in the ranking of the most popular women in the world [12].

Paradoxically, it is the private life of the royal family, which is traditionally largely subordinated to state
interests, especially when it comes to the successors to the throne, that has become the biggest threat to the stability
of Elizabeth II’s reign. The Queen’s eldest son and Crown Prince Charles, her youngest son Prince Andrew, Charles’
youngest son Prince Harry and his wife Meghan became the main disturbers of public sentiment. The real challenge
to the authority of the queen was the extreme popular popularity of Lady Diana Spencer, or the Princess of Wales,
the wife of Crown Prince Charles. The scandalous history of this marriage and its termination, which lasted in the
1980s and 1990s and troubled neither the royal family nor society for several years after the tragic death of Lady
Dee in a plane crash in Paris in May 1997, became a real catalyst for stability and wisdom of Elizabeth II at the
same time as mother and head of state [15]. At the same time, it was the betrayal by the future King Charles of
his wife and the mother of the two crown princes William and Harry with his longtime passion, and later his wife
Camilla Parker, who in 2022, after the coronation of her husband, assumed the position of queen consort, became
the detonator of the family scandal that led before divorcing Diana. The main public indignation was caused not
so much by Charles’ betrayal as by the efforts of the royal family, apparently at the initiative of the queen, to shift
the responsibility for the breakup of the marriage to Diana herself, who during the divorce process was already
living in a de facto civil marriage with the billionaire Dodi Alfayed, who died together with her in the mentioned
car accident. The confrontation with Diana in absentia in an effort to protect the reputation of the crown prince
and the belated reaction of Elizabeth II personally to this tragic event became one of the main miscalculations of
Her Majesty in domestic politics throughout the history of the long reign, because society was not without reason
inclined to blame the persecution of Diana on the queen herself. Over a period of time, passions receded into the
past, and the authority of the monarch was restored. The power of tradition won. However, Elizabeth II almost
became a victim of her own policy of public openness of the monarch and his family to the people.

After his second marriage, Prince Charles largely restored his reputation as a family man. The growing
popularity of his eldest son, Prince William, who, due to his youth and unsullied reputation, was seen by a large
part of the public as a much better candidate for the throne, played not the least role in calming the society.

Family scandals continued to accompany the queen until her death, and the tangle of unresolved family
disputes and conflicts continues to this day. Despite the threat of image losses, the political talent of the queen was
manifested in the fact that the scandals in the royal family, despite the risks to the reputation of the queen herself,
in the end produced quite a positive advertising effect. It is about unprecedented openness to the public, which was
introduced by Elizabeth II. It all started with her public inauguration upon accession to the throne. The already
traditional, hitherto unknown, overactive participation of the queen and the closest members of her family in public
events of various levels, social outings, extensive charitable activities, regular presentation of photos and videos
from the life of the queen and her family in the media, communication with the press of Elizabeth II herself became
an integral part of royal life [13]. Even the case of outsiders entering the queen’s bedroom, which happened on
July 9, 1982, was «correctly» presented in the media as an element of the piquant openness of the queen’s personal
life. Therefore, it can be said without exaggeration that the popularity of Elizabeth II was the result not only of her
authority as a person, but also of an unrivaled political game and effective PR work with the mass media. The royal
family appeared before the strict British public as both a state elite and representatives of the people, not devoid of
their own shortcomings and weaknesses. This was often outrageous, but usually liked by the masses and raised the
popularity of the British royal family in the world to unprecedented heights. And this made it possible not only to
raise the popularity of the monarchy and the queen herself, but also to get a considerable financial profit, especially
against the background of regular accusations by supporters of republicanism (the movement for the abolition of
the monarchy) of excessive spending from the budget for the maintenance of the royal family.

The change of the monarch, like the change of every ruler, always carries a certain threat to the stability
of the government system. In the case of the British monarchy, it is primarily about possible image losses. Charles
III’s accession to the monarchical power has become an accomplished fact, but it is currently widely perceived by
the public as ambiguous. A large part of her cannot forget Charles’s divorce from Diana. Some chastise him for not
abdicating in favor of his young eldest son, Prince William. The rest of the critics reproach him for such character
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traits as indecisiveness and an overly philosophical nature. At the same time, political scientists and constitutional
lawyers blame the new monarch for his tendency to violate the unwritten rule of the British monarchy — non-
interference in political processes. In 2015, a scandal erupted over data published in the media about the pressure
of then-Crown Prince Charles on Prime Minister Tony Blair (1997-2017) in order to make the «correct» decisions
in his opinion. It is primarily about Charles’s claims regarding the government’s environmental policy, a supporter
of which he has long been famous [14]. One thing is clear — it will not be easy for the successor of Elizabeth II,
because his activities will somehow be compared with the achievements of the reign of this famous queen.

Will Charles have enough authority and determination to preserve the remnants of the external influence
of the British Crown in the form of the Commonwealth of Nations? Will it be possible to maintain the internal
consensus as effectively as the predecessors-mothers? Will it be possible to effectively use and possibly multiply
the remnants of the monarch’s political influence on state life? In the end, will the king be able to put things in
order in the royal family, relieve the tension in relations with his younger brother Andrew, and return Harry and
Meghan to the royal family bosom? Time will tell all this. After all, given the current economic situation in the
country, for the British, with the onset of winter, the sums in payments for energy carriers will probably become
more urgent than news about the life of the king and his family [15].

Conclusions. The period of the reign of Charles III will be a transitional, reforming stage in the history of
the British monarchy from the unique and unique period of Elizabeth II, who started the process of its renewal, to
the reign of her grandson William, today the Prince of Wales. It will not only be about the person of the monarch,
but also about qualitative changes in the modernization of the Crown institution, which are dictated by time. Charles
III has already outlined the main principle of the transformations - devotion to the key principles of monarchical
rule, among which will definitely remain closeness to the people, greater openness and social responsibility, which
the king himself has been a champion of for decades as a well-known benefactor and patron. He has long been
famous for his views on “cheapening” the monarchy, expanding the monarch’s religious communication beyond
the jurisdiction of the Church of England (in particular, allowing the heirs to the throne to marry Catholics),
deepening gender equality (adopting an amendment to allow the monarch’s first-born child to hold the throne
regardless of gender), which now will have a good opportunity to implement. The evolution of the political system
of Great Britain can provide new opportunities for the monarchy. Taking into account the modernization of the
country’s electoral law, which is moving towards the replacement of the traditional but outdated majoritarian
system with a proportional one and the diversification of the party-political spectrum, the monarch may well play
the role of an independent mediator in inter-party negotiations regarding the formation of the next parliamentary
majority.

First of all, it is important that Charles has a clear and active civic and political position, which the king
is not going to compromise. This is extremely good for Ukraine in today’s conditions of resistance to Russian
imperial aggression. Charles, as a highly educated person, a qualified art critic and historian, has long been familiar
with the basics of Ukrainian culture and the state-building tradition. A photo of the diaspora life of Ukrainians in
Great Britain from 1981 became widely known, in which Prince Charles dances hopak together with the soloists of
the Ukrainian ansamble “Hoverla”. In 1996, at the stage of the formation of interstate British-Ukrainian relations,
Charles visited Ukraine, visited Kyiv and Sevastopol, where soldiers of the British Royal Navy once died. Since
the beginning of Russian aggression in 2014, Charles, unlike Queen Elizabeth, has been unequivocally critical of
Moscow’s actions, and once in a private conversation he even compared Putin’s policy to Hitler’s policy. It seems
that he will never be forgiven in the Kremlin. In March 2022, Charles openly condemned Russia’s invasion of
Ukraine and said that it was a war against democracy and freedom, which his late mother never allowed herself
for reasons of principle. Apparently, she recognized the error of her decision to receive Putin with honors at
Buckingham Palace during his o[Jcial visit to Great Britain in 2003. After ascending to the throne, we expect more
public restraint from King Charles I1I regarding the situation in Ukraine.

However, his personal human and political positions will silently remain unchanged, as will the active
support of Ukraine by the people of Great Britain, the development of interstate alliance relations, the tone of
which was set by Elizabeth II.
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Concept and aspects of social protection of police officers in Ukraine

The article examines the problems of social protection of employees of the National Police of Ukraine. It is
argued that the social protection of police officers is one of the types of social protection of the population, which has a
certain specific, which is caused by performing their professional activities associated with increased risk and danger.
An etymological study of the concept of «social protectiony was carried out. Different approaches to defining social
protection were analyzed. The concept of social protection in a broad and narrow sense was considered.
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AHoceHkoB A., 136aw K.
MoHATTA Ta 0COBNMBOCTI couianbHOro 3axMCTy NONILENCbKMX B YKPaiHi

The Law of Ukraine «On the National Policey declares that a police officer fully enjoys the guarantees of social
and legal protection provided for by the mentioned Law and other legislative acts. The Law of Ukraine «On the National
Policey uses the term social protection, the meaning of which is broader than the meaning of the term social security.

The Law of Ukraine «On the National Police» provides the following guarantees of social protection of a police
officer: provision of appropriate conditions for the performance of duties assigned to him; prompt and full payment
of financial support and other compensatory payments in accordance with the law and other regulatory legal acts of
Ukraine; full use of guarantees of social and legal protection; during the performance of police powers, he uses all
types of public transport for free. However, chapter 9 «Social protection of police officersy is devoted to a wider range
of social protection guarantees.

The guarantees of social protection of police officers were studied, which included: material support, housing
support, medical support and professional support.

Keywords: social protection, guarantees, police officer, policemen, National Police, legislation, material
support, housing support, medical support, professional support.

[ocTanoBka npodaemu. BinmosigHo 1o OcHOBHOTO 3aKoHY YKpaiHa € COIabHOI0 AEePKaBOIO, MisiIb-
HICTB SIKOT CIIpSIMOBaHa HA CTBOPEHHS YMOB, 10 3a0€3MeUyIOTh )KUTTA Ta BUIBHUN po3BUTOK JitonunH [5]. [onosue
3aBIaHHs COLIANBHOI AepKaBH — 3a0e3MeUeHHs JOCTOHHOTO Ta TiIHOTO PiBHS KUTTA rpoMaasH. OcobmuBe Micie
B 3a0e311eUeHHI 3aKOHHOCTI B YCiX chepax JIIOICHKOTO KUTTA B YKpaiHi 3aiiMae MpaBOOXOPOHHA CUCTEMA.

[IpoBenena pedopma MPaBOOXOPOHHOI CHCTEMH CIIPUsIIa CTBOPEHHIO HOBOrO opraHy — HamioHambHOT
nominii YkpaiHu, sika, OCIAal0uN cepes AepKaBHUX OPraHiB OHE 3 TOJIOBHHUX MICIb, peajli3ye MPaBOOXOPOHHY
(YHKIIIO Ta BUKOHYE 3aBIaHHS MO0 3aXUCTY MpaB i CBOOOI IrpOMasiH, TOMY COIliajbHe 3a0e3nedeHH ii ImpariB-
HUKIB € OIHUM 13 TOJIOBHUX 3aBJaHb. B yMoBax chorofeHHst HarioHanpHa nodfimist Ykpainu QyHKIIIOHY€e B CKIIaj-
HUX YMOBaX, [0 3HaYHO BIUIMBAE Ha €(PEKTUBHICTH 11 poOoTH. OIHUM i3 MIPIOPUTETHUX HAPSIMKIB IPABOOXOPOH-
HOT pehopMU € Ni€BUI COLIANBHUAN 3aXUCT MOMIIEHCHKIX, KUK niepeadadace siKicHe 3aKOHOJaBYe BU3HAYCHHS Ta
3aKPIMUICHHS TapaHTIH COIIAIbHOTO 3aXHUCTY MPAI[iBHUKIB TOMIIIT; CTBOPCHHS HAJICKHHUX YMOB, 3a SKHX MEXaHi3M
aJMIHICTPaTUBHO-IIPABOBOTO 3aXUCTY MOJIIIEHCHKUX BIANOBIAaB Ou pearisiv choroaeHHs1. Lle HagacTh MOXIHUBOC-
Ti PO3MIMPEHHS KOJia KaHTUAATIB Ha CiIy)x0y B HalioHansHy nonimiro YKpainu i, Ik HacJiI0K, i ABUIICHHS PiBHS
npodeciitHoi, MPaBOBOI KYJIBTYPH Ta CBIIOMOCTI MOTIIEHCHKHX.

AHaJji3 ocTaHHiX Jocaimkenb i myomikamiii. Cepen OCTaHHIX HayKOBHX Mpallb, Y AKUX PO3TIAIaIU-
sl MUTaHHs COIIaJbHOTO 3a0e3MeueHHs MPALiBHUKIB MOMILlil, BAPTO BiA3HAUYUTH TAKUX Cy4aCHUX HAyKOBIIB, SK:
M. I. Tnmms («CyTHICTB 1 3HaUYEHHS COILaIbHOTO 3a0e3eYeHHs IPAIliBHUKIB IO B Cy4acHUX yMOBax», 2015),
M. B. Pomanenko («OcoOmuBocCTi comianpHOTo 3abe3nedueHHs momineicbkux», 2015), JI. JI. lenicora («IIpo-
OJeMH MPaBOBOIO PETYJIIOBAHHS COILIAJLHOrO 3a0e3MeyYeHHs MpamiBHHUKIB momimii»y, 2016), M. B. Kanamxuk
(«CorianpHO-TIPaBOBI rapaHTii 3a0e3MeveHHs isTIbHOCTI opraHiB momimii», 2017), O. I1. Kinuna («AamiricTpa-
THUBHO-TIPABOBE PETYIIOBAHHS COIIaIbHOTO 3aXUCTy npauiBHUKIB HamionanpHoi mominii Yipainm», 2021), /1. O.
MapyueBnd («AJIMiHICTPaTUBHO-TIPABOBE PETYIIOBaHHS COIIaIBHOTO 3aXHCTy momneinchkuxy», 2021), K. JI. By-
raifuyk («Jlesiki MuTaHHs TOCHUJICHHS COIIaIbHOTO 3aXUCTY MoJieichkux», 2021), JI. M. Kussbkosa («IIpobaemu
TPYIOBOTO NpaBa Ta IpaBa COLiaIBHOTO 3a0e3meueH s, 2021).

MeTta cTaTTi — IOCTIKEHHS MMOHATTA Ta OCOONUBOCTEH COLiaIbHOTO 3a0e3nedeHHs npamiBHUKIB Ha-
IOHATBHOT NoMimii YkpaiHu.

Buxknax ocHOBHOT0 MaTtepiany mocaigkennsi. FOpuaudni rapanrii COiabHOTO 3aXHCTY TPOMaISH 3a-
kpimieni B Koncturymii Ykpainu. Busnadeno, mo rpomansHu YKpaiHi MalOTh IPaBO HA COLIAIBHHN 3aXHCT, 110
BKITIOYA€ TPaBO Ha 3a0e3medeHHs iX y pa3i MOBHOI, 4aCTKOBOI a00 TUMYACOBOI BTPATH MPAIe3IaTHOCTI, BTPATH
rolyBaJIbHUKA, 0e3p0O0ITTS 3 HE3AICKHHX BiI HUX OOCTaBHH, a TAKOXK Y CTApOCTI Ta B IHIIMX BUMAIKaX, epeada-
YEHUX 3aKOHOM. Lle mpaBo rapaHTyeThCs 3araTbHOOO0B I3KOBHM [P KaBHIM COLIaTBHUM CTPaXyBaHHSIM 32 Paxy-
HOK CTPaxOBHX BHECKIB I'pPOMAJISH, MiAIIPUEMCTB, YCTAHOB 1 OpraHi3aliii, a TAKOX OFOKETHHUX Ta IHIINX JPKEpelt
COLIANFHOTO 3a0€3MeUSHHST; CTBOPEHHIM MEPEXkKi Aep>KaBHUX, KOMyHAJIbHUX, IPUBATHHX 3aKJIa B IS JOTIIIY 32
HenparnesaarHuMu. [1eHcil, iHIIi BUIM COIliaibHAX BUILIAT Ta TOTIOMOTH, III0 € OCHOBHUM JKEPEJIOM iCHYBaHHS,
MAroTh 3a0€e3IeUyBaTh PiBEHb KUTTS, HE HIDKIHUH Bifl IPOKUTKOBOTO MiHIMyMY, BCTAHOBJIEHOTO 3aKOHOM |[5].

ComniayibHUH 3aXHUCT NOMIIEUCHKUX — 1€ OJMH 13 BUIIIB COIIAIbHOTO 3aXHCTy HACEJICHHS, 110 Ma€ TIEBHY
crierdiky, sika 3yMOBJICHa BUKOHAHHAM X MpodeciiHOl MisIbHOCTI, OB’ SI3aHOi 3 MiABUIICHUM PU3HKOM 1 He-
6e3mnekoro. [t mpoBeieHHS MOBHOIIIHHOTO JOCHIPKCHHS Ta TPAKTYBAaHHS HOTO PE3y/IbTaTiB y I[bOMY HAIPSIMKY
HacaMIepen MoTpiOHO BU3HAYUTH MOHATTS 3aXHCTY, HOTO OCOOIMBOCTI Ta pO3MEKYBAaHHS HOTO i3 MOHATTAM CO-
iaJTBHOTO 3aXUCTY.
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VY BenukoMy CHIMKIONIEANYHOMY IOPUANIHOMY CIOBHHKY BKa3aHO, IO COLIANBHUHA 3aXUCT — CHCTEMA
IOPUIMYHHX, EKOHOMIYHHX, (JiIHAHCOBUX Ta OpraHizallifHMX 3aco0iB JAeprKaBH IOJ0 3aXHUCTy HACEJIEeHHS Bil co-
miaJbHUX pU3UKIB [17, c. 476]. B topuanyHii eHIMKIIONEIIT 3a3HaYCHO, IO COIIAJIbHUI 3aXUCT — CUCTEMa E€KOHO-
MIYHHX, IPaBOBUX, OPraHi3alliifHUX Ta IHIIUX 3aXO0/iB Iep>KaBH 13 3a0€3MeUeHHs COLliaIbHUX TPaB 1 rapaHTii rpo-
MajsiH. CHCTeMa OXOTUTIOE BUILIATY MEHCIH, pi3Hi BUIM MaTepialibHOI JOMTOMOTH 1 KOMITEHCAITii, 00CITyroByBaHHS
XBOPHX Ta 0Ci0 MOXWIIOTo BiKy, TypOOTY Hpo AiTel i MOJoAb, piHAHCYBAaHHS 3 JIEPyKAaBHUX 1 MiCLIEBUX OIOIKETiB
BiJIMOBITHUX COITIAJILHUX MPOTpaM (OXOpOHA 3]I0POB’ s, OCBITa, Oy/TIBHHUIITBO JKUTJIA, TIOJ0JIAHHS 0€3p0OITTS TOIIIO)
[16, c. 265].

OnHak MOTPIOHO PO3IISHYTH MOHSTTS COIIAILHOTO 3aXHUCTY Y IMUPOKOMY Ta By3bKOMY PO3yMiHHI. Y IIu-
POKOMY PO3YyMIHHI COIiaIbHHM 3aXUCT — 1€ CUCTEMa IIPABOBHUX, EKOHOMIYHMX, (DIHAHCOBUX, OpraHi3alliiHUX 3a-
XOJliB Y JIep>KaBi, CIIpSMOBaHa Ha 3a0e3NeUeHHS TIPoIlecy (GOpMYBaHHs 1 PO3BUTKY MOBHOIIIHHOT 0COOHUCTOCTI; BU-
SIBIICHHS 1 HEUTpaJi3alito HeraTuBHUX (PakTopis, AKi BIUIMBAIOTH HAa 0CO0Y; CTBOPEHHS YMOB Il CAMOBU3HAYECHHS
B )KUTTI. Y BY3bKOMY PO3YMiHHI BKa3aHUH TEPMiH CTAHOBUTH CYKYITHICTh 3aKOHOJJABYO 3aKPITUICHNX €KOHOMIYHUX
1 IPAaBOBUX TapaHTid, BCTAHOBJICHUX AEPXKABOIO, SKi 3a0€3MeUyloTh JOTPUMAHHS HAWBAXITUBIIINX COLIATBHUX
TIpaB IPOMAJISH 1 yOe3IedyoTh HACeJICHHS BiJI HETaTHBHHUX HACIIJIKIB COIaIbHUX pHU3HKIB [15, c. 17].

Sk 3a3Hayasocs paHille, OJHUM 13 PI3HOBHU/IB COLIATBHOTO 3aXHCTY € COLIaIbHUN 3aXUCT MOJIIEHCHKHX.
OjHaK JOCHIKSHHS Tpallh HAYKOBIIIB MO0 CYTHOCTI COIIAJIbHOTO 3aXHCTY MOMIIEHChKHAX 3aCBiIUy€, 10 Hapasi
HEMae €IMHOTO MiAX0AY 10 PO3YMiHHA BKa3aHOTO MOHATTA [2, §8].

HasBHICTH 3aX0/IiB COIIATBHOTO 3aXUCTY JJIs CHIBPOOITHUKIB MOMIIIT XapaKTepu3ye e BUJI CIyKOu K
HaWOIBII 3HAYYIIUH JUISl IepiKaBy, ajpke BiH 03HAUEHUH CHEIU(IKO0, OB’ I3aHOI0 3 TTOCTIHHUM PU3HKOM IS
KUTTS Ta 370pOB’s. besmepeuHo, mo Bia piBHS COLIATBHOTO 3aXKMCTy MPAIliBHUKIB MOMIIIT 371e01IbIIOTO 3aICKUTh
SIKICHUW PIBEHb KaJPOBOTO CKIIAy BIacHe oprany mommii [7, ¢. 31].

3okpema, H. I1. boperpka, TOCIiKyOUN COIIATBHAN 3aXHCT, BKA3YeE, IO ITiJ] COIliaIbHAM 3aXHCTOM PO-
3yMi€ CUCTEMY 3aKpilJICHUX JEepPiKaBOIO COLIaIbHUX Ta €KOHOMIUHUX MpaB 1 rapaHTiil, peanai3oBaHUX y Mexax ii
COIiaJIbHOT TIOITUKHA HAa OCHOBI MEXaHi3MiB 3a0€3IeUeHHS KUTTEBOTO PiBHS, TOCTATHHOTO JIJISI CTAHOBJIICHHS U
PO3BUTKY OCOOMCTOCTI Ha BCIX eTamnax KHUTTEAIIbHOCTI Jitoaunu [1, c. 84].

Cyu4acHwuii HaykoBellb M. 1. [HIMMH BU3HAYAE, IO COMIaTBHHUNA 3aXKCT — 1€ CYKYIHICTh FOPUINYHUX HOPM
1 rapaHTiid, CIPAMOBAaHUX Ha perfiaMeHTalito mpodeciitHoi aismpHOCTI HanioHansHOT mosinii 3a paxyHOK KOILTIB
JlepxaBHOTO OIOIKETY B HAIIPSIMI COIIaIbHOT Ta MaTepialibHOI M ATPHUMKH MPAaIliBHUKIB MOMIIIT y 3B 43Ky 13 BTpa-
TOI0 HUMH Npale3AaTHOCTI, IHBAIiIHICTIO, HACTaHHSAM MEHCIHHOTO BiKY, MpodeciiiHUMU 3aXBOPIOBAaHHIMH i 1H-
mMH 00CTaBUHAMH, TIepeN0adeHUMH CIIellialbHUMU 3akoHamH [4, c. 273].

Tak, na nymxy 1. O. MapyceBuua, colialbHAN 3aXUCT MONILEHCHKUX MICTUTh Taki CKJIal0Bi, sSK: 1) 3a-
TaJIbHUH COIiaIbHUH 3aXHCT, SIKUi niepenbayae rapanTyBanHs KoHcTutymiero Ykpaiau peaiizaiii mpas mosinei-
CBKUX Y cdepi COLiaJbHOIr0 3aXUCTy; 2) CHeUiaJbHUNA COLiaJbHUNA 3aXUCT, SKUA BU3HAYA€ HAABHICTH IpaB IO-
TIEHCHKOro y cdepi COIiabHOTO 3aXHCTy (BU3HAYCHO B 3aKOHAX YKpaiHM) Ta BUHHMKAE Y 3B’SI3Ky 3 HasBHICTIO
00’€KTUBHUX OOCTaBHH 1 crierudikoo mpodeciitHoi TisSNbHOCTI; 3) AONATKOBUI COLaNbHUI 3aXHCT BKa3ye Ha
KOMIUIEKC 3aXOJIiB, peai30BaHUX YITIOBHOBKEHUMH CY0’ €KTaMH y cepi COIiaIbHOTO 3aXHUCTY, 110 Tiepe10adaroTh
JIOZIaTKOBI TapaHTii peaiizallii mpas 1 3aKOHHHUX 1HTEpeCiB MOTIeHChKUX y chepi couiaabHoro 3axucry [7, c. 273].

Tomy nmomineHO Oyi0 O coIiaIbHUI 3aXUCT MOMIIEHCHKUX PO3TIISAAATH SIK KOMIUIEKCHE TTOHATTS, SIKEe pea-
JI3y€THCS B MeXKax AISUTBHOCTI Iep>KaBH 3a Pi3HUMHU HanpsMaMu. 3MiCT BKa3aHO1 KaTeropii CTaHOBUTH B3a€EMOOOY-
MOBIICHA JIisl BCIX CKJIAJIOBUX, SIKi, JIFOYM CUCTEMHO ¥ IIIIeCTIPsIMOBaHO, CIIPHUSFOTH 3a0€3IIEYCHHIO peati3allii mpas
1 3aKOHHHUX 1HTEPECIB KOXKHOTO MOJIIEHCHKOro. Y KOHTEKCTI pO3MNIALy CUCTEMHOCTI €JIEMEHTIB COLIaJIbHOTO 3a-
XHUCTY TIOJIIEWCHKUX CITIJT Tepe/lyCciM 3BaKaTH Ha JisUTbHICTh CYy0’ €KTiB IMyOmiuHOT aJIMiHICTpallii, epyKaBHUX ITiJI-
MIPUEMCTB, YCTAHOB 13 3aXUCTY MpaB MOJIEHChKHUX Y colialbHii cdepi, 3ade3neueHHs iXHiX iHTepeciB, Ha MiACTa-
Bi 4OTO MOKHA BUOKPEMHUTH BUJIN i TIIBUIU COIIaLHOTO 3aXUCTy MOJIIEHCHKHUX 3aJISKHO BiJl IEBHUX KPUTEPIiB,
o3HaK. TakuM YHHOM, BUOKPEMIJICHHS BHUIIIB COLIATBHOIO 3aXUCTY MOMINEHCHKUAX NACTh 3MOTY: MO-HEPIIE, YiTKO
BH3HAYUTH MicCIle KO)KHOTO BHJIy B CHCTEMI COIIAJIbHOTO 3aXUCTy HACEIICHHSI;, TO-pyTe, Y pO3pi3i BHOKPEMIICHUX
BU/IiB COLIIAJIBHOTO 3aXUCTY MOJIEHCHKIX PO3KPUTH iX 3MICT, IPU3HAUYEHHs Ta (YHKLIOHAIBHI 0COOIUBOCTI.

3akoH Ykpainu «IIpo HamioHansHy mominito» nepeadadae, mo molinedchKuil y TOBHOMY 00CS31 KOPUCTY-
€THCS TAPAHTISIMU COLIANTBEHOTO Ta IIPABOBOTO 3aXKCTY, IepeA0aYCeHUMH 3a3HAYCHUM 3aKOHOM Ta IHITUMH aKTaMHU
3akoHomaBcTBa [13]. ¥V 3akoni Ykpainu «IIpo HarioHanbHy MOJTiIiF0» BUKOPUCTOBYETHCS TEPMiH COIiaIbHUH 3a-
XHCT, 3MICT SIKOTO IIHPIIKI 32 3MICT TepMiHa COLiaJIbHOTO 3a0e3Me4eHHs.

3akoH Ykpainu «lIpo HamioHanbHy momimiro» nepeadadae Taki rapaHTil COLiadbHOTO 3aXHCTY TOJIIEH-
CBKOTO: 3a0e3MeUeHHs HaJIe)KHIMH YMOBAMU JJIs1 BUKOHAHHS CITy»KOOBHX O0OB’SI3KiB; OTPHMAaHHS CBOEYACHO 1 B
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MMOBHOMY 00CsI31 TPOIIIOBOTO 3a0e3eueHHs Ta IHIIMX KOMITCHCAI[IHUX BUIUIAT BiJIMOBIIHO JO 3aKOHY Ta 1HIIUX
HOPMATHUBHO-TIPABOBUX aKTiB YKpaiHU; KOPUCTYBAHHS Y TOBHOMY 0OCS3i TapaHTIsIMU COIIAIEHOTO Ta IPAaBOBOTO
3aXUCTY; ITiJ] 9aC BUKOHAHHS TOJIICHCHKUX IIOBHOBAXXCHD KOPUCTYETHCS OE30TUIATHO BCiMa BUJAMH I'POMAJICHKO-
ro TpaHcmnopty (cT. 62). OxgHak OUIBII MIMPOKOMY KOJIY TapaHTii COLiabHOTO 3aXUCTY MpHUCBsUeHo po3ait 9 «Co-
[MiaTbHAN 3aXUCT MOIICHCHKUX», a caMe: CITY>KOOBHH Yac 1 4ac BIAMOYMHKY MOmineidchkuX (cT. 91), BiamycTku
nomineicbkux (CT. 92), 00YHCIeHHS TPUBAJIOCTI BIAIMYCTOK MOMILEUChKUX (CT. 93), rpoloBe 3a0e3neueHHs mo-
mnercekux (cT. 94), MenuuHe 3a0e3MeUeHHs MOINEHChKUX (CT. 95), KUTIOBe 3a0e3MedeHHs MOMIeHCEKUX (CT.
96), ogHOpa30Ba rpoIIoBa JOOMOTra B pasi 3arubeni (CMepTi) UM BTpaTH MpaLe3JaTHOCTI noineicbkoro (cT. 97),
oco0H, sIKi MalOTh NPaBO Ha MPU3HAUEHHS Ta OTPUMAaHHS OJHOPA30BOI TPolIoBoi gomoMord (ct. 98), posMmipu
OJTHOPa30BO1 I'POIIOBOI T0MOMOTH (CT. 99), mpu3HaueHHs! 0HOPa30Boi rpomoBoi gomomord (ct. 100), miacrasw,
3a SIKUX MPU3HAYCHHS 1 BUILIaTa OTHOPA30BOI I'POIIOBOI JJOITIOMOTH He 37iiicHIoIThCs (cT. 101), meHciiine 3a6e3-
nedeHHs nomineicbkux (ct. 102), HaBuaHHS AiTel nomineicekux (cT. 103), 3aXxucT npaB Ta 3aKOHHHUX 1HTEPECIB
npamniBHUKIB mominii (ct. 104) [13].

Po3risiHeMo O A€TaNbHO TapaHTii COLIaNbHOTO 3aXMCTy MOMILEHChKUX, a came: Mo-Ieplle, MaTepi-
anpHe 3a0e3MeUYeHHS, MO-ApyTe, KUTIOBE 3a0e3IeUeHHs, O-TPETe, MEANIHE 3a0e3CUeHHs, T0-4EeTBEPTE, IPO-
(eciiine 3a0e3meyeHHS.

OHMM 13 TOJIOBHUX HAIIPSIMKIB COIIaIbHOTO 3a0e3MeUeHHs MOJIIEHCHKOTOo € MaTepialibHe 3a0e3eueHHs],
SIK€ MICTUTB TaKi CKJIaJIOBi: TPOLIOBE 3a0e3eueHHs; 0JHOpa30Ba IrpollloBa JONOMOra B pasi 3arudesni 4u BTpaTu
Mpalne3aTHOCTI; eHCiitHe 3a0e3neuenns [11, 12, 13].

Binnosinno no 3axony Ykpainu «I[Ipo HamioHanbHy MOJiIif0» MOMILEHCHKI OTPUMYIOTH I'POILOBE 3a-
Oe3TneueHHs, PO3MIp SKOTO BU3HAYAETHCS 3AJICHKHO BiJl TIOCAJIH, CIICHIaJbHOTO 3BaHHS, CTPOKY CIIY>KOM B TIOJIIIT,
IHTEHCUBHOCTI Ta YMOB CIIy>k0H, KBaJidikallii, HasBHOCTI HAyKOBOIO cTymneHs abo BueHoro 3BaHHs [ 13]. ITopsaok
BHIUIATH TPOIIOBOTO 3a0e3NeUeHHS 3A1MCHIOETHCS BiANOBITHO 10 [TopsiaKy Ta yMOB BUILIATH TPOIIOBOTO 3a0€3-
TIeYeHHS noJtinelchkuM HarioHanbHOT oIl Ta 3m00yBayaM BHUINOT OCBITH 3aKiIa/liB BHIIOT OCBITH 13 crienudiv-
HUMH YMOBaMH HaBYaHHS, 110 3MIHCHIOIOTH MiATOTOBKY Noiinelchkux [11]. Iporrose 3a0e3medeHHs BUILIIAYY€Th-
Csl TIOJIIIIEHChKIM, sIKI TIpU3HAYEeH] Ha IMTaTHi nmocaau B HarioHaneHiN mofinii, Ta 3700yBadaM 3aKiiajiiB BHILOT
ocgiTH. [lomineichKi OTPUMYIOTh TPOIIIOBE 3a0€3IIEUCHHS 3a MICIIeM MPOXO/PKEHHS CITY>)KOM BHHSITKOBO B MEKax
ACUTHYBaHb, 3aTBEP/DKEHUX KOIITOPHCOM OpraHy MOilii Ha rpoiroBe 3ade3neueHHs. JJo ckiaay rpomoBoro 3a-
Oe3TneueHHS BXOJUTh: TI0CAJJOBHIA OKJIA]T; OKJIAJ 3a CIeIiaIbHUM 3BaHHSIM; IIOMICSYHI I0JJaTKOB1 BUIAH TPOIIIOBOTO
3a0e3neueHHs (MiJBUIIEHHS [MOCaJ0BOr0 OKJIaay, HaA0aBKU, JOIJIATH, SIKi MalOTh MMOCTIMHUN XapakTep); mpeMii;
OJTHOPA30Bi JJOAATKOBI BUM I'POIIOBOTO 3a0€31eYeHHSI.

CyuachHuii HaykoBells O. M. My3u4yK po3IIsac MOHSATTS TPOIIOBOTO 3a0€3MECUCHHS SIK OIUIATy 3a BH-
KOHaHHS (QPYHKIIH, nepeadadyeHux TPYIOBHUM JJOTOBOPOM, IO CKIAJIAETHCS SIK 3 OCHOBHHMX IUIATEXKIB, K1 31HCHIO-
IOTHCS HE3AJICXKHO BiI MOXIIMBOCTEH OO/PKETHOTO (DIHAHCYBAHHS, TaK 1 3 IHIIMX TOJATKOBHUX BHIIB, 10 BCTAHOB-
JIIOIOTh KePiBHI OpraHu BiJIMIOBIIHOTO MiIPO3alTy B Mexax (oumy orutatu mpaii [9, c¢. 388]. O. B. JlaBpiHeHKO
po3MiIsigae rpoioBe 3a0e3MeYeH s, BUOKPEMITIOIOUM Horo crierudiuHi 0COOMUBOCTI: OIUIaTy 32 BUKOHAHHS MPO-
¢eciiinoi (yHKIIT npamiBHUKa; 2) OIUIATY BIAMOBIIHO JO OCOOHMCTOTO TPYIOBOTO BHECKY Ta SKOCTI poOoTH; 3)
OILIATy 33 BU3HAUYCHHUX YMOB 1 HE HIXKYY BiJl MiHIMaTbHOI CYMH, BCTAHOBJICHOT IEPIKABOIO; 4) rapaHTOBaHY OILIATY
[6, c. 193].

3 oy Ha BUIIEBUKIAJCHE MPOMOHYEMO PO3IVISIATU TPOIIOBE 3a0€3MEUCHHS MOIIEHChKUX, K IPO-
IIOBY BUHATOPOJY 32 BUKOHAHHS TMOJIIEWCHKUM CBOIX (PYHKITIOHATBHHUX Ta TOCATOBHX 00OB’S3KiB (ITOCAIOBHIMA
OKIJIQJT; OKJIAJ 32 CICIiaJbHUM 3BaHHIM; IMiJBUIICHHS MOCAJOBOIO OKIAIy, HAJ0aBKH, JOIUIATH, SKi MAIOTh IO-
CTIHMIA XapakTep; MpeMil TOIIo).

HacTynmHuM HampsMoM COLIalbHOTO 3aXHMCTy NMpaliBHUKIB HallioHanbHOT MOMiLil € HanpsaM >KUTIOBOTO
3abe3nedeHHs mouineichkux. 17 ciunsg 2019 p. HaOyB YMHHOCTI TOPSAAOK 3a0e3edeHHs JepkaBHOO iMOTEYHO0
YCTaHOBOIO MONILEHCHKUX )KUTIOM Ha yMOBAaX (hiHaHCOBOTO Ni3uHTY. [Topsaok 3aTBepaxeHuit noctanoBoro Kaoi-
HeTy MiHicTpiB Ykpainu Bix 14.11.2018 Ne 1201 [10].

HasBHicTE caMOCTIHHOTO KUTIIA — L€ OJHE 13 COLIAILHUX OJar 1 BayKJIMBUH IMOKA3HUK SIKOCTI YKUTTS Ha-
CEJICHHS, 30KpeMa MoJlieicbkoro. HasiBHICTh «KBapTHPHOTO MUTAHHS MEPEIIKOKAE peati3allil iHIUX BIaCHUX
notpeO, BIUTUBAE Ha MCUXiyHE Ta (i3UUHE 3A0POB’s MOJILEHCHKOro, a 0TXkKe, HOro mpare3iaTHicTh. 3aKOHOIaB-
CTBOM TIepeI0aveHo IUISIXH BUPIIICHHS IPOOIEMHOTO TUTAHHS )KUTIIOBOTO 3a0€3IIEYCHHS TOMIIEHChKUX.

Tak, Hanpukiajg, y 4. 5 ct. 96 3akony Ykpainu «[lpo HanionansHy momninito» nependadeHo, mo Kepis-
HUKHW OpTaHiB MOJIIT MarOTh NPaBO BUILIAYYBATH MOJIIEHCHKIM, sIKi HE MAlOTh BJIACHOTO JKUTIIA B HACEIICHOMY
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ITyHKTI, JIe BOHU IIPOXOMATH CIYKO0y 1 BUHAMMAIOTh )KHUTJIO Ha ITiJICTaBl JOTOBOPY KUTIOBOTO HAiMy, KOMIICHCAIIIFO
3a HaiiM y po3Mipi i mopAaKy, 1o Bu3HadaroThesa Kabinerom MinictpiB Ykpainu [13].

Kpim toro, momineichkuii Mae mpaBo Ha 3a0€3MeUeHHS )KUTIIOM Ha yMOBaxX (JiHAHCOBOTO JII3WHTY B TaKUX
BUIIAJKaX, NepeadaueHIX 3aKOHOIABLEM: 32 HAasBHOCTI BUCIYTH HE MEHILIE HiXK JIBa POKH, KpIM 0Ci0, SKi MaroTh
CTaTyc y4acHUKa OOHOBHX i, Ta y pasi, SKIIO J0 JOCATHEHHS TPAHUYHOTO BiKy HepeOyBaHHs Ha CITy>KO1 3aiu-
MIUJIOCS HE MEHIIIE HIXK I’ SITh POKIB.

B ymoBax croromeHHs MUTAaHHS MIONO JKUTIOBOTO 3a0e3MeYeHHs MOTineiChKUX Ime He BHpimeHo. Ha
HAIly JYMKY, 3 METOIO BJOCKOHAJICHHS Ta BUPINICHHS MPOOJIEMHUX IMHUTAHb JKUTIOBOTO 3a0€3MeUeHHs MOMileii-
CHKHX HEOOX1THO pO3pOOUTH HOPMATHUBHO-TIPABOBHIA aKT, Y PaMKax SIKOTO MOMIIEHChKi MOTJIM O TIOCTYIIOBO 3a-
Oe3meunTr cebe KHUTIOM, a TAKOXK IMUTBIaMHU Ha OIUIATy KOMYHAIIBHHUX ITOCITYT.

HacTynmHuM HampsiMoM COIiaJIbHOTO 3aXHCTY MpaliBHUKIB HamioHaIbHOT MOMIIIT € HAlpsiM MEITUIHOTO
3a0e3mneueHHs nomineiicbkux. B 3akoni Ykpainu «IIpo HarionanbHy moimito» BKa3aHo, UI0 MOMILEHCHKUM ra-
paHTy€EThCs OE30IUIaTHE MeYHE 3a0e3IeUeHHS B 3aKIIaax OXOPOHH 370poB’st MiHicTepcTBa BHYTPIIIHIX CIIPaB
VYkpainu [13].

[Momineicbki 3000B’s13aH1 MOPOKY MPOXOTUTH KOMIUIEKCHUH MEIWYHHUN OIVIS, a 38 HEOOXiMHOCTI — IIi-
JIbOB1 MEJIMYHI OINIAIH, TICUX0(i310I0TIUHI OOCTEKEHHS 1 TECTYBaHHS B MOPSIKY, BU3Ha4YeHOMY MiHICTpOM BHY-
TpimHiX crpaB Ykpainu [13]. Menudne 3a0e3neucHHs B 3aKiajiaX OXOpPOHU 370poB’s cucteMu MBC Ykpainu
3MIACHIOEThCS Ha mifcTaBi Hakasy MBC VYkpainu Big 04 nucromana 2003 poky Ne 129 «IIpo menuune 3abe3rie-
YEeHHS B 3aKJIajiax 0XOpoHH 3110poB’s cuctemu MBC Ykpainu» Ta [HCTpYKIIiT Ipo MOPSIIOK METUIHOTO 00CTyTOo-
BYBaHHS B 3aKJ1aj1ax 0xopoHH 310poB’ st MBC Ykpainu, 3atBepakenoi Hakazom MBC Ykpainu Big 03 uepBusa 2016
poky Ne 462, sika BU3HAYA€ MOPSIOK MEAMYHOTO 0OCITYTrOBYBaHHS IMEBHUX KaTeropiil 0cid, IKUM Take MpaBo BCTa-
HOBJICHE BIJITOBITHO JI0 3aKOHOJIABCTBA, Ta MOPSIOK iX MPUKPITIEHHS 10 3aKJIa(iB oxopoHu 310poB’ st MBC [3].

TakuM YMHOM, BBa)XKa€EMO, IO HAJICKHHUU PIBEHb MEIMYHOTO 3a0e3reueHHs npaiiBHuKiB HarionansHoi
MOJTIIii MOXKJIMBUI 32 YMOBH 3[aTHOCTI A€pKaBH 3a0€3IIeUyBaTH 1X COLIANBHUN 3aXUCT, BIOCKOHAIOOYHY Ta BHPI-
[IyIO4H TTPOOJIeMHI TUTAHHS MEIUIHOTO 3a0e3eueHHs MPaBOOXOPOHIIIB, SKi B CKIIAJHUX YMOBaX HECEHHS CITyXk-
O0u TOTPeOyIOTh SKICHOTO ¥ HEBIAKIAHOTO MEIUIHOTO 3a0€3IeUCHHSI.

Koncrutymis Ykpainu, 3akon Ykpaiau «IIpo HamionansHy nomiriro», 3akon Ykpainu «IIpo npodeciitai
CIUIKHM, 1X IpaBa Ta TapaHTii AISUTBHOCTI» JUIA 3aXHCTY MIPaB Ta 3aKOHHUX 1HTEPECiB MOJIIEHChKHUX Mepen0ayaoTh
MOXKJIMBICTh YTBOPIOBATH MpodeciiiHi 00’ emHanHs Ta mpodeciiini crminku [5; 13; 14]. 3rigHo 3 YMHHUM 3aKOHOIaB-
CTBOM YKpaiHu npodeciiiHi CIIKK MPaLiBHUKIB MOILii CTBOPIOIOTHCS 3 METOIO 31MCHEHHS MpeACTaBHUITBA Ta
3aXUCTY TPYIAOBUX, COIIAIbHO-CKOHOMIYHHX TIPaB Ta IHTEPECiB WICHIB MPOQCIIIKU Ta 3iHCHIOIOTH CBOT TOBHO-
Ba)KCHHS 3 YPaxyBaHHIM 0OMEKEHb, [0 HAKIAAIOTHCS Ha MOJIICHCHKUX 3aKOHOABCTBOM YKpaTHH.

OTxe, 3riTHO 3 HOPMAaMH Ta IOJIOKEHHSIMU YUHHOTO 3aKOHOJABCTBA, MOHITOPUHTY YPSIIOBHX IPOTpam
HEOOXiTHO PO3IIUPUTH 3MICT TapaHTil, CIPIMOBAaHUX HAa YJOCKOHAICHHS COLIAIFHOTO 3aXHCTY MONINEHCHKUX,
a came: BU3HAYCHHS CTPAaXOBOTO CTAXY B pa3i THMYACOBOI HEMPAIe31aTHOCTI MOTIIEHChKHX; BIAMOBIAHICTh TPO-
IIOBOTO 3a0€3MeUeHHs MOMINEHCHKHX, X TOCAI0BUX OKIAIIB PO3MIpy IPOKUTKOBOTO MiHIMYMY; BHILIATa JOILIAT
3a poOOTY MOINIIEHCHKUX Y HIYHUH 4ac; 3a0e3eueHHs OTUIATOr0 32 OPEH/IY JKUTIA; BU3HAYCHHS MaKCUMaJIbHUX
po3MipiB neHciHOTO 3a0e3MeueHHs MoMiechbKiX; 3a0e3edeHHs JiKyBaHHS 1 CaHATOPHO-KYPOPTHOTO BiAIOYMH-
Ky JIJIsl TIOMIIEHChKUX Ta WICHIB iX ciMel; TOCHIICHHS 3aXUCTY COIIaIbHUX MPaB Ta iHTEPECiB MOMIIEHCHKUX, SKi
OepyTh yuacTb y 311HCHEHH] 3aX0/IiB 13 TapaHTyBaHHs HalLlIOHAJILHOI Oe31eKn i 000POHH Y Mepio 3aIpOBaKECHHS
MPaBOBOTO PEKUMY BOEHHOTO CTaHy Ha TepUTOPii YKpaiHH; OOMEXECHHS BIUIMBY MICIEBUX JCPKaBHHUX aJMiHi-
CTpalliil Ta OpraHiB MiCLIEBOI'O CaMOBPsIyBaHHS Ha peallizallilo rapanTiii npodeciiftHol AisITBHOCTI MOJeHChKO-
r0; 3a0e3MeYCHHS NpaB MOJIIEHCHKUX Ha 3BEPHEHHS PO HaJaHHA HEOOX1THOT MEIMYHOT JOTTOMOTH.

BucnoBkn. [IpoanainizyBaBIiy YUHHE 3aKOHOJABCTBO IIOAO COLIANBEHOIO 3a0€3IeUeHHs NOMINEHCHKIX,
3a3HaYMMO, 1110 COMIaTbHUI 3aXUCT TNepeadadae MisUTbHICTh ACPKABH, SKa Peasi3y€eThCs 3aBISKH KOMIUIEKCY Op-
raHizaliiHuX, MPAaBOBUX Ta COIIAIbHO-CKOHOMIYHHUX 3aX0/[iB Ta TapaHTil, 1o 3a0e3Meuy0Th peai3allito mpas Ta
3aKOHHHX 1HTEPECIB MOMINEHCHKUX BIAMOBITHO JI0 YNHHOTO 3aKOHOIABCTBA.
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HoOA0 ITMTAHHA MIZKHAPOJIHO-ITPABOBUX MEXAHI3MIB
3AXUCTY IIPAB JITEHA NI YAC 35POMHUX KOH®JIIKTIB

Ilpedcmasneno ma npoananizoe8ano CyyacHi MIHCHAPOOHO-NPABOGi MeXaHiZMU W00 3axucmy npas dimet nio
uac 30poUHUX KOHPAIKMIE, 0cOOIUBOCMI 3ACMOCY8an s ma ix egpekmusHicmyb. Buokpemneno npuuunu ma nacrioxu no-
PYUWEHHs MIZCHAPOOHUX AKMi6 3 NUMAHb 3aXucmy npae dimeil nio yac 30potHUX KOH@AIKMI8. 3anponoHo8aHo wWisxu
sUpIwens BKA3aHOI npobaemu, 30KpemMa aKyeHmosano y8azy Ha NPoAIUHax y 3aKkoH00A6CmEi ma HediiCHOCME 00MOG-
nenocmetl Ha npakmuyi. Posenanymo okpemi nonoowcenns Keneecokoi koneenyii 1949 p. ma Jlooamxogux npomoxonie
0o Hei 1977 p., npoananizosano Koneenyiro OOH npo npasa oumunu 1989 p. ma @axynemamusHuii npomoxon 00
Konsenyii npo npasa oumunu wooo yuacmi dimeii y 30pounux kongrnixmax 2000 p.

Kniouoegi cnosa: misicnapooHo-npasoei mMexanizmu 3axucmy npas, 30potiHuil KOHGikm, npaeo Ha 3axucm, npa-
60 Ha be3nexy, npasa oimel.
bion.: 15

Baran A., Bazan I.

On the issue of international legal mechanisms for the protection of children)s rights during armed conflicts.

Modern international legal mechanisms for the protection of children’s rights during armed conflicts, the
particularities of their application in temporarily occupied territories and the effectiveness of such protection are
presented and analyzed. The causes and consequences of violations of international acts on the protection of children's
rights during armed conflicts are highlighted. Ways to solve this problem are proposed, in particular, attention is focused
on gaps in legislation and invalidity of agreements in practice.

Separate provisions of the Geneva Convention of 1949 and Additional Protocols to it of 1977 are considered,
the UN Convention on the Rights of the Child of 1989 and the Optional Protocol to the Convention on the Rights of the
Child on the Participation of Children in Armed Conflicts of 2000 are analyzed.

It was concluded that the existence of international legal acts on the protection of children’s rights during
armed conflicts does not guarantee their effective implementation during hostilities. In our opinion, this is due to the fact
that the legislator in peacetime could not foresee the challenges and issues that would need to be regulated in wartime.
Also, the parties to the armed conflict must clearly comply with their obligations regarding the protection of civilians
in general, children in particular, not only under international humanitarian law, but also under the norms of general
international law. The state, as the entity primarily responsible for the safety of its population, needs to increase the level
of coordination and interaction regarding the needs of children during armed conflict. In armed conflict, children suffer
indescribably, and this suffering will have long-lasting consequences.

Keywords: international legal mechanisms for the protection of rights, armed conflict, the right to protection,
the right to safety, children’s rights.

[ocTanoBka nmpo6aemu. 30poiiHa arpecist poCciiichKOi Jep>kaBU IPOTH YKpaIHH FOCTPO ITiJHSIIA I TAHHS
3axHCTy IpaB JUTHHH. 3 24 moTtoro 2022 p. Maiike KOKHOTO JTHS CTA€ BiIOMO PO HOBI BUMAJKH IOPYIICHHS [IPaB
ITe!: Ha )KUTTA, Ha 30POB’SI T4 PO3BUTOK OCOOHMCTOCTI, IIpaBo OyTH 3 CiM €10, a TAKOXK MPABO Ha TypOOTY 1 3aXUCT
Tomio. /liT 3a3HAarOTh OpaHEeHb, KAMIITB Ta KOHTY31H. 3a iHdopmariero Odicy I'eHepanpHOro MpoKypopa Ykpai-
HU, cTaHoM Ha 15 uepBrs 2022 p. Gurbie sk 892 qutuHH B YKpaiHi MOCTPaKIalio 3 IOYaTKy HOBHOMACIITAOHOTO
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

BTOPTHEHHS JiepkaBu-arpecopa: 313 miteid 3arunyino i 579 nmopaneHo. BcTaHOBUTH TOYHY KIJBKICTh IITEH, sKi
MOCTPpaXKIaIH y 30HaX OOHOBHX i HA OKYIIOBaHUX TEPUTOPIAX MOKH 1110 HeMoxu1nBoO [1]. [Topyiieni npasa aiTeit
MaroTh OyTH BiIHOBIICHI Ta 3aXUIIEH] 3 IOTIOMOTOIO SIK HAIIOHAILHUX, TaK 1 MKHAPOJHHUX THCTUTYIIIH.

AHaJji3 ocTaHHiX gocaigxKeHb Ta myOaikauniii. TeopeTuuHe MigIPyHTS HAYKOBOI PO3BIAKH CTAHOBJIATDH
Cy4acHi MI>KHaApPOIHO-TIPABOBI aKTH Y cdepi 3aXUCTy TpaB TUTHHH, a TAKOXK HAYKOBI ITpaili BUeHUX, 30kpema: O. I.
Typuenxo, 1. C. lebetyH, O. B. KpuBos’s3, L. I1. Bacunbkiscbka, I. €. Mazyp, M. M. UexoBcbka 1a iH. [IpoTe Ba-
rOMi HalpaIfOBaHHS HAyKOBIIIB HE BUUCPIIATIN MOXKIMBOCTEH JOCTIPKECHHS ITMPOKOTO KOJIa MUTaHb, OB)SI3aHUX 3
(YHKL10OHYBaHHSIM MDKHApOJHO-IPAaBOBUX MEXaHI3MIB 3aXUCTY MpaB AiTeH miJ 4ac 30pOHHUX KOHPIIKTIB.

MeTo10 CTATTI € aHATI3 TI€EBOCTI MiXKHAPOJAHO-TIPABOBUX MEXaHI3MiB 3aXHCTy IIpaB JIiTeH i yac 30poki-
HUX KOH(ITIKTIB.

BukJian ocHOBHOro Marepiany apociaiazkeHnns. J[o cepeuHr MUHYJIOTO CTOJIITTS TUTAHHS 3aXKUCTY MPaB
nited He OyaI0 MpeIMETOM PeryIOBaHHS MiKHAPOIHO-IIPABOBUX aKTiB, Iie Oyia mpeporaruBa HaIliOHAIEHOTO 3a-
KOHOJZIABCTBA. JIuIire micis GaraTouuceNbHUX JKEPTB cepell JiTer micis Ipyroi cBiToBoOi BiliHU IIe TMTaHHS OyIo
MOPYIIEHO Ha MIXKHAPOAHOMY PiBHI.

20 nmucromaga 1989 p. I'enepanbna Acam6Oness OOH npwuitHsna Ta Bimkpuiia s mianucands KoHBeHiiro
PO TpaBa AUTUHH, 5Ky 27 arotoro 1991 p. parudikyana Hama aepxkasa [2]. Lle HailOinb1 NOCTIIOBHUMA Ta BU-
YEepITHUH JTOKYMEHT PO TIpaBa JTUTHHU, SKHW HE TIJIbKU BU3HAYa€ MOJITHYHI, CKOHOMIYHI, COIialibHI, KyIBTYPHI
mpasa Jiteit 70 18 pokiB, a i MPOTOJIONIy€E MPaBO IUTHHU HA 11 3aXHCT Ta 0OOB’I3KOBICTb CTBOPEHHS ISl LIbOTO
HeoOxigHux ymoB. Parudikysaim KoHnseHrlito, nepxasu (B T. 4. i YkpaiHa) B3sutd Ha ceOe 000B’SI30K 3aXUIIATH
JUTEHN BiJ| JUCKPUMIHAIIIT, CEKCyaIbHOI, KOMEPIIIIHOI eKCIlTyaTallii, HaCHJIbCTBA i 0COOIMBO MIKITyBaTUCS TIPO [Ti-
TeH-CHPIT Ta O1KEHIIIB.

CporogHi BkazaHuil JOKyMEHT TaKOX BiJirpae BayKJIUBY pOJib, OCKUTBKU HE3aXHILIEHICTD IIpaB Ta cBOOO.
niTeid mix gyac 30poitHoro koH(IikTY Ha Cxomi YKpaiHU — HOBHM, CYyTTEBUN BHKIIMK JIJIS HAIIol fAepkasu. Yacto
JIiTH TMUHYTH He JIMIIe BHACHiZOK 00iB, a i yepe3 HeJ0ifaHHS Ta XBOpOOH, CIIpUUKHEH] 200 3arocTpeHi KOHDIIIK-
ToM. JliTH yTPUMYIOThCS SIK 3apyYHUKH, MiAIaH1 CeKCyalbHil ekcrityaranii [3]. Onuparounchk Ha nonokeHHss KoH-
Benmii OOH mpo npaBa ITUTUHU € MOXKITUBICTh MPUTATHYTHU JIO BiJIOBIIANLHOCTI K JEpXKaBy, TaK i BIHCHKOBOC-
TTyKOOBIIIB.

BaxnuBuM JOKyMEHTOM, LIOAO 3aXMCTy MpaB JiTel mif yac 30polHUX KOH(MIIKTIB € DaKylIbTaTUBHUHA
npoTokoi 10 KoHBeHIii mpo mpapa JUTHHY MIOA0 YYacTi IiTeH y 30poiHUX KOH(IIIKTaX, SKWi Hepeadadae, mo
JIEP’KaBH-yYaCHUII 3000B’I3YIOTHCSI BIKUTH «BCIX MOXKIIMBUX 3aXOIB JIJIsl 3a0€3MeUeHHs TOTro, 00 BiliCHKOBOC-
TyOO0BII 1XHIX 30pOWHUX CHII, IKI He JocAry 18-piuHOro Biky, He Opanu Oe3nocepenHboi y4acTi y BOEHHUX
nisix» [4]. Kpim toro, @akynsTaTUBHUIA TPOTOKOJI TAKOXK 3000B’S3y€ JAeprkKaB-yuyaCHHUIb BKUBATH BC1X MOXKIIUBUX
3axO0JIiB 3 METOIO TIOTepe/PKeHHS BepOyBaHHS 1 BUKOPUCTAHHS Y BOEHHHX JisIX 0ci0, ki He gocsarm 18-pidHOTO
BiKY, 030pO€HUMHU IpyIaMH, BIAMIHHUMH BiJl 30pOMHUX CHII Aep:kaBU. Taki 3aX0 MalOTh OXOILIIOBATH MPUAHST-
TS IPABOBUX aKTiB, IO HEOOX1IHI 11 3200POHH 1 KpUMIHAII3AIlIi TaKOT IPAKTHKH.

VYkpaina, patudixyBaBuin QaxynbTaTUBHUI TPpoTOKONI 10 KoHBeHLiT moa0 yyacTi aitell y 30poiHUX KOH-
(umikTax, maTBepARIIa TOTOBHICTh IPOTUCTOSATH 1X 3TyOHOMY 1 MacIiTaOHOMY BIUIMBY Ha JITEH, 3aCyIniIa MPOTH-
MpaBHi 3a31XaHHA Ha HUX B YMOBaX BOEHHUX il Ta Hamaau Ha 00’ €KTH, Jie 3a3BU4ail mepeOyBaroTh IiTH (30Kpema,
IIKOJIA Ta JIKapHi) 1 sIKi OXOPOHSAIOTHCSA MIKHAPOIHUM TpaBOM. YKpaiHa BH3HAJIA HEOOXiIHICTh MOCHJICHHS 3a-
XHUCTy AiTeHd BiX y4acTi y 30poiHNX KOH}IikTax. PaKylbTaTUBHUN MPOTOKOJI € YaCTUHOIO HAlliOHAJILHOTO 3aKO0-
HOJIaBCTBA, aJie BiJoMO MpoOIeMH, OB’ sI3aHi 3 peaii3alliero Horo MmojioXeHb (Ha HUX, 30KpeMa, Bkazye Komiter
OOH 3 mpas autunu) [5]. He3Baxkarouu Ha Te, 1110 BIHChKOBUN KOH(MITIKT BiIOyBaeThcs Oe3MocepelHbO Ha TEPH-
Topii YKpaiHu, BIAKPUTUMH Hapasi 3alIUIIAEThCs 0e3J1i4 muTanb. He Bu3HaueHo, yu € DakyIbTaTUBHUHA MTPOTOKOI
3aKOHOM TIPSIMOI JIiT 1 UM MOXKHA HOTO Oe3MmocepeIHhO 3aCTOCOBYBATH Y CY/I JIJISl 3aXUCTY mpaB JiTedl. Herimomo,
Yl MOYKHA MOCHIIATHCS TpsMO Ha DakyabTaTHBHHUN MPOTOKOJ, a00 HEOOX1THO OMMpaTHCs Ha 1HII — HEICHYHOYi
Hapasi — HOPMH HalllOHAJIBHOTO 3aKOHOJIABCTBA, 110 PO3KPUBAIOTH HOro nosoxenHs. Lle o3Hauae yckinagHeHHs 3a-
XHUCTY IITEH, IO MOCTPaxaaiy y BINCHKOBHX KOH(IIIKTaX, OCKIJIbKM YKpaiHChKe 3aKOHOJABCTBO MICTHTh HOPMH,
110 BPETYJIbOBYIOTh CTaTyC IiTeH-OKEHIIIB Ta AiTeH-IIyKadiB MPUTYJIKY, ajleé HEMa€E MOJI0KEHb OO0 JIiTeH, 110
MOCTPaXKIATH BHACITIJIOK 30pOHHOTO KOH(UIIKTY Ha TEPUTOPii YKpaiHH.

[MuTanus 3axucTy HiTeil y 30poiHUX KOH(IIIKTaX TaKOX PEryaiol0Th HOPMAaTUBHO-IIPAaBOB1 aKTH, SKi 3a-
XUIIAIOTh NpaBa MUBIIPHOTO HACEIICHHS 3arajioM ITiJ] Yac BOEHHHX i, a came: [V Xenercbka KonBeHIliss mpo
3aXUCT UUBLIBHOTO HaceNneHHs mig yac BikHU 1949 p. [6], Jonarkosi mpotokonu I 1 I 1o XKeneBchbkux KOHBEHLIH
1977 p. [ 7], KonBeHiist mpo 3a00poHy Ta HeTaifHi 3aX0au MO0 JIKBiAaMii HaUTipmmx ¢popm nuTsadoi mpari 1999 p.
[8], HOpMHU 3BHYAEBOTO F'YMaHITapHOIO MpaBa Ta iH.
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Tak, crarts 24 XKeneBcrkoi koHBeHIIT 1949 p. nepenbauae, m0 «CTOPOHU KOH(ITIKTY BXKUBATHMYTH YCiX
HEOOX1JHUX 3aXO0/iB IS TOTO, 00 JiTH 10 15 pOKiB, sIKi OCUPOTLIHN 4K OyJIK PO3TyUeHi 31 CBOIMH CiM’IMU BHACI-
JIOK BiifHH, HE 3aJIUIIAICS HAPU3BOJIAIIE, @ TAKOXK JIJIS TOTO, 11100 MOJIETIINTH, 32 Oyb-SIKUX OOCTAaBHH ... IXHIO
ocBiTy. Skuio e OyJe MOXIIMBO, IXHIO OCBITY CIIiJ] 1Opy4YaTd 0ocoO0aM 3 TAKUMHU CAaMUMHU KyJIBTYPHUMH TPaIULlis-
M. Crarts 50 1miei KonBeHIii moknamgae 000B 130K Ha OKYTAIIHHY JIepKaBy «B CIIBPOOITHUIITBI 3 IepyKaBHUMHU
Ta MICLIEBUMH OpraHaMU BIIaJIM CIIPUATH HaJIS)KHOMY (DyHKIIOHYBaHHIO 3aKJI1a/liB, BIIMOBIAaTbHUX 32 MIKIyBaHHS
mpo jitet 1 ixHro ocBity» [9].

Binnosiano no ct. 4(3) Jonarkooro npotokoiny 10 JKeHeBcbKUX KOHBEHLIH Bif 12 ceprs 1949 p., mo
CTOCYETBCS 3aXKCTY JKePTB 30pOHHIX KOH(IIKTIB HEMIXKHAPOIHOTO Xapaktepy, Bia 8 yepBHs 1977 p. (IIpoTokon
IT) «xitam 3a0e3nedyeTbess HEOOXiqHE MIKITyBaHHS Ta AONOMOTa, 30KpeMa: a) BOHH OTPUMYIOTh OCBITY, BKJIIOYa-
IOYH peJliriiiHe i MopalibHe BUXOBaHHS, 3TIHO 3 MOOaXaHHAMH iX 0aThKiB a00, B pa3i BiICyTHOCTI 0AThKIB, THX
0Ci0, SIKi OMKYIOThCSI HUMIY» [7].

Kongentiss MOIT «IIpo 3a60poHy Ta HeraifHi 3aX0/IH 1010 BUKOPIHEHHS HANTipmuX GopM AUTAIOT mpa-
ui» Big 1 uepBHa 1999 p. [8] 3akpiruioe yuacTs JiTeil y 30poiHIX KOH(IIKTaX K HAUripiry GopMy AUTSYOL Mpaili.

Pumchkuit cratyT Mi>kHapOIHOTO KpUMiHATIBHOTO cyay Bif 17 mumas 1998 p. [10] Bu3Hauae Sk BifichKO-
BUH 3710YMH HaOip uM BepOyBaHHS AiTel BIKOM JI0 I’ SITHAISTH POKIB 0 CKJIaay 30pOHHUX CHII YM rpyn abo BU-
KOPUCTAHHS 1X JUIs aKTUBHOI y4acTi y OOHOBHUX HisIX.

Pana besnexku OOH npotsarom octannix 20 pokiB yxBaiuia HU3KY pe3somtoniid: 1261(1999) [11], 1379
(2001) [12], 1460 (2003) [13], 1539 (2004) [14] Ta 1612 (2005) [ 15] po 3aXHCT IiTEH, IKi MOTPAITHIH Y CUTYAIIi0
30pOHHOT0 KOH(IIIKTY.

OTOX, yCi Cy4acHi Mi>XKHApOIHO-TTPABOBI MEXaHI3MH 3aXHCTY MPaB JiTel B yMOBax 30pOHHUX KOH(IIIKTIB
MOYKHA MOJIIUTHU Ha JBl TPYIIH 3a YacoM Jii:

— «70 30poitHoro KOoHQUIIKTY». Ha 1iboMy eTarti cTopoHH KOH(UTIKTY 3000B’s13aH1 BXUTH TPEBEHTHBHUX
3axO0[liB I0JI0 HEAOMYIIEHHS 0¢i0, AKi He nocsru 18-piuHoro BiKy BiJ y4acTi y 30poiiHux koHpiikTax. Jlo Takux
3aX0/iB HaJIE)KATh:

— 0OMeXeHHsI MPU30BHOTO BiKy (CT. 1-3 DaKynpTaTUBHOTO MPOTOKOIY 10

KoHBeH11i1 mpo mpaBa AUTHHY MO0 y4acTi AiTel y 30poiHIX KOH(ITIKTaX);

— eBakyauis xgiteit (ct. 78 domatkoBoro mpotokony 1o KeneBcbkux KOHBeHLIX Bif 12 cepmusa 1949 p.
I0/I0 3aXUCTY JKEPTB MiKHApoaHUX 30poriHuX KoHmikTiB ([Ipotokoin I) [7];

— HeNPUIYCTUMICTh BepOyBaHH HiTell (cT. 4 DakynbTaTUBHOIO NpoTOKoNy 1o KoHBeHMLii mpo npasa 1u-
THHY IOJI0 YyYacTi JiTel y 30poiHIX KOH(ITIKTaX);

— «micist KOHQIIKTY» — Ha LIbOMY €TaIli HaJIa€ThCsl 3aXUCT Ta MATPUMKA JIITeH, K1 MOCTpaxaail B yMO-
Bax KoH(]uikTY. Lleit eTan € He MEHIII BaXKIIMBUM, OCKIJIBKH Ti JYIICBHI Ta (PI3WYHI TPABMH, 3aBJIaH1 TITAM, K I1O-
Tpanuiy 10 30HH OOMOBUX Jii, KOMIIEHCYBAaTH 0COOIHNBO BayKKO.

Jlo Takux 3aXOiB HaJIC)KATh:

— 3a0e3IeUeHHSI TOBEPHEHHS JITEH 10 POAUH, Ticis 30poitHoro koH(mikTy (4. 3 cT. 78 JlomarkoBoro npo-
tokony I o YKeneBcbkux koHBeHIIH Bix 12 ceprast 1949 poxky, (ITporoxkon I); ct. 9-10 Honmatky I KonBeHttii po
npaBa JUTHHH;

— IpaBO Ha 3aXHCT Ta OIS Ticis 30poitHoTo KoHDumikTy (cTarts 9 [Iporokoiny 1) [7].

BaxxiuBe 3HaueHHS mix 4ac 30poiHUX KOHQIIIKTIB MalOTh TaKOX MIKHAPOIHO-IIPABOBI MEXaHI3MH, SKi
JIO3BOJISTIOTH (DIKCYBaTH Ta JOKYMEHTYBATH IIOPYLICHHS MO0 TiTEH, 3 METOIO MOJAIBIIOTO IPUTATHEHHS BUHHNX
Ilo BignoBiganeHOCTI. BinmosigHo no pesomomnii Pb OOH 1612 (2005), Ha mixcrasi noganoro [eHepansHuM ce-
kpetapem OOH mnany [iii mog0 cTBOpEHHsI MeXaHi3My CIIOCTEPEKEHHs Ta 3BITHOCTI IOJO JiTeH Ta 30pOHHUX
koHuTiKTIB, y 2006 p. OyJI0 CTBOPEHO MeXaHi3M «MOHITOPUHT 1 3BITHICTh MPO TSDKKi 310urHMy». Lleil MexaHizm
MOKJIMKaHUH 3a0e3neunTr 30ip J0CTOBiIpHOI iH(OpMAIIil po ceplio3Hi MOPYIICHHS MpaB AiTel y 30pOHHNX KOH-
¢uikriB [9].

Pesomoniero P OOH 1261 (1999) Gyno BH3HAYEHO IIiCTh BHIIB TSKKUX 3JIOUMHIB, SKI BUHHSIIOTHCS
MPOTH JiTeH mijJ yac 30poiHUX KOHGIIIKTIB: BOMBCTBO Ta TSXKKI TIIECHI YIIKOMKEHHA JiTeii; BepOyBaHHS a00 BU-
KOPHUCTaHHS JIITeH A1 00MOBUX 3aB/IaHb; CEKCyalbHE HACHIBCTBO MO0 JTITCH; BUKPAJICHHS JiTeH; BAKOPUCTAHHS
LIK1J Ta JIIKapeHb K BOEHHUX 00’ €KTIB; BiIMOBA y CTBOPEHHI T'yMaHITapHOTO KOPUIOPY AJIS AiTeH.

3HAYHUM HEJIONIKOM € TOW (DaKT, 0 B CHCTEMi Mi>KHAPOIHO-IIPAaBOBUX MEXaHi3MiB €(DeKTUBHI JIUIIIE Ti
MEXaHi3MH, SIKi JO3BOJIIIOTH (DIKCYBaTH NOPYIICHHS, BCTAHOBIIOBATH BUHHUX 0Ci0, alie He TO3BOJITIOTH HAJICKHUM
YHHOM 3aro0irTé X BAMHEHHIO.
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BucHoBku. B ymoBax 30poitHo1 arpecii Pocilicbkoi deneparrii 3axucT npas Ta iHTepeciB JiTel Ha ChOTOI-
Hi — OJIHE 3 HABaXXITUBIMINX 3aBJAHb HALIIOTO CYCIIITBCTBA.

IcHyBaHHS MiXXKHAPOJAHO-TPABOBHUX aKTiB IOJ0 3aXHCTY MPaB JIUTHHHM I 9ac 30pOWHUX KOHQIIIKTIB HE
rapaHTye ix e(heKTUBHY pealli3alilo MiJl 4ac BeACHHs BOEHHUX Aiil. Ha Hamy gymKy, 1ie OB’ s13aHO 3 THM, IO 3a-
KOHOJIaBeIlb Y MUPHHI Yac He MITr iepen0aynT BUKJIMKH Ta MATAHHS, SKi IOTPiOHO Oy/ie peryiaoBaTH y BOEHHU.
Takox cTOpoHH 30pOWHOr0 KOH(MIIKTY MOBHHHI YiTKO JOTPUMYBATHCS 3000B’s3aHb, IIOJ0 3aXUCTy IHUBUIBHUX
oci0 3arajnom, aiTed, 30KkpeMa, He TIJIbKK 32 MKHAPOJHUM T'yMaHITApHUM IIPaBOM, a i 32 HOpMaMH 3arajibHOTO
MDKXHapOJHOTro npasa. Jlep>kaBa Ik OCHOBHUI B1IMOBIIadbHUN Cy0 €T 3a Oe3reKy il HacelleHHs Ma€ Ii/IBUIIyBa-
TH PiBEHb KOOPIUHAIIIT 1 B3aeMOIl o0 motped AiTei mig yac 30poitHoro kKoH(UIKTy. B 00CTaHOBII 30pOfHOTO
KOHQIIIKTY JiTH 3a3HAIOTh HEBUMOBHO BEIIUKUX CTPAKAAHb, IPUUOMY IIi CTPXKIAHHS MATHUMYTh JOBrOTPUBAII
HACJII K.

3axucT mpaB JiTeH-rpoMaisiH YKpaiHu, ki 0e3mocepeIHbO 3HAXOAAThCS Y CUTYallil 30poiHOro0 KOH(IIIK-
Ty, — IIe HaraJibHa Ipo0iieMa, SIKOK0 Mae OIiKyBaTUCS JIepikaBa, ajie, Ha ChOTOJIHI He iICHYE, aHi BiJIIOBITHOT 3aKO-
HOJaBUYOi Ta HOPMaTHUBHO-PETYAATOPHOT 0a3M, aHi HOTPIOHOTO IHCTUTYIIMHOTO Ta OpraHizaliifHOro 3a0e3neueHHs.
YuHHI HOPMaTHBHO-IIPABOBI aKTH Y c(hepi OXOPOHH MpaB JiTeH po3paxoBaHi HAa MUPHHUH Yac 1 He 3aBXK/IU CIIPaIbo-
BYIOTh B HassBHUX YMOBAX, ITOKH L0 HE MPUIHATO KOJHOTO YHi(piKOBAHOTO aKTa, CIPSIMOBAHOTO HA 3aXHUCT MPaB
JiTei 1 9ac 30poiHNX KOH(MIIIKTIB, 0 YHEMOXKIIMBIIOE e(heKTHBHE (PYHKITIOHYBaHHS OE3MEYHOTO CEPEIOBHUIIA
IUISL JITEH.
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MI’KHAPOAHE CIHHIBPOBITHUILTBO Y ®IHAHCOBUX
PO3CIIAYBAHHAX — POPMYBAHHA OCHOBHUX EJIEMEHTIB

Ilpoanizosano npoyec popmysants MidcHapoonoi cucmemu nPpomuoii 6i0MUBAHHIO KOWINIB, OMPUMAHUX 310~
YUHHUM WAXOM, ma Qinancysanns mepopusmy (Oani — [IBK/®DT). V konmexcmi 3axucmy yinichocmi MidcHapooHoi ¢i-
HAaHCOBOI cucmemu 0OIPYHMOBAHO 8lACHE OAUeH s, MEPMIHA « PIHAHCOBI PO3CIIOYBAHHSY, BUOKPEMAEHO 8 MINCHAPOOHO-
npasosux 002060pax HOPMU NPABA, KL, HA 1020 OYMKY, opMy6anu y c8imoeoi CniibHOMU YC8IOOMLEHHS 0COOIUBOCMET
npoonemamury iOMUBAHHS KOWMIS, 3aK1a0aiu 0CHOGU MidcHapoonoi cucmemu TIBK/®T ma eusnauanu nHanpsimxu
MIJICHAPOOHO20 CRigPObIMHUYMEa y Yiti cqhepi.

Knrouoei cnosa: midxcnapoone cnigpobimuuymeo, ginancose poscnioysauns, [IBK/D@T — npomudis giomuean-
HIO Kowimie ma Qinaucysannio mepopusmy, kousenyis, PAT®, OOH, Paoa €sponu, pexomenoayii PATD.

Litkevych V.

International cooperation in financial investigations — formation of the basic elements

The article analyzes the process of formation of an international system for combating money laundering and
terrorist financing (hereinafter — AML/CFT). In the context of protecting the integrity of the international financial
system, the author substantiates his own vision of the term «financial investigationsy», highlights the norms of law in
international legal treaties, which, in his opinion, formed the world community s awareness of the peculiarities of the
problem of money laundering, laid the foundations of the international AML/CFT system and determined the directions
of international cooperation in this field.

Keywords: international cooperation, financial investigation, AML/CFT — combating money laundering and
terrorist financing, convention, FATF, UN, Council of Europe, FATF recommendations.

IMocranoBka npo6aemu. CrorogHi yepe3 MKHAPOAHY CHCTEMy IepeaaBaHHs iHpopMmamii Ta miaTexiB
CBI®T (Society for Worldwide Interbank Financial Telecommunications) 31iiCHIOETbCS TTOHAT 1 MJTH TpaH3aKIini
Ha JIeHb, B sIKUX OepyTh yuacTh Oist 11 000 GankiB 3 200 kpaiH cBiTy. Y 3BiTi PO TpaHCHAIIOHAIBHY OE3MeKy
MiroHxeHCBKOT KoH(bepeHIii 3 6e3meKu o0csaT BIAMUTHX KOWITIB y CBiTi y 2018 p. oninroBascs B 1,7—4,2 TpiH 1071.
CLIA [1, c. 40].

BusBuTH y IbOMY TpaHCHAIIOHAJIBLHOMY NOTOLI OaHKIBCHKUX omepauiid «OpyaHi» KOLITH, BUIYYUTH X Y
3JI0YMHIIIB — IIe Ta TIo0abHa MpodieMa, Ky Mi>XKHAPOIHE CIIIBTOBAPHCTBO IIPAarHe BUPIMIUTH BXE ITOHAI COPOK
POKiB UIAXOM (hOpMYBaHHS BiIOBIIHUX MEXaHI3MiB MPOTHUIIT TaKUM 37104nHaM. OZIMH 13 eJeMEeHTIB TaKUX MeXa-
Hi3MiB — MI>KHapOZIHE CHiBPOOITHHIITBO ¥ (PiHAHCOBUX PO3CIIiTyBaHHIX, OCHOBHE 3aBIaHHS SKOTO — IT030aBICHHS
3JI04YHMHI[IB IXHIX JOXOMIB.

TepMmin «(pinaHCOBI pO3CIiAyBaHHS CHOTOIHI AKTHBHO BUKOPHCTOBYETHCS B PI3HOMAHITHHX MI>KHApOJ-
HUX JIOKyMEHTaX, Y HayKOBUX JOCIIJDKEHHSX 1 B MOBCAKIEHHOMY XUTTi. IIpoCTeyroTbCs MeBHI BiAMIHHOCTI
010 cepy 3aCTOCYBaHHS IIHOTO MOHATTS, HOTO MpenMeTa, cy0’eKTiB. 3TiIHO 3 aHaIi30M I[LOTO TepMiHa, IO 3a-
MPOMOHYBaJIM HaykoBIl HallioHanbHOT akageMii BHYTPIIIHIX CIIPaB, MOXKHA BUOKPEMUTH:

1) pinaHCOBi po3cmigyBaHHS SIK 30MpaHHs, 3aKPIMJICHHS, yCeOIYHNI PO3IIIsL, BUBYCHHS (DiHAHCOBOI 3BIT-
HOCTI Ta BiZICTEXXCHHs (piHAHCOBUX OIEpalliif, 3 METOIO BHSBJICHHS MPOTHIIPABHUX JIisSHb;

2) ¢inaHCOBI pO3CHigyBaHHS SIK 0COONMMBHI BUA aHaNi3y (PiHAHCOBOI CKIIaM0BOI 370UYMHHOI HiSTIBHOCTI,
SIKMH TOTIOMArae IpaBOOXOPOHHHM OpraHaM PO3CIIiAyBaTé 3JI0YMHH, ITOB’s3aHi 3 pyXoM (piHAHCOBUX PECYpCIB i
ciigaMu y BUVILAI piHaHCOBOI iH(popManii;
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3) diHaHCOBI pO3CIiAyBaHHS K BUJ MOCITYT-pOPEH3IK Cy0’ €KTIB MPHUBATHOTO CEKTOPY €KOHOMIKH, 30Kpe-
Ma KOHCAJITHHIOBUX KOMITaHiH, III0/T0 BUSBICHHS Ta 3MCHIICHHS PU3UKIB BUHUKHCHHS [IaXpaicTBa, HE3aKOHHUX
JIif Ta HEETHYHOI IOBEJIHKH Y cepi ToCIIonapchbkoi MisubHOCTI [2].

YV KOHTEKCTi M>KHApOAHOTO CHIBPOOITHUIITBA, META SIKOTO — 3aXUCT LUTICHOCTI CBITOBOI (DiHaHCOBOT cuc-
TEMU Ta M030aBJICHHS 3JIOUYMHINB TXHIX JOXOIiB, 0COOIMBOTO 3HaUeHH: HaOyBae (hiHAHCOBE PO3CIiAyBaHHS Tep-
I0TO BUJTY, a caMe: 30UpaHHs, 3aKpIIUICeHHS, yCeOIYHUN pO3IIIA/l, BUBYEHHS (DiHAHCOBOI 3BITHOCTI Ta BiCTEKEHHS
(hiHaHCOBUX Omepalliii, 3 METOI BHUSBIICHHS KOHKPETHUX OCi0, aKTUBIB, KPUMIHATLHUX MEPEXK Ta acomiallii, Biji-
CTEXEHHsI IEBHOI JISUTBHOCTI 200 oreparlii, BCTAHOBJIEHHS 3B’ s3KiB MiX 0CO0aMH Ta MOTCHIIMHUMU 3T0YUHHUMH
JTIOXOJIaMH 1 MPETUKATHAMU 3JI0YMHAMH, & TaKOXK BU3HAUCHHS TEHJICHIII Ta TUIONOTI] BiIMUBAHHS KOIITIB 1 ¢i-
HAHCYBaHHS TCPOPH3MY.

HamaromxeHnHst ehekTHBHOTO, TOOYJIOBAHOTO HAa €IMHUX CTaHIAPTaX, MDXHAPOJIHOTO CITiBPOOITHUIITBA
y ¢$iHAHCOBUX PO3CIiAYyBaHHAX KpaiH, SIKi CHOTOAHI MAalOTh HE TUIbKH Pi3HY CTPYKTYpY HpaBOBHX, aIMiHiCTpa-
THUBHUX, ONEpamiiHuX i GIHAHCOBUX CHCTEM, a i BiAPI3HAIOTHCSA KYJIBTYPOIO Ta TPAJAMIISIMU BeICHHS 013HECOBUX
orepalliif € mpoOIeMoI0, Ky 1€ MDKHAPOIHIH CIIIBHOTI HAaJIeKUTh BUPIIIUTH Y MaiiOy THHOMY.

AHaJi3 ocTaHHIX gochaimxkeHb i myGJikaniii. [TpobiemaTrka mpoTHIii BIAMHBAaHHIO KOIITIB B aCTEKTi
3axucTy (PiHAHCOBUX IHTEPECIB MIKHAPOAHUX CIUILHOT BiJ0OOpaXKeHa Yy JOCIIKEHHAX 3apyOlKHUX aBTOPIB, Ta-
kux sik: Pobept Kept, I'epxapn Jannekep, Mapis Kasda-I'6anni, [llannop Manai, Binueniio Kap6one, Banentin
Mipiman, Cesepin [nazep, beara bapan.

VY BITYM3HSAHIN Hayll OKpeMi acleKTH MIKHApOIHOI CUCTeMH MPOTHII BiIMHBAaHHIO KOIITIB JOCIi-
mxyBasm O. bannypka, K. bucara, O. Kanranosa, M. Konnoscekuii, B. KoBanenko, /. Mansko, JI. KpuBonoc,
O. Kuisenp, C. llebpenko, M. XynokopMoBa Ta iH.

BoaHouac Bce 111e HeTOCTaTHLO BUBUEHI MUTAaHHS eHoMeHa (opMyBaHH 1 QYHKIIOHYBaHHS MI>XKHAPOI-
Hoi (Tito6anpHoi) cuctemu [IBK/DT, B pamkax sSKoi IPOTATOM iCTOPHYHO KOPOTKOTO Mepioay (TPHIISATH POKIB)
BiOyiHcs 1 BiZOyBalOThCs TEKTOHIYHI 3MiHM B HalllOHAJIbHUX CUCTEMaX OOPOTHOU 3 BIIMUBAHHSAM KOIITIB.

MeTta aocJaixKeHHs TIOJISITae B TOMY, IOOW TIPOaHai3yBaTH i1CTOPIit0 CTAHOBJICHHS Ta OCOOIHBOCTI CIie-
uupIYHOTO MeXaHi3My ()OPMYBaHH 3 PI3SHOMAaHITHUX HAlllOHAJbHUX MPABOBHX, aIMIHICTPAaTUBHUX Ta OIepariii-
HUX CHCTEM €JIMHOTO TIO0AIBHOTO PEXHMY MPOTHIIT BiIMUBAHHIO KOIITIB, SIKE € CKJIAJHUM SBHUILIEM i3 YiTKO
BUPaKEHUM MIXXHAPOAHUM BUMIPOM.

3a BIIHOCHO KOPOTKHUI MPOMIXOK 4acy O00poTh0a 3 BiMHBAaHHSM TPOIICH cTana MpeaMeToM 0araThbox
3aKOHIB, MDXKHAPOJAHUX JOKYMEHTIB 1 HAyKOBUX AOCTiIXKeHb. He3Baxkaioun Ha BEJTUKY KUIbKICTh HAYKOBHX Ipallb,
MPHUCBSYCHHUX MPOOJIEMi MPOTHIT BIIMUBAHHIO JOXOIB, OTPUMAHUX 3JIOYMHHUM IIUIIXOM, € aKTyajbHi aCIeKTH
i€l TeMU, sIKi 1€ HeJIOCTaTHRO BiJ0OpaXkeH1 B IOpUANYHIN diTepaTypi [3, c. 8].

Bukian ocHoBHOro marepiany aociaimkennsi. [Ipoonemarnka [IBK BuHWKIIA TIOPIBHSAHO HEmTaBHO. 3
IOPUANYHOT TOUKH 30pYy, SBUILE BIIMUBAHHA I'POLIEH HE MAJIO CaMOCTIIHOTO 3Ha4eHHs A0 novatky 1980-X pokiB.
Jluie 3HaYHE 3pOCcTaHHs IOOATBHOT TOPTIiBIII HAPKOTHKAMH, SIKa 3[iHCHIOBAJIACS ITiJ] TPUKPUTTSIM OpPraHi30BaHOL
3II0YMHHOCTI, BIICYTHICTb YCIIXYy B pO3CIiAyBaHHI MOAIOHUX 3JI0YMHIB IPABOOXOPOHHUMHU OpraHaMU MOCTaBUIH
3a iniiarneoro CIIA npo6nemy I[1BK y meHTp yBaru HamioHaJIbHUX 1 MiXKHApOIHUX iHTEepeciB [4, ¢. 7].

e BinOynoch y 3B>53Ky 3 THM, 1110 MKHapO/IHA CIIIIBHOTA YCBiIOMIUIa HeOe3IeKy, sIKy Hece AJisl cTadib-
HOCTI Mi>KHapoIHOT ()iHAHCOBOI CHCTEMH SIBUIIIC BiJIMUBAHHS 3JI0YMHHUX JIOXOJIIB, Ta MParHeHHs POBIIHUX KpaiH
CBITY CTBOPHUTHU A1€BUN MIKHApOAHUN MeXaHi3My (popMyBaHHS €11HOI cBiTOBOI cuctemu [IBK / @T.

3a3HaYMMO, 110 OJTHUM 3 TIEPIIHX MIXKHAPOJHHUX IOKYMEHTIB, B SKOMY MTOPYIITYBajOCs MUTaHHS O0POTHOH
3 BiAMUBaHH:AM rpoieid, 6yna Pekomenaarnis Ne R (80) 10 Komitery MinictpiB Paau €Bponu kpaiHam — uieHaMm
«[Ipo 3axomu mpoTHIIT mepenadi Ta 30epeXEeHHs KOIITIB KPUMIHAIBHOTO TIOXO/KEHH», MPHHHATA 27 YepBHS
1980 p. Ha 321 3aciganni 3acTynmHuKiB MiHICTpiB [5].

VY npeamOyiti 1IbOr0 MiXKHAPOJAHOTO JOKYMEHTA 3a3HA4YCHO, 110 MPUYUHHO NPUHHAITTA PexoMennarii €
BEJIMKA KUTBKICTh aKTiB KPUMIHAJIBHOTO HACHIIBCTBA, 30KpeMa HallaIu Ta BUKPAJICHHS, SIKi IIOPOKYIOTh 3aHETIOKO-
€HHSI TPOMAJICHKOCTI, 8 TAKOX MepeKa3 3 OJIHIET KpaiHH B 1HIIY KOINTIB KPHMIiHAJIBHOTO MOXO/IKSHHS Ta iX HACTYII-
HE BIIMUBAHHS IIUISIXOM 3aJTy4CHHS B €eKOHOMIYHY CHCTEMY. BiZIMUBaHHS 3JJOYMHHUX KOIITIB CHPUSE BUNHCHHIO
MOJATBIIHX 3JIOYNHHUX JIi{ 1 TONIMPEHHIO ILOTO SBUIIIA HA HAIlIOHATTLHOMY 1 MIXKHAPOIHOMY PiBHSX.

Kpainam-wieHam pekoMEHJ0BaHO MPOBOJUTH CIIJIbHY MOJITHKY B Wi cdepi HUIAXOM KOOpIMHALii Ta
MOCWJICHHSI JIif 1010 TIOJ0JIaHHS TPOOIeMH BiIMHBaHHS KOIITIB KPUMIHAJIBLHOTO TOXO/KEHHs. BimmoBimHo 1m0
[BOTO JOKYMEHTa, OCHOBHY IPEBCHTUBHY POJIb Y MPOTUAIi BIIMUBAHHIO KOIITIB BUKOHYIOTH HE IIPABOOXOPOHHI
opranu, a OaHKIBChbKa CUCTeMa KpaiH-4ieHiB. baHkaM pekoMeHTyBaslocs: 3HaTH 0Ci0, 3 SKUMHU BOHU BEIYTh CIIpa-
BY; BECTH 3aIllUC CEPIHHUX OAHKHOT, K1 MOCTYNAIOTh B 00IT BHACIIOK 3JIOYNHHOTO JIiSHHS.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

VYpsiu nepkaB-wieHIB 3000B’A3yBaIUCS: CIIPUATH 3aX0JlaM, SKi BKUBA€E IXHs OaHKIBChbKa CHCTEMa 3 Me-
TOIO MPOTUAIl BiAMUBAaHHIO KOIUTIB; HAJIAaroJKyBaTH TICHE HalllOHAJbHE Ta MIKHApOAHE CHiBPOOITHUUTBO, 30-
Kpema 3a JIornoMororw [Hreprony, Mixk OaHKaMH Ta BiANOBITHUMH OpraHaMH OO0 OOMiHY iH(opMaIli€r mpo
00ir 0aHKHOT, SIKi BUKOPUCTOBYBAIMCA y 3B’SI3KY 3 KPHUMiHAJbHUMHU MPABOMOPYIICHHSMH, Ta y BiACTEXKEHH] iX
MEPEeMIIIICHHS; CTBOPUTH MEXaHi3MH, SKi Jal0Th 3MOTY OaHKaM IIJISIXOM CHCTEMATHYHOTO TOPIBHSIHHS 200 MIs-
XOM BUOIpKOBOT IEPEBIpKU 3BEPTATHCA 0 MEPesiKy OaHKHOT, IKi BUKOPUCTOBYIOThCA Y 3B’ 13Ky 3 KpUMIHAIBHUMHU
MIPaBOTIOPYIIEHHIMH, KOJTH OaHKHOTH OIIaTyIOTHCS.

3a3HayeHui JOKyMEHT MOLIMPIOBAB CBOIO Ji0 Jiniie Ha 21 3axigHoeBponencrKy Kpainy-uieHa Pagu €B-
poru, ToOGTO MaB YiTKHil perioHanbHuit xapaktep. Moro mpUitHATTS CTAT0 MOMKIHBHM, TOMY IO HOTO ITiAMHCcaIn
MPEICTABHUKK KpaiH 3 1IGHTUYHUMH MOJIITUYHUMH (JEMOKPATUYHUMHU) W €KOHOMIYHHMHU (PUHKOBA €KOHOMIKa)
CHCTEeMaMH, 3 TApaHTOBAaHUMH OCHOBHUMH IIPaBaMHU JIIONUHHM 1 CBOOOJAMH, YPSIIU SIKUX Y CBOIN AISUTBHOCTI TOTPH-
MYBaJIHCs PUHIUITY BEPXOBCHCTBA TpaBa. [IpoTe i cepes Takol OJHOPITHOT MOTITUKO-€KOHOMIYHOI CIITBHOTH
moJjioxkeHHs1 PekoMenartii Ha Toi MOMEHT OyJI0 CIPUHHATO HE OJJHO3HAYHO, IPO IO CBITYHUTH 3po0IieHa Ticis ii
MPUAHATTS 3asBa npeacraBHuka Ipnanmii. 3actocysasim crartio 10.2.c mpasuin [lopsiaky mpoBeaeHHs 3aciJaHb
3aCTYIMHUKIB MIHICTPIB, BiH HArOJIOCUB, IO HOTO YpsI 3ajuIae 3a COOO0 MPaBoO caMOMY BHUPIIITYBaTH, YU JIOTPH-
MyBaTHUCs MOJIOKeHb PekoMeHaaii.

3rigHO 31 3MICTOM I[LOTO MIYKHAPOIHOTO JIOKYMEHTa, B HhOMY MOXKHA BUOKPEMHUTH TPU YaCTUHU: y TIep-
Il BU3HAYAETHCS IPOOIeMa, sika IOocTala mepel] KpaiHaMu-wieHaMH, Apyra — pEeKOMEHIAIIl JepikaBaM dieHaM
o0 TXHIX il 3 MomoNMaHHs 1€l MPOOIeMH, B TPETIH KOHKPETU3YETHCS CIIOCIO, B KM MArOTh JiITH Cy0’€KTH
HAIIOHAJLHOTO TpaBa JJIs MPOTHII] BiIMUBAHHIO KOIITIB, IO OTPUMAaHI 3JIOYMHHUM IIISIXOM.

Buxonanns PekoMenartii 3a0e3medyBaiocs IeBHUM MeXaHi3MoM, iependadeHnM cT. 15(8) Craryty Pagu
€Bponu. BignosinHo 110 11 nonoxenHss KomiteT MiHicTpiB HaAUICHUNA MPABOM «IIOMPOCUTH YPSIU KpaiH-YIEHiB
iH(pOpMyBaTH HOTO PO 3aX0/H, BXUTI HUMH IOJ0 TAKKX peKOMeHallii» [6]. [lepeniyeHHi Tpy 4acTUHH JOKY-
MEHTa pa3oM 3 KOHTPOJIbHOIO (yHKIi€r0 KomiTery MiHiCTpiB Oynu CBOEPITHUM MPUKIAJAOM AIEBOTO MEXaHI3MY
MIDXXHApOJHOTO CIIBPOOITHUIITBA, HAIIPABICHOTO HA a/IalTAIliF0 HAIlIOHAIBHOTO 3aKOHOAABCTBA KpaiH JI0 MIEBHUX
€IMHHUX CTaHJAPTIB BUPIMICHHS KOHKPETHOI IPOOIEMH.

HactynmHuM MiKHApOAHUM JOKYMEHTOM, MPHUCBSYCHUM TpoOieMi GOpOoThOM 3 BIJIMHUBAaHHIM TpOIIEH,
Oyna Binercbka Konsenuist OOH npo 60poTh0y NpoTH HE3aKOHHOTO 00iry HAPKOTHYHHX 3aC001B 1 ICUXOTPOITHUX
pedoBuH, npuitasTa 20 rpyaas 1988 p. [7].

VY npeamOyni KonBenuii MikHapoiHa CIiIbHOTAa YM He Breplie copMyBajia OaueHHs 3arposH, SKy Io-
POJDKYIOTH JIOXO/IH, OTPUMAaHHI B pe3yJbTaTi HE3aKOHHOTO 00iry HApKOTHYHUX 3ac00iB. BoHa mossirana B ToMy, 1110
BeJIMKI NpUOYTKH ¥ (PiHAHCOBI KOIITH AAI0Th 3MOTY TPAaHCHALIOHAJBHUM 3JIOYMHHUM OpPTraHi3alisiM MPOHUKATH B
VPSAIOBI MEXaHI3MH, 3aKOHHY TOPTOBEIIBHY 1 (PiIHAHCOBY JiSUTBHICTB 1 CYCITIIBCTBO Ha BCiX HOTO PiBHSAX, pO3Kiaia-
TH 1 APUBATH iX.

3 HaOyTTSAM YHHHOCTI IIMM MIXKHApOIHO-TIPABOBUM aKTOM OYJIO 3aKIJIaJICHO OCHOBH JUIS MiXKHAPOIHOTO
CHiBpOoOITHUITBA Y (hiHAHCOBUX PO3CIiAYBaHHSIX, TOMY IIO TOJIOBHOIO METOI KOHBEHIIi Oys0 3aJeKiIapoBaHO
HE KpUMIHAIILHE MepecililyBaHHs 3JI0YMHIIB, a HaMIP «1030aBUTH 0Ci0, SKi 3aMaIOThCsI HE3aKOHHHM 00iroMm,
JIOXOJIiB, OICP)KYBAHHX BiJl 3TTOYMHHOL TisTBHOCTI, i THM CAaMHUM YCYHYTH TOJIOBHUN MOTUB, SIKHH CIIOHYKA€ iX 10
bOro». BUKOpiHEHHS! HE3aKOHHOTO O0ITy HAPKOTHYHHX 3aCO0IB MPOTOJIONICHO KOJIEKTUBHUM O0OOB’S3KOM YCiX
Jiep’aB, BUKOHAHHS SIKOTO — HEOOXiJHa KOOPAUHALIIS 3yCHIIb Y MeKaxX MIXKHAPOJHOTO CIIiBPOOITHHUIITBA.

VY ct1. 3 KonBenttii (I1paBoBITHOCHHH 1 CAHKIIIT) TPOMIOHYETHCS CTOPOHAM BHU3HATU KPUMIHAILHUMH 3J10-
YHHAMH 3T1THO 31 CBOIM 3aKOHOAABCTBOM HOPSI 3 AiSIMU IIOI0 HAPKOTHYHUX 3aC00IB, TAKOXK OIEpallii 3 JOXOIaMH
Ta MaiflHOM, OTPUMAHUM Y Pe3yJbTaTi BANHEHHS OIepalliil 3 HApKOTHKaMH, a caMe: IIPHXOBYBAHHS CIIPaBXHBOTO
XapakTepy J0XoAiB abo MaiiHa, iX BUKOPUCTAHHS, MiI0ypIoBaHHS a00 MPUUYETHICTH A0 MPABOMOPYIIEHHS.

Hespaxaroun Ha Te, o B KoHBeHI11T He mependavyaBcs TepMiH «BiaMuBaHHS rpoineiiy, BU3HAYCHI O3HAKH
oTeparliif 3 J0XoJaMu Ta MaiHOM, II0 OTPHMaHE BHACTIIOK MPABOIIOPYIICHbD, OYIIH B3STi 32 OCHOBY B ITOAAIBIINX
MIXXHApOJHO-TIPABOBHX JIOKYMEHTAX Ta IHKOPIIOPOBAHI B HaIlIOHAJIbHE 3aKOHOJIABCTBO 0araTthoxX KpaiH /i BU3HA-
YCHHS 3]I0YMHY BiJIMUABaHHSI.

3HavyHe Miclle B MONANBIIUX CTATTAX KOHBEHIIT BiJBEIEHO Pi3HOMAaHITHUMH acIlleKTaM MiXHAPOIHOTO
CHIBpOOITHUITBA CTOPiH, 30KpeMa II010: KOH]icKalii SK HAPKOTUYHHUX 3ac00iB, TaK 1 JOXOIB; B3a€EMHOI IOpH-
JUYHOT JTOTTOMOTH (301p JT0Ka3iB, MOKa3aHb, 03HAMOMIICHHS 3 MaTepialaMu CyJ0BUX CIIPaB, POBEICHHs OOITYKIB,
apelTiB); MiABUILEHHS e()eKTUBHOCTI TPABOOXOPOHHUX 3aXO/iB.

VY ct. 9 (I ¢opmu criBpOOITHHIITBA Ta MIATOTOBKA KaJpiB) JAE€THCSA OIMUC OKPEMHUX HAMPSMIB MiXk-
HapOIHOTO CHiBPOOITHUITBA, AKI MOXKHA BiJHECTH 10 (JiHAHCOBUX PO3CIiAyBaHb — HisSUIBHOCTI, 3aBASKHU SAKiH me-
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pendadaeThcsi M030aBIATH 0OCI0, 10 3aMarOThCS HE3aKOHHHM O00IroM HApKOTHKIB, OXOIIB, ONEP)KYBaHUX Bij
3JI0YMHHOI HisuTbHOCTi. CTOpOHAM IPOIOHYETHCS CIIBIPAIIOBATH B PO3CIiyBaHHI IPABOMOPYIICHB, III0 MAIOTh
MIXKHAPOJIHHUN XapaKTep, 3 METOI BHSABIICHHS ITEPEMIIIICHHS JIOXO/IiB a00 BIACHOCTI, OTPUMaHHUX BHACIIJOK BUH-
HEHHs TaKUX MPaBONOPYIIEHB; BUSBICHHS 1 CIIOCTEPEXXEHHS 3a 00iroM JTOXO/IB 1 BIACHOCTI, OTPUMAaHUX BHACIII-
JIOK BUMHEHHS MIPABOIOPYIICHB, 3aC00iB, SIKi BAKOPHUCTOBYBAMCS a00 MPU3HAYAIINCS JJIsi BHKOPUCTAHHS i1 4ac
BUMHEHHSI MPaBOIOPYIIEHb; METOAIB Mepeiayi, MPUXOBaHHS a00 yTaroBaHHS TAKUX JIOXOJIIB, BIACHOCTI i 3aC00i1B;
300py JI0Ka3iB; Cy4YaCHHUX MPABOOXOPOHHUX METOIIB.

Pana €sponu 8 nucronana 1990 p. mpuiinsina CtpacOyp3pKy KoHBeHIIO PO BiIMUBaHHS, BUSBICHHS,
BUJIYYCHHS 1 KOH(ICKAITII0 TOXOIIB BiJI 37104MHHOI AisbHOCTI [8]. 3rigHOo 3 mpeaMOynoro 1iei KonBeHtlii 6opoTsoa
3 TSOKKHMU 3JI0YMHAMH, IO CTAJM 3pOCTaHHIM Mi>XKHAPOIHOT MPOOIEMH, BUMArae 3aCTOCYBaHHS CyYacHHUX 1 epek-
THBHUX METOJIIB HAa MiDKHApOTHOMY piBHI. OJIMH 3 TAKUX METOIIIB — 1030aBJICHHS 3JI0YHHIIIB JIOXO/iB, OTPUMAaHUX
3JIOYMHHUM IDIIXOM. | U MOCSATHEHHS Ii€l METH HEOOXIiNMHO CTBOPUTH XKHTTE3NATHY CUCTEMY MIKHAPOIHOTO
CHiBpOOITHUIITBA (PAKTUYHO Y (D iHAHCOBUX PO3CIITyBaHHSIX.

Ocob6muBicTio KonBeHrtii € Te, 110 i MOJI0KEHHSIMH BIIEpIIIE:

— 3HSTO PaMKH 3 IPETUKATHOTO 3JI0YHHY, JIO SIKOTO BiJTHECEHO Oy/Ib-K1 KpUMIHAIBHI 37I0YHH, B pE3ybTaTI
SIKMX BUHAKAIOTH TOXOH, III0 MOXKYTh CTaTH MPEIMETOM 3JI04MHY — BiiMUBaHHS. OCHOBHOIO CAHKIIIEIO B 0OPOTHO1
3 BIJIMUBaHHS KOIIITiB, K 1 B ITOIEpeIHIl KOHBEHIIi1, ependadacTbes KoH(icKaIlis abo 3axif, MpU3HAYCHUH CyIoM
MICIISL PO3MVISY CIPABHU MIOA0 KPUMIHAIBHOTO 370YUHY UM KPUMIHATBHHUX 3JI0YUHIB, PE3YJIETaTOM SIKOTO Ma€ OyTH
0CTaToYHE MO30aBJICHHS BIACHOCTI.

[peameToM Takoro MOKapaHHs BU3HAYAOTHCS JOXOMH SIK CKOHOMIYHA BUTO/a, HA0yTa 370YMHHUM IILIS-
XOM, Ta 3aCO0H, SIKi BUKOPUCTOBYIOTHCS 200 MOXKYTh BUKOPHUCTOBYBATHCS Oy/Ib-SIKMM YHHOM, TTOBHICTIO 200 YacT-
KOBO, JIIsl BANHEHHS KPUMIHAJIBHOTO 3I0YMHY UM KPUMIHABHHUX 3JI0UYHHIB;

— c¢(hOpMOBaHO CBOEPITHHIA MPHHIUT €(PEKTUBHOCTI OOPOTHOU 3 BiIMUBAHHSM, 3T1HO 3 SKHM CTOPOHAM
MIPONOHYETHCS BKMBATU HEOOX1THUX 3aX0/iB, 1100 11 HalliOHAJIbHI YIIOBHOBa)XEHHI OpraHd MaJii IOBHOBAKEHHS 1
MpOIIeCyaTbHy 3MaTHICTD BHUSBIIATH JOXOIH, III0 OTPUMYIOTECS B PE3YJIBTaTi BANHEHHS KPUMiHATBHUX 3JI0YMHIB,
Ta 3aCTOCOBYBATH IIOJI0 HUX KOH(DiCKaIliiTHI 3aX0/H;

— BBEJICHO MPHUHIIMI CAMOCTIHHOCTI 3JI0YMHY BiIMHUBAHHS, 3T1THO 3 KM JIO BiJIIIOBIJAJILHOCTI MOTPIOHO
MIPUTSITATH 0Ci0, sIKi HOTO 3AIUCHIIIA HE3aJEeKHO BiJl TOTO, YA BOHU BUMHSUIN MPEAUKATHUN 3JI0YMH, a00 YU TIiJI-
TSTa€e MPeIUKaTHANA 37I09HH I0pHCIUKIT CTOpOHH.

3anopykoro ycHiniHoi 00poThOu 3 Bi/IMHUBAHHSIM BiIIOBIAHO 10 KOHBEHITIT BBAXKAETHCSI MI>KHAPOTHE CITiB-
POOITHHIITBO CTOPiH, PI3HUM acCIeKTaM SKOTO IPUCBIYCHA OUTBIIICTS 11 MOJI0KEHB, 30KpeMa TpeTs I1aBa KoHBeH-
1ii, AKa CKIAJa€ThCs 3 TAKUX PO3ILTIB: MPUHIUIIHN MIXKHAPOAHOTO CIIBPOOITHUIITBA; JOIIOMOTA Y MIPOBEICHH] pO3-
CJTyBaHHS; TIpeNiMiHapHi 3aX01; KOH(ICKaIlis; BiMOBA BiJl CIiBPOOITHUIITBA Ta BiJICTPOYKA CITIBPOOITHUIITBA;
MOB1IOMJIEHHS 1 3aXHCT IpaB TPETiX CTOPiH; MPOLEAYPHI Ta iHIII 3arajibHi IpaBUia.

VY cr. 7 KonBeHii copMoBaHO 3araiibHi IPUHIUIH i 3aX0AH B TaTy3i MiKHAPOTHOTO CIIBPOOITHUIITBA
y 60poTh0i 3 BiIMUBAHHSIM:

— MPUHIIMIT IUPOKOI criBmpari ctopin KoHBeHIIT i 9yac po3ciniIyBaHHs 1 CYIOBOTO PO3MIISAY CIIPAB, 110
CTOCYIOThCS KOH(icKallii 3ac001B 1 JOXO/IiB;

— MIPUHIIAT CIIPOMOKHOCTI CTOPiH BUKOHYBATH IIpoxXaHHA iHII01 CTOPOHU OO0 3aXO0/iB: a) 3 KoH(icKaIlil
JI0X0[IiB a00 3ac00iB, a00 KOH(]IicKalii J0X0AIB Y BUNIISI BUMOTH CIUIaTH TPOILIOBOT CYMH, €KBIBaJICHTHOT BapTOCTi
JIOXOJIiB; 0) JOTIOMOTH Y TIPOBEJICHHI CITIJICTBA Ta MPETiMiHAPHHUX 3aXOJIiB 3 METOI0 BUKOPUCTAHHS Oy/Ib-sAKOi (hop-
MU KoH(icKaii.

Pesomontiero 55/25 T'enepanvHoi Acamonei Bin 15 mucronaga 2000 p. 3arBepmxeno Konsenmiro OOH
MPOTH TPaHCHALIOHAJIbHOI OpraHi3oBaHOi 31I04MHHOCTI [9]. Metoro KoHBeHLIiT BU3HAYEHO CIIPUAHHS CIIIBPOOIT-
HUIITBY B CIIpaBi OiJIbIIl €)EKTHBHOTO MOTIEPEPKEHHS TPAHCHAITIOHAIBHOT OpraHi30BaHOi 37TI0YMHHOCTI Ta OOPOTH-
6u 3 Hero. OCOOIMBICTIO IBOTO YHIBEPCATBHOTO MiXKHAPOTHO-IPABOBOTO JOKYMEHTA € T€, [0 B HHOMY BIIEpIIIe
B CT. 6 BUKOPUCTAHO TepPMiH «BiMHBaHHS DOXOMIB» 1 MOCTABICHA BUMOTA JO MIKHAPOIHOI CIIJIBHOTH BXKUTH
3aX0/iB, 00 BU3HATH II€ JiSTHHS KPUMIHAILHO KapaHUM, SKIIO BOHO BYMHEHO HAaBMUCHO. Bu3HaueHHS iHd, sKi
HaJIeXKaTh JI0 3JI0YMHY BiJIMHBAaHHS IOBTOPIOIOTH BiANOBiMHI Bu3HaYeHHsA Binencbkoi Konseniis OOH mpo 6o-
pOTBOY MTPOTH HE3AaKOHHOTO 00Ty HAPKOTHYHUX 3ac00iB i CTpacOyp3bk0i KOHBEHIIIT TPO BiIMUBAHHS JTOXOIiB BiJl
3JJOYMHHOT JISUILHOCTI.

V¥ ct1. 7 KonBeHuii geranizosano 6aueHass OOH cucreMu Mi>KHapOJHOTO CMiBpOOITHULTBA Y (hiHAHCOBUX
po3sciigyBanHsx. JlepskaBaM-ydacHuKaM KoHBEHIIT peKOMEHIY€ThCS:
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

— BCTAHOBHTH BCEOCSIKHHMU BHYTPIIIHIN PEKUM PETYITIOBAHHS 1 HAIALY 11010 OaHKIB 1 HEOAHKIBCHKUX
(hiHAaHCOBUX YCTaHOB, a TAKOX 1HIIUX OPraHiB, IKI OCOOJIMBO ypa3iMBi 3 MOMIALY BiIMHBAHHS KOILUTIB — TaKUN
PEXXHUM IPYHTYBATHUMETHCSI HA BUMOTax MO0 iICHTHU(IKAIliT 0COOM KITiEHTa, BEJICHHS 3BITHOCTI Ta HalaHHS iHpOp-
Marlii mpo Migo3puli yrou;

— 3a0e3MeunTy aIMIHICTPaTHBHI, pETYIIOBAIBHI, TPABOOXOPOHHI | 1HII OpraHH, sKi BeXyTh OOPOTHOY 3
BiIMUBaHHSM KOILITIB NOBHOBKEHHSIMHU 3[1CHIOBATH CHIBPOOITHUITBO i 0OMiH iH(opMaIli€ro Ha HAI[iOHATBHO-
MY 1 MI>KHAPOJHOMY PiBHSIX;

— 3aCHYBaTu Migpo3Aia 3 (iHaHCOBOI onepaTtuBHOI iHpopmalii, o Oyne AiSTH SK HalliOHAJBHUN LEHTP
JUIs 300Dy, aHami3y 1 HomMpeHHs iH(opMaIlii, 0 CTOCYETHCS MOYKIIMBHUX BHITAJIKIB BiIMUBAHHS KOIIITIB;

— BCTaHOBHUTHU KOHTPOJIb 3@ MEPEMILIEHHAM TOTIBKOBUX KOIITIB 1 BIANOBITHUX OOOPOTHUX 1HCTPYMEHTIB
yepes iXHI KOpAOHH;

— BpaxyBaTH y CBOiH JisSUIbHOCTI BIAMOBIAHI iHIIIaTUBYU pETiOHAJIBHUX, MDKPETriOHABHUX 1 0araToCTOpOH-
HIX Oprasi3alii, CHpSsMOBaHUMH IPOTH BiJIMUBaHHS KOIIITiB;

— PO3BHUBATH 1 320X04yBaTH INI0OANbHE, perioHajIbHe, CyOperioHaIbHe i IBOCTOPOHHE CIiBPOOITHUIITBO
MIX CYJTOBUMH 1 IPaBOOXOPOHHUMHY OPTaHaMHU, a TAKOXK OpraHaMHy () iHAHCOBOTO PETYJIIOBaHHS 3 METOI 00pOTHOU
3 BIIMHBAHHSIM KOIIITIB.

HeoOxigHO 3a3Ha4YMTH, 110 HOPMH HABEJICHHX BHUIIEC MIKHAPOIHUX JOKYMEHTIB MAarOTh UYiTKO BHpaKe-
HUH peKOMeHJallitHUI XapakTep, TOOTO iX MOJI0KEHHS He HaJIlleHi 000B’I3KOBOIO CHIIO0. I1opyIIeHHs TPUMIHCIB
[IUX HOPM JIepKaBaMHU-Cy0’ €KTaMH MiYKHAPOIHOTO MIpaBa He TIOPOKY€E MIXKHAPOIHO-TTPABOBOT BiIIIOBIJATBHOCTI.
[{omo 1ux aKTiB y 3aXigHii IOPUINYHIN JTiTepaTypi BUHUKIIA KOHIIETILIS TaK 3BaHOTO «M’siKoTo TipaBay [10], aBTop
kol — Hinepnanacekuil ropuct . 3aitnab-IoreHBenbIepH — CTBEPIHKYBAB, IO JIUIIE TaKi HOPMH, 10 GopMyITro-
IOTHCS B peKOMEHIAalIfHIX aKTaX MIKHAPOAHUX OpraHizaliil, MOXYTh OyTH €TMHHM 3aCO00M ISl CTBOPEHHS MiXK-
HapOJHOTO PETYIIIOBaHHS TPAaHCHAIIOHAILHUX BiJTHOCHH.

Toni6Hi Mi>kHAPOIHI JOKyMEHTH, HaOylH CHOTOIHiI 3HAYHOTO TIONIMPEHHS. [XHS T105Ba 3yMOBIEHA HE06-
X1IHICTIO: ONEPAaTUBHOTO MPUIHATTS PIlIEHb 3 TOTO YM IHIIOTO MATAHHS MDKHAPOTHOTO JKUTTS, OIIHKH MEBHOL
mofii, o BiOynacs B MKHAPOAHUX BIJHOCHHAX; BUKJIAJEHHS MOXIIMBOTO MiIXOLYy A0 BHUPIIIEHHS KOHKPETHOI
npobnemu. HopMu «MsTKoro mpaBay, Ha BiIMiHY BijI, SIKIIIO MOYKHA TaK BUCJIOBHTHUCS «TBEPIOTO TIPaBay, HE IIOPo-
JOKYIOTH YITKHX IIpaB Ta 000B’SI3KiB, a HAAIOTh JIULIE 3arajibHy YCTaHOBKY, SIKOi, THM HE MEHII, Cy0’ €KTH MOBUHHI
notpumyBarucs [11, c. 36].

[i akTH CYTTEBO BILTMBAIOTHh HA MIXKJIEPIKaBHI €KOHOMIYHI BiTHOCHHH, CIIPHUSIIOTH MPOTPECUBHOMY PO3-
BUTKY YMHHUX HOPM MDKHApOJHOTO TpaBa. [IpaBuia, mo MIiCTATECS B MDKHAPOIHHUX JOKYMEHTAX, MAlOTh CIpH-
SITU YTBEPAXKEHHIO OAHOMAaHITHUX (POpM, METOIIIB 1 YMOB MIKIEPKABHOTO CHIBPOOITHUIITBA 3 METOIO CTBOPEHHS
€JIMHOTO TIOPSAKY HAIliOHAJIHHO-IIPABOBOTO 1 MI>XKHAPOJIHO-TIPABOBOTO PETYIIIOBAHHS OCOOJIUBO CKIIQJIHUX SBHIIL
MIDKHAPOJHOTO YKHUTTS 3 YiTKO BUPAKCHUM TPAHCHAIIOHATBHUM XapaKTEPOM.

3Ha4YeHHS [TUX JJOKYMEHTIB ITOJIATAE B TOMY, 110 BOHU ()OPMYIOTH HOBi, HAHOUIBII TOMUIBHI TIpaBUIIa 1O0-
BEJIiHKH i BUCTYTAIOTh K JOMOMiXKHi 3aCO0H I BUPOOIEHHS HOBUX Mi>KHAPOAHO-IPABOBUX HOPM. IXHS perymns-
THUBHA CHJIa IPYHTYETHCS Ha aBTOPUTETI MIXKHAPOIHUX OpraHizaiiid abo JepKaB, sIKi CTBOPHIIH I1i aKTH.

OpHaK CyTTEBUM HEAOJIKOM PO3IIIAHYTUX MDKHApOAHUX JTOKYMEHTIB, Oyina Ha TOH yac BiJCYTHICTb UiT-
KHX MEXaHI3MiB IHKOPIOpaIlii iXHIX HOpPM Yy HalliOHAJIbHE 3aKOHOMABCTBO. ICHYBaB 3HAYHUN PO3PUB MiXK JaTOIO
MiANUCAaHHS JOKYMEHTA, 10ro HacTyMmHO paTudikauieto i HA0YTTAM YMHHOCTI. [100XKEeHHS TUX JOKYMEHTIB, 3a
JISSIKUMHU BHHSATKAMU, TAKOXK HE Mependavany YiTKUX MEXaHi3MiB MepeBipku e()eKTHBHOCTI 3aCTOCYBaHHS IXHIX
oJIoXkeHb. byb-AKi A1l MiXKHAPOAHOT OpraHi3alii 11010 CHOHYKaHHA BUKOHYBaTH MPUITUCH OAI0HOTO Mi>KHApOI-
HOTO JJOKyMEHTA B IIiii chepi MOrIIK OyTH pO3ITiHEHI K MOPYIICHHS CYBEPEHITETY BiJIIOBITHOI JepPIKaBH.

TakuM YMHOM, HE3BAXKAKOYH HA HAOYTTS IUMH JOKYMECHTAMH YHHHOCTI, aBTOPUTET MIXKHAPOJHUX Opra-
Hi3alii, AKi IX po3poOnIH, CTaHOM Ha KiHellb 80-X pOKIB MUHYJIOTO CTOJITTS MPOJOBKYBAIH ICHYBAaTH JepKaBH
3 PI3HOPIIHUMH HalliOHAJILHUMH NPaBOBUMH pekUMaMu (HiHAHCOBOI AsUTBHOCTI, 0arato 3 sIKux OyJId 0 TOTO K
OeHedimiapaMu BiIMHUBAaHHS KOIITiB, OTPUMAaHUX BiJl 3JIOYNHHOI AisUTHHOCTI.

Taxuif cran pedeil BCTymaB y MpOTHpivYs 3 MOTpedaMu 3axHUCTy M00anbHOI (iHAHCOBOI CHCTEMH BiA
PH3HKIB, SKi TOPOKYBAIIN HEJIETaIbHI JOXOAH JOOpe OpraHizoBaHO1 TpaHCHAIIOHATBHOI 3JI0YMHHOCTI. YCBIZIOM-
oroun HeOesreky, kpainn Benukoi cimku (@panmis, CIIIA, Benukoopuranis, ®PH, Snonis, Iranis, Kanana
1 €EC) y munai 1989 p. mig gac 3yctpivi B [Tapmki 3a inimiatuBoro [pesunenra @paHmii NpUHHIIN pilICHHS:
«Cximkaty pobody rpymy 3 (iHaHCOBHX 3aXOiB, B fKii OynyThb mpeacTaBieHi kpaiHu ydacHukd G7 Ta iHII
KpaiHW, 3allikaBJICHHI B il pooieMi. 11 3aBmanmsM Oyzie OIlIHKa pe3yabTaTiB BXKE PO3IOYaroi CIiBIpalli MI0I0
MPOTH/Il BUKOPUCTAHHS OaHKIBCHKOT CHCTEMH Ta (DiIHAHCOBHMX YCTaHOB IUIS BiMHBAHHS I'POLICH, Ta PO I0-
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NiTkeBny B.
MixxHapoaHe cniBpo6iTHUMLTBO y hiHaHCOBUX poO3CnifyBaHHAX — POPMYBaHHS OCHOBHUX e/leMEHTIB

JTATKOBHX MPEBEHTUBHUX 3aXO0JIiB Y il c(epi, BKIFOYAIOUH KOPUTYBAHHS 3aKOHIB Ta HOPMATUBHUX aKTiB, 3 METOIO
MOKPAIICHHS B3aEMHOI ITPaBOBOT TOIOMOTH MiX JiepxkaBami. [lepiry 3yctpid 1iei poO6o4oi rpynu 3aruiaHyBatu y
®paHnii i i1 qomoBigae Mae OyTH migroroeieHa 10 kBitHs 1990 poky» [12].

s cneuianbHa poboda rpyna 3 pinancoBux 3axoais orpumaina Ha3By FATF (Financial Action Task Force
on Money Laundering). Yxxe y 1990 p. Oylio miIroToBJI€HO MEPITy PENaKIlilo 3aX0diB MPOTH/IIl BUKOPUCTAHHS
0aHKIBCHKO1 CCTeMH Ta (DiHAHCOBHMX YCTaHOB JUIs BIIMHUBAaHHS KOWITIB. JIOKyMeHT oTpuMaB Ha3By PekoMeHnpaarii
OAT®D. OcHOBHA yBara B HhOMY MPHUILISIIACS 3aX0JaM MPOTHIIi BiIMHUBAHHIO KOIITIB, OTPUMAHMX Bij TOPTiB-
71 HApPKOTUKaMH. 3 METOI0 BH3HA4YeHHA e(PEeKTHBHOCTI iMIUIeMeHTalii pekoMeHaamii y 1992 p. 3anpoBalkeHo
OIIIHKY CHCTEM MPOTHIii BiIMHUBAHHIO KOIITIB 3JIOYMHHOTO TOXO/DKEHHS Ha MIKHAPOTHOMY PiBHI, BIAPaBHOIO
TOYKOIO SIKOi CTaB IEPIIUI payH/I B3aEMHUX OLIHOK.

VY 1996 p. Pexomenpaaiii Oynu Briepine neperisiHyTi 3 METOI BpaxyBaHHS HOBUX TEHJICHITIH 1 TEXHIK BiJl-
MHUBaHHsI KOIITIB 1 pO3MUPEHHS cepu 3aCTOCYBaHHS PEKOMEHAIIT 00 JOXOAIB, SIKI OTPUMYBAJIHCA BiJl IHIIUX
BHJIIB 3JIOYMHIB, a HE TUTLKHU BiJl TOPTiBIi HAPKOTHKAMHU.

VYV xoBtHi 2001 p. FATF posmupuna cBiif Manzar 3axonaMu NpoTuAil ¢piHAHCYBaHHIO TEPOPUCTUUHHUX
aKTiB Ta TEPOPUCTUYHUX OpTaHi3alii, i 1omoBHMIA PekoMenmalii BicbMoMa (IMi3HiIe PO3MIHPEHUX IO JICB)SITH)
CreniaIbHUMHA PEKOMEHIAIISIMY 1II0/I0 3a1100iraHHs (hiHAHCYBAaHHIO TEPOPU3MY.

[epersiayTi Bapyre y 2003 p. Pexomennartii pazom 31 CneniansHuMu PexomMeHmarissmMu Oy cxBajieHi
Oitbm Hix 180 kpainamu cBity. Y 2012 p. FATF nonosauna Pekomenaarii 3axoqaMu-HaCTaHOBaMH IO/I0 TIPOTH-
i PO3MOBCIO/PKEHHIO 30p01 MacoBOro 3HUIICHHS, a B 2018 p. Pexomennanii 3a3Hanu 3MiH 3 ypaxyBaHHSIM HaOy-
TOTO AOCBiy Ta MEPETBOPEHHSM, 110 BiOynucs y MiXKHapOAHIK (iHAHCOBIH cdepi.

[IpoTsrom BCiX MHUX POKIB 3MIHIOBAINCS HE TUTLKH IOKYMEHTH, 5Ki po3pobisiia GATD, ane 3miH 3a3Ha-
Baja cama poboua rpymna. 3acCHOBaHa Ha IModaTky 7 kpaiHamMu Benukoi ciMKH, 10 CKJIaay i€l opraHizalii cboroasi
BXOIISATH 34 KpaiHU-YICHH i JIB1 MKHAPOJIHI OpraHi3allii, cocrepirayamu € aBi kpaidu i 20 Mi>KHaApOTHUX OpraHi-
3anid. DATD Takox criBipaioe 3 8 perionaabHuMU rpynamMu TUILy QAT (PI'TO). Unenamu 1ux aBTOHOMHUX
opraHiB € moHaj 177 kpain. ¥ marepianax Ta JOKyMeHTaX, miaroroBieHux GAT®, 1 opraHizarlis 1€ sk Mix-
YPSIOBUI OPTaH, 1, Ha IyMKY JESKUX JIOCHITHUKIB, HE MOXE PO3TIISIATHUCS SIK MiDKHAPOHA OpraHi3allis, OCKiIbKA
BOHa He OyJia BCTAaHOBJICHA HA OCHOBI MI>KHAPOIHOTO JIOTOBOPY Ta HE Ma€ 3aTBepKeHoro cratyTy [13].

OpHak, He3Ba)Kalouu Ha HEBU3HAUEHICTh CTATYCy, HAAaHU| poOOUiid rpymi MaHIaT po3poOIsATH CTaHAAPTH
Ta CIIPUATH €PEKTHBHIM IMILIEMEHTAIlii MPAaBOBHX, PETYJIATOPHHUX Ta ONIEPATHBHUX 3aXO0JiB OOpOTHOH 3 BiJIMHUBaH-
HSM KOIUTIB, 3yMOBUB 3arajibHe BusHaHHS Pexomennaniit PATO sk yHiBepcalbHUX MDKHAPOJHUX CTAHAAPTIB Y
cthepi mpoTHil BIIMUBAHHIO KOIITIB Ta MOJITHYHY MIATPUMKY i1 3axo/iB Opranizamieto 00’ eqnannx Harriid, Mix-
HapOJHUM BATIOTHUM (DOHA0M, CBITOBUM OAHKOM Ta IHIIUX MPOBIAHUX MIXXHAPOJAHUX OPTaHi3alliii.

BuchHoBku. [IpoananizoBaHi MoJ0KeHHS MIXXHAPOJIHHUX JOKYMEHTIB CBiT4aTh PO Te, SIK CBITOBA CIIBHO-
Ta KPOK 3a KPOKOM IIyKaJjia IUISIXH NOA0JaHHS HeOe3MeuHOro i UiTICHOCTI MXKHApOAHOT (hJiHAHCOBOI CUCTEMH
SIBUINA BiIMUBAaHHS «OpymHUX» Tpomieid. CPopMoBaHi B HUX MPUHIKIN Ta MiAX0MW OyJaM TOBHICTIO B3STI Ha
030pO€EHHS ClielialbHOI0 poO0YOI0 IPyMOoI0 3 (hiHAHCOBUX 3aXO[IiB.

CrBopenHs Ta JisuibHICTE DATD — 11e Maiike eTUHUHN yCIIITHIA TPUKIa] (OPMYBaHHS CBITOBOIO CITijTh-
HOTOIO [I00aJbHOT CHCTEMH BHPIMICHHS KOHKPETHOI pooieMu. He3Baxaroun Ha BiICYTHICTh IMITEPaTHBHUX MPH-
MUCIB y IOKyMEHTaX, 0 cTBOPIOIOThCSI PATD, 1151 cucTeMa ChOoroiHI BOJIO/Ii€ HAOOPOM «HEMPUMYCOBUX» METOJIIB
BILJIMBY, 3@ JIOTIOMOTOIO SIKUX JI0BOJIi €(heKTUBHO i ONepaTUBHO Bi10yBa€ThCs MOCTIHA TpaHCcPopMallis IPaBOBUX,
PETYASTHBHUX Ta IHCTUTYIIHHHX OCHOB HAIlOHAIBHUX CHCTEM MPOTHUJIi BIIMHUBAHHIO KOIITIB, a TAaKOX (OpMY-
BaHHS MDKHAPOJHOTO CHiBpOOITHUITBA y (DiIHAHCOBUX PO3CIiAyBaHHIX.

3rizHo 31 3MicTpM ocTaHHBOT peaakiii 40 Pekomennariit ®AT® [14], MokHA BUOKPEMUTH TaKi EJIEMEHTH,
K1 GOPMYIOTH OCHOBY MIXKHAPOJHOTO CIIIBPOOITHUILITBA Y (hJiIHAHCOBUX PO3CIiTyBaHHAX:

[Mepmmii (Pekomenmanii 1-2) — 31aTHICTD KpaiHW BU3HAYATH, 3MIHCHIOBATH OI[IHKY Ta PO3YMITH PH3HKH,
OB’ s13aHi 3 BIJIMHUBAHHSIM KOIIITIB Ta HASIBHICTh HAIIOHAIHHOI MOJIITUKK B OOPOTHOI 3 BIJIMHUBAHHSIM KOIIITIB;

Hpyruit (Pexomenpartii 3, 5) — BU3HAYCHHS BiJIMUBAHH KOIITIB, OTPUMAaHUX Bijl 37I0YMHY Ta (piHAHCYBaH-
HS TEPOPU3MY KPUMIHATIBHUM 3II0YHHOM;

Tpertiii — HasBHICTh TAKHX CKJIAJOBUX HarioHa pHOT cuctemu [IBK\DT:

— cankii (Pexomennarii 4, 6, 7);

— TiepBUHI npoueaypu (hiHaHCOBUX po3ciiayBaHb (Pexomenmanii 8-25);

— KOMIIETEeHTHI Ta eeKTUBHI aepxaBHi opranu, 3aifHaTi [IBK/DT (Pexomennanii 29-35);

Yersepruit (Pexomennartii 36—40) — Mmi>xkHapoIHe CIiBPOOITHHUIITBO.
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VY PexomeHnpaiii 29 BU3HAYAETHCS IICHTPAILHUEN OpraH — migpo3aut ¢inancoBoi po3sigku (I1DOP), ymo-

BHOB&)KEHUM Ha OTpUMaHHS Beiel iH(opMalii, 110 CTOCY€EThCS BIIMUBAHHS KOIUTIB, Y T. 4. BiJ IPaBOOXOPOHHUX
OpTraHiB, Ta JAETHCS BIIACHE BU3HAYCHHS (hJiHAHCOBOTO PO3CIIiTyBaHHS SK JIsUTBHOCTI CIEMiabHO YITOBHOBAKEHO-
TO Iep>KaBHOTO OpraHy LI0A0 BCTAHOBIICHHS HA MiZCTaBl HAasBHOI i oTprMaHoi iH(opMaIllii KOHKpeTHUX 0ci0, ak-
TUBIB, KpUMIHAIEHUX MEPEXK Ta acollialliii, BIICTeKESHHS IIEBHOT TisSUTBHOCTI a00 oreparlii, BCTAHOBJICHHS 3B’ SI3KiB
MiX 0co0aMH Ta OTEHUIHHUMH 3II0YMHHUMU JI0XOaMHU 1 IPEIUKATHUMH 3JI0YMHAMU /10 BiIMUBaHHS KOLITIB a00
(biHaHCYBaHHS TEpOPHU3MY, & TAKOXK BU3HAUCHHsI TCHJCHINM Ta THITOJOTI] BiIMUBAHHS KOIITIB 1 (hiHAHCYBaHHS
TEPOPU3MY.
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OIUIAAJI BAKOHOIIPOEKTIB «ITPO TPOMAJICBKHUI KOHTPOJIb»

Brazano na axmusnuii posenso HaApoOHuMu Oenymamamu ma HAYKOBYIMU NPOOIeMAMUKU 2POMAOICLKO20
KOHMPOTI0, Y MOMY YUCTI 8 Pi3HUX chepax cychinbrozo scummst. [puiinammst 3axkony «IIpo epomadcokuti KOHMponbLy
OyOe cnpusimu 6CManoBIeHHI0 eheKmusHOT OIIbHOCHI 0Peani8 OepIHCABHOT 610U, NONEPEOICEHHIO KOPYNYIL, YCYHEHHIO
Hecamuenux seuwy y ix gynkyionyeanni. Hageoeno cmuciuti ananiz 3akOHONPOEKmis, ki nooami 0o Bepxosnoi Paou
Ykpainu na obeoeopenns. Biomiueno usHaueHHs 8 HUX MAKUX NOHAMb, AK SPOMAOCLKULL KOHMPOTb, NPABOEI 3acaou
11020 301lCHeNHsl, npeOMem i 00’ €Km KOHMPOII0, NPUHYUNU, 3a80aHHs, CVO €Kmu, ix npasa ma 0008 ‘sa3Ku, OpeaHi3ayitii
Gopmu, nopsidok ma npoyedypu 30IUCHEHHS, NPOBEOEHHs. PI3HUX 3aX00I8, OCHOBHI BUMO2U MA 0OMENCEHHsL 8 Npoyect
30LUCHEHHS 2DOMAOCHKO20 KOHMPOJIIO, 2apanmii peanizayii; Micmsamscsi iHuti npagosi nonodicents. Okpemi 3 HUX 0620-
6oproromucsa 6 komimemax Bepxosnoi Paou Ykpainu, inwi 8ioxuneni nicis nepuioco posensndy. Bkazano na maxi ocHo6Hi
HeOONIKU NOOAHUX 0151 002080PEHHSL 8 3AKOHO0ABUUL OP2AH 3AKOHONPOEKMNIB, K HeY3200HCEHHS NPABOBUX NOJIONCEHb 3~
KOHONPOEKMIB i3 YUHHUMU 3AKOHAMU, HEUIMKICIb BUSHAYEHHSA OKPEMUX Npoyedyp ¥ NPoeedeHHi 2pOMAOCbKO20 KOHMpP-
o110, HeBIONOBIOHICMb 0eaKUX NPOEKMIB GUMO2AM AHMUKOPYRYIUHO20 3aKOHOOABCMBA, KOHYENMYaibHi NOSPIUHOCHII.
besnocepeonvo ananiz 3akononpoexkmis Hayko8yi He nPo8oOAmsb, 0OHAK 8 OKpeMUX NyOniKayisax 32a0yemocsa npo npu-
UHAMMA MAKUX 3AKOHONPOEKMIB MA 3A3HAYAEMBCS NPO HAABHICMb ) HUX NPO2ANUH | HeOOTIKI8.

Kniouosi cnosa: cpomadcvkuii KOHMpOnb, 3aKOHORPOEKM, HEOONIKU, NPOSATUHU, NPABOBI NOIONCEHHS.

Nironka Yu.

OVERVIEW OF BILLS «ON PUBLIC CONTROL»

The issues of public control, including in various spheres of public life, have been actively considered by
people’s deputies and scientists. The relevance of the study is that the adoption of the law «On Public Controly will
contribute to the establishment of effective activities of public authorities, prevention of corruption, elimination of
negative phenomena in their functioning. The purpose of the article is to analyze the state of development of individual
bills on public control, identify shortcomings in them, indicate the elimination of omissions and ways to supplement
legal provisions. A brief analysis of the bills submitted to the Verkhovna Rada of Ukraine for discussion is presented. In
particular, these are the bills — «On Public Controly from 14.04. Ne 4697, «On public controly dated 13.11.2015 Ne2737-
1, «Legal and organizational principles of public control and public dialogue in Ukraine» dated 30.04.2021 No5458,
«System of public control over trafficy dated 16.07.2021 Ne 5798, «On civil control over the activities of authorities,
their officials and officials» from 07.08.2018 Ne 9013. They noted the definition of the concept of public control, the
legal basis for its implementation, the subject and object of control, principles, objectives, sub « projects, their rights
and responsibilities, various organizational forms, procedures and procedures for implementation, control measures,
basic requirements and restrictions on public control, guarantees of implementation and other legal provisions. It was
stated that some of the bills are being discussed in the committees of the Verkhovna Rada of Ukraine, but some of them
were rejected after the first reading. The main shortcomings of the bills submitted for discussion to the legislature are
the inconsistency of certain legal provisions of the bills with current laws, ambiguity in defining certain procedures
and procedures for public control, non-compliance of some projects with anti-corruption legislation, conceptual errors
and other legislative omissions. It is noted that scientists do not actually analyze bills directly, but several publications
mention the adoption of such bills, indicate the presence of gaps and shortcomings in them, offer indicative content
versions of bills that will help improve them.

Keywords: public control, bill, shortcomings, gaps, legal provisions

I[ocTranoBka mpodaemu. [IpuitHaTTs 3akony «I1po TpoMaaChKHit KOHTPOJIBY» Oyle CIIPHATH BCTAHOBJICH-
HIO e(DeKTHBHOI HisTIbHOCTI OPraHiB JACPKABHOT BIIAJIH, MOMEPEIKCHHIO KOPYIIIIii, YCYHEHHIO HETaTUBHHUX SIBUIIL
B iX (yHKIIIOHYBaHHI. [ poManchkuii KOHTPOJIb 3a MisTIbHICTIO OPTaHiB JIEpyKaBHOI BIIAJH JIi€ ¥ BCIX 3apyOiKHUX
KpaiHax i JOBIB CBOIO akTyanbHiCTb. OfHaK aHaji3 3apyODKHOI MPaKTHKH BKa3y€ Ha BiJCYTHICTh BiMOBIIHUX
HOPM Ta 3aKOHIB.
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HipoHka 1O.
Ornsag 3aKoHOMNPOEKTIB «[po rpOMaACbKUI KOHTPOIb>»

B VkpaiHi po3po0ieHo AeKiIbKa 3aKOHOIPOEKTIB MPO TPOMAJICBKAN KOHTPOJb, 30KpeMa Mpo IpoMaj-
CBKHUI KOHTPOJIb y Pi3HUX chepax cycniTbHOro KUTTA. [IpoTe HeMOCKOHANICTh BUKIIAY IPABOBUX MOJIOKEHb IIPH-
3BEJIO JIUIIE JI0 iX 0OrOBOPEHHS y 3aKOHOIABUOMY OpTaHi, BUCIOBICHHS KPUTHYHHUX 3ayBaXXCHb, a HE IPUHHATTSL.
Hanani po3poOHUKHN TaKuX 3aKOHOIMPOEKTIB, HA HAIIY JTyMKY, HE JOOIPAIIOBAIH IX JI0 HaJNeKHOTo piBHs. [Ipo me
TOBOPUTH TOH (PAKT, 110 iX TaK i He OyJI0 TIOAAHO Il HACTYITHOTO OOTOBOPEHHS. 3a3Ha4YCHE i IHIMAE TUTAHHS TIPO
HEOOXiTHICTh KPUTHYHOTO OINIAAY 3aKOHOIPOEKTIB PO IPOMAJICHKHUI KOHTPOIb 3 METOI0 YCYHEHHS HasBHUX He-
JIOJIKIB Ta CIIPHUSHHS yI0CKOHAJICHHIO iXHBOT pO3pOOKH Ha TIEPCIICKTHBY.

AHaui3 ocTaHHIX T0CTiMKeHb i myOsikamiii. Po3mist pi3HUX acTeKTiB TPOMaJICHKOTO KOHTPOITIO (axiB-
MU 3IIACHIOEThCS JocuTh akTUBHO (/1. C. Bornapenko, C. ®. lenunctok, B. A. Jlopomrenko, A. I'. KamHikoBny,
C. A. Kocinos, C. M. Kymnip, M. O. Kpagens, C. B. Mensenenxo, P. B. Mupontok, T. B. Hanmsaiiko, JI. P. Ha-
muBaiiko, O. O. Houkos, O. B. CaBuenko, I. O. CkBipcrkuii, A. @. OpenikoBa, M. M. Tepemenko, T. B. UexoBuu
Ta iH.), 30KpeMa HaBOAATHCA aBTOPCHKI BU3HAYEHHS MOHSITTS «TPOMaJACHKUNA KOHTPOJby [1], Horo opranizamiini
(dbopmH, CYTHICTH Ta 3MICT [2], TpOMaJICEKHUI KOHTPOJIb 33 ASUTLHICTEO MO [3], TpOMajChbKUil KOHTPOJIb SK Me-
XaHI3M OMEPeKEHH MOPYIIEHb y cepi 0XOpOHH 370pOB’s [4], IPOMIOHYETHCA OPIEHTOBHUN 3MICT TAKOTO 3aKO-
HOTPOEKTY [5] Ta JOCTIKYIOThCS 1HII aKTyalbHI MTUTaHHA. be3nocepeHbo aHai3 3aKOHOTPOEKTIB HAYKOBII HE
MIPOBOJSITh, OIHAK B OKPEMHUX MyOIIKaIisX 3ralye€ThCs PO MPUHHATTS TAKUX 3aKOHOMPOEKTIB [6] Ta 3a3Ha4a€ThCA
HasBHICTh Y HUX MPOTAJIMH 1 HEMOJIKIB [7, C. 4]).

MerTor10 cTaTTi € aHANI3 cTaHy PO3pPOOJICHHS OKPEMHX 3aKOHOIPOEKTIB PO TPOMaICHKAN KOHTPOJIb, BH-
SIBJICHHS B HUX HEHOJIIKIB, IX YCYHCHHS Ta HAIIPSMKH TOTIOBHEHHSI IPABOBUX MOJOKEHb.

BuxJiax ocHOBHOro martepiajy aociaimzkenHsa. OKkpeMi aclieKTH TPOMaICBKOTO KOHTPOJIIO BCTAHOBJIEHI
3aKOHaMH YKpaiHu, ykazamu [Ipesujsienra Ykpainu, nocranoBamu Kabinety MiHicTpiB YkpaiHu, Mia3aKOHHUMH
aKTaMHU MIHICTEpCTB Ta BiIOMCTB. 30KpeMa, 1ie 3akoHU Ykpainu «lIpo 3BepHenHsa rpomaasn» Big 02.10.1996 p.
Ne 393/96-BP, «Ilpo 06’ennanns rpomansay Big 22.03.2012 p. Ne 4572-VI, «IIpo miciieBe caMOBpsIyBaHHS B
VYkpaini» Big 21.05.1997p. Ne280/97-BP; ykasu [Ipesunenta Ykpainu «IIpo nepmodeproni 3axonu mioao 3abes-
TIEUEHHs peai3allii Ta rapaHTyBaHHS KOHCTUTYIIHHOTO MpaBa Ha 3BEPHEHHS JI0 OPTaHIiB JIEp)KaBHOI BIAJU Ta
oprasiB MicueBoro camoBpsiayBaHts» Bia 07.02.2008p. Ne109/2008, «IIpo cipusiHHS pO3BUTKY FPOMASTHCHKOTO
cycmiibeTBa B YKpaini» Binx 26.02.2016 p.Ne 68, [Tocranoa Kabinery MinictpiB Ykpainu «IIpo 3aTBepmKkeHHS
[Mopsaaxy cpUsHHS TPOBEISHHIO TPOMaICHKOT €KCIIEPTU3H AisUIbHOCTI OpraHiB BUKOHaBUOi Biaam» Bix 05.11.2008
p-Ne 976 Ta iHII MPaBOBi JOKYMEHTH.

3niiiCHIOETHCS aKTUBHA po00Ta 3 pO3pOOKH 3aKOHOMPOEKTIB PO TPOMAZCHKHI KOHTPOJIb Ta HOro peati-
3allis B Pi3HUX cepax CycmisibHOTO XHUTTA. OKpeMi 13 HUX TMPOXOIATh 00rOBOpeHHS B Komiterax BPY, inmii Bif-
XuJieHi micis po3risagy. HaBegemo okpemi npukiagm.

Y BepxoBny Pany Ykpainu (nani — BPY) B pi3Hwmii 9ac Haailmwio AeKiIbKa 3aKOHOTIPOEKTIB TIPO TPOMa/I-
CBKUI KOHTPOJIb, OHAK JKOJICH 13 HUX Ha CHOTOHIIITHIN JI€Hb HE CTAB 3aKOHOM.

Kputnunmii aHami3 3aKOHOIPOEKTIB IPO TPOMAJCHKUI KOHTPOJb CBITYHTH, II0 B HUX BH3HAYAETHCS
ctepa nii 3axkoHy, IPaBOBi 3acaay Horo 3iiicHeHHS, (POPMYIIOIOTHCS TOHATTS, IPUHIUIIN Ta L1 TPOMaJCHKOTO
KOHTPOJIIO, JICpKaBHI TrapaHTii y cdepi 3miliCHEHHS TPOMaJIChKOTO KOHTPOJIO, CY0’€KTH Ta 00’ €KTH TPOMaICHKOTO
KOHTPOITI0, MEXaHI3M Ta MPOIEAypH HOTo 31MICHEHHSI, TIpaBa Ta 000B’SI3KK CY0’€KTIB Ta 00’ €KTIB TPOMAJICHKOTO
KOHTPOJIIO, OCHOBHI BUMOTH Ta OOMEXEHHS TPH 3IHCHEHHI TPOMAaJICBKOTO KOHTPOITI0, KOH(ITIKTY iHTEpECiB MpH
Horo peaiizaii.

OjHaK MiJCcTaBaMy HETPUUHSTTS 3aKOHOMPOEKTIB € HASBHICT y HUX 3HAYHHUX HEIOJIKIB, 30KpeMa sKi
MOBTOPIOIOTHCS HABITh MICHA pOOOTH HaJ HUM. Tak, y MOONPalnbOBaHOMY 3aKOHOMPOEKTiI «[Ipo rpomancekuii
KOHTpOJb» Big 13.11.2015 p. Ne2737-1 nepenbaueHi 3aBIaHHS Ta CIIOCOOU 3MIMCHEHHS TPOMAJICEKOTO KOHTPOITO
3a CBOTM 3MiCTOM MArOTh O3HAKH JEP>KAaBHOTO KOHTPOIIIO, IPOTE Cy0’ €KTaMu HOTO 3IiICHEHHS BU3HAYAIOTHCS [PO-
MaJICEKi 00’ €IHaHHS; BKa3aHUHU Y MPOEKTI MEXaHI3M IPOMAJICHKOTO KOHTPOIIO (PaKTHYHO 3000B’sI3y€ NepKaBHUM
amapar MmiJnopsAKOBYBaTUCh IPOMAZICBKUM 00’ €JHAHHAM; Yy MPOEKTI mependadeHo i mpaBo cyO’ €KTIB rpoMaj-
CHKOTO KOHTPOJIFO Ha y4acTb Yy NMPOBEACHHI CIUIBHO i3 CIeliadbHO YIIOBHOBAXCHUMH JICPKABHUMH OpTraHAMH
nepeBipok iHdopMarii mpo MpaBonoOpyIIeHHs 00’ €KTaMH TPOMAJICEKOTO KOHTPOITIO, alie He MPOHOHYETHCS MOPS-
JIOK TaKHX CITIJIBHHUX MEPEBIPOK, Y 3B’ SI3Ky 3 UMM peati3allis BKa3aHOTO IMOJIOKEHHS Ha MPAKTHIII TipoOieMaTnyHa:
TIOJIOXKEHHS TIPOEKTY IIONO MOPSIIKY 3MiHCHEHHS IPOMAJICBKOTO KOHTPOIIO y 0ararh0X BHIAJKAX HEUITKe abo
HE3po3yMilie, 0 BUKJIMYE TPYIHOIII ITij] Yac MpaB03acTOCYBaHH; Mepe10a4aeThCs MPaBo cy0’ €KTIB IPOMaICHKO-
ro KOHTPOJIO OpaTH y4acTh Y 3aCiIaHHIX T'POMAICHKUX paj, MO (yHKIIOHYIOTH MpU 00’€KTaX TPpOMaJCHKOTO
KOHTPOJIIO, ajie TIOPSJIOK peaji3allii mboro MmpaBa y MPOEKTI He BU3HAYaeThes. Li Ta iHII 3ayBayKeHHS CIPHUSIIH
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npuiHATTIO ['ooBHMM yripaBimiHHAM BPY BUCHOBKY Ha KOHIIENTYaJIbHY HEMTPHUHSATHICTD IEOTO 3aKOHOTIPOEKTY.
3akoHONPOEKT Oyio 3HATO 3 po3rsiay 01.11.2016 p. [8].

3aKOHOIIPOEKTH PO TPOMAJCHKHIA KOHTPOIb BIIKIUKAIOTHCS 3 TMiJICTAB HEBIAIOBITHOCTI MPOEKTY BU-
MOraM aHTUKOPYILiHOTO 3aKkoHOoAaBcTBa. Tak, Oyno Bigkiukano [Ipoext 3akony Ykpainu «IIpo rpomancbkuii
KOHTpOJbY BiJ 14.04.2014 p. Ne 4697. T'onoBHHI KOMITET 3 MiITOTOBKH 1 TIOMIEPEIHHOTO PO3MISALY ILOTO 3aKOHO-
npoekty — KomiTeT 3 muTanp IepaBHOTO OyHiBHUIITBA Ta MICIIEBOTO CaMOBpsIyBaHHS BPY miifmoB BHCHOBKY,
mo [IpoekT akTa He BIAMOBITa€ BUMOTaM aHTUKOPYIIIiHOTO 3akoHOaBcTBa (pimeHHs Komitery Bix 21.05.2014
p., mpotokos Ne 40). 3rigHo 3 pe3yapTaTaMi IpOMaJChKOl aHTHUKOPYMLIHHOI eKCIIePTU3H 3aKOHOMPOEKT MiCTUTh
MIPOTANMHY IPAaBOBOTO PETYNIOBAHHSA, a YaCTHHA HOTr0 HOPM CIPHUATHME IIMPOTi aJAMIHICTPATHBHOTO PO3CYAY.
ToMmy 3acTOCYBaHHS OKPEMHX HOTO MOJOKEHDb MPU3BEAE A0 30UIBIICHHS JUCKPEIii MPaB03aCTOCOBHOTO OPraHy i
MOAAJIBIIIOTO BYMHEHHS KOPYMIIIHHNX MIpaBonopymieHs. HaBenemo e oque npukinaz. Tak, 3rigHO 3 9aCTHHOIO
2 cT. 6 3aKOHOIPOEKTY TAPaHTYETHCS «Y4acTh Cy0’ €KTIB IPOMAICHKOTO KOHTPOJIIO Y POOOTI KoJleTialbHUX OpraHiB
00’€KTiB TPOMAJICHKOTO KOHTPOJIIO». [IpoTe He BU3HAYEHO, PO SKi caMe KoJleTiabHi opranu Waetbes. Take dop-
MYJIIOBaHHS O3HAYaTUME MOXKIIUBICTD Y4acTi Cy0’ €KTiB TPOMAJICBKOT0 KOHTPOJIIO, HATPUKJIIA]] y 3arajJbHUX 300pax
aKIiOHEePIB, MO cyrnepeuuTh CcT. 34 3akoHy «IIpo akmioHepHi ToBaprcTBa». TUM CaMUM CTBOPIOIOTHCS MiACTaBU
JUIA BTPY4YaHHs Y JisSUIbHICTH Cy0’€KTIB rOCIOJApIOBaHHS, 10 MOXKe OyTH BUKOPUCTAHO NMEBHUMHU CyO’ €KTaMH 3
METOIO BUMAaraHHs # OTpUMaHHS HEPAaBOMIPHOI BUTOIH, 30KpeMa IUIaTH 3a «IIEPeIIKOKAHHSI TAKOMY BTpydYaH-
HIO». TakoXK 3TiJHO i3 3aKOHOMPOEKTOM CYTTEBO 3BY)KYETHCSI MIPAaBO TPOMANICHKOCTI HAa y4acTh Y 3aX0fAax IIOI0
3armo0iraHHs 1 MPOTUIi KOPYIIIl — MOPIBHAHO 3 BUMoramu cT. 16 3akoHy Ykpainu «IIpo 3acaam 3amoOiraHus i
MPOTHUIT KOPYILIii», a TaKoXkK 0araTboX 1HIIUX 3aKOHIB, AKi MPAKTHYHO HIYMM HE OOMEXYIOTh KOHTPOJIBHI Ta 1HII
MpaBa TPOMaJICBKIX OpraHizalliii. 3akoHOMPOoeKT Oyio Bigkiaukano 27.11.2014 p. [9].

Po3po6i1eHo 3aKOHOIIPOEKTH IIPO:

«[IpaBoBi Ta opraHi3aiiiiHi 3acajy TpOMaJCbKOT0 KOHTPOIIO Ta TPOMAJICHKOTO Aiaiory B YKpaiHi» (3a-
koHotpoekT Big 30.04.2021 p. Ne 5458). 3aKkoHOMPOEKT, SIK 3a3HAYEHO Y MOSCHIOBAJILHIN 3aIKCINl 10 HHOTO, BU-
3HaYa€ MPABOBI Ta OpTraHi3alliifHi 3acajy 3MIHCHEHHS IPOMaJICHKOTO KOHTPOJIIO 3a MisIIbHICTIO OpPTaHiB BIaaH, iX
TOCAJIOBUX 1 CIIY’)KOOBUX 0Ci0 10/10 BUKOHAHHS HUMH BUMOT KOHCTHTYIIIT 1 3aKOHIB YKpaiHU, MIXKHAPOIHUX J0-
TOBOpiB YKpaiHH, 3rojia Ha 000B’I3KOBICTh SIKMX Hajana BPY, iHIIKMX akTiB 3aKOHOIAaBCTBA, 1110 BU3HAYAIOTH ITPaBa
1 CBOOOIH JTFOTMHY 1 TpOMaITHIHA, Ta MEXaHI3M iX peatizallii i BCTAaHOBIIIOE BiIMOBIAIBHICTh IUX OPTaHiB, OCa-
JIOBHX 1 CITy’KO0BHUX 0Ci0, a TAKOX JIep>kaBHI rapaHTii y cdepi 3aiiiCHeHHS TpPOMaIChKOTO KOHTPOJIIO 1 IPOMaJIChKO-
ro mianory. ['poMaachkuii KOHTPOJIb BU3HAYAETHCS K OMHA i3 (opM peanizarii KOHCTUTYHIHHUX TOBHOBAKCHb
HapOIy, IO TOJIATae y Oe3mocepeHboMYy, 0€30IIaTHOMY KOHTPOJI TPOMasiHaMHU YKpaiHH, 30KpeMa WIeHaAMH
MOJIITUYHUX MapTild, TPOMAJACEKUX 00>€HAHb, IHIIMX IHCTUTYTIB IPOMAJITHCHKOTO CYCHIJIBCTBA, 32 AiSJIBHICTIO
OpraHiB BIIQJIM, iX MOCAJ0BUX 1 CIIy)KOOBUX OCI0O 3 METOI HAINISAY, IEPEBIPKU Ta OILIHKU JiSUTBHOCTI 00)Y€EKTIB
TPOMAJICBKOTO KOHTPOJIIO IIOJO0 BiAMOBITHOCTI aKTaM 3aKOHOAABCTBA Ta CYCIIUIBHHM iHTEpecaM 3 KOHTPOJIO 32
BiJIMOBITHICTIO JiSUTBHOCTI 00>EKTIB TPOMaJICKKOTO KOHTPOJIIO, Ta 33 IOTPUMAHHSAM HUMU JIePKaBHOT TUCITHILTIHH;
TPOMAJICBKUI JiaoT SIK MPOIeC BH3HAYCHHS Ta 30MKEHHS MO3HUILiH, TOCITHEHHS CHIIBHUX JOMOBICHOCTEH Ta
MIPUHHATTS y3TOJPKEHUX PIlIEHb CTOPOHAMHU TPOMAJICHKOTO JIAJIOTy, SIKi TPEICTABISIOTh CYCIIBbHI IHTEpeCH, Ta
OpraHiB Jiep>KaBHO1 BIIaJAM 3 TUTaHb ()OPMYBaHHS Ta peajizalii 1ep>KaBHOI COLiaJIbHOI Ta €EKOHOMIYHOI OMITUKH,
pETYIIOBaHHS TPYIOBHX, COIIAIbHUX, EKOHOMIYHUX BigHOCHH [10]. 3aKOHOMPOEKT MPOXOAUTH OIPAIOBAHHS Y
komiteTax BPVY.

CuHcTeMy rpoMasiChKOro KOHTPOJIO 33 JIOPOXKHIM PYXoM (3aKkoHOTPO€EKT Bij 16.07.2021 p. Ne 5798). Mera
3aKOHOMPOEKTY — JOKOPiHHE 3MEHIICHHS KUIBKOCTI aBapii Ta CMEPTHOCTI Ha Joporax, 301lbLIeHHS [IPO30pOC-
Ti pobotn HarionansHoi nomimii Ykpainu. BiH gacTe MOXKIUBICTh rpoMajisHaM (iKcyBaTd Ha cBOT cMapT(OHH
0co0NMMBO HeOEe3MeuHi MOPYIIEHHS MPABIII TOPOKHBOTO PYXY, TaKi sIK: MPOI3 HA YSPBOHE CBITIIO; IEPETUHAHHS
MOJBIAHOI CYNIBHOI CMYTH; MOPYIISHHS TPABWI MPOi3Ay 4Yepe3 3alli3HWYHI mepei3nu. 3aKOHONPOEKT OTPHUMAB
MO3UTHBHY OLIHKY Ta miATpuMKy Komitety BepxoBHoi Pagu 3 mpaBooxopoHHOi aisuibHOCTI [11], 32 Hacmigkamu
O3NSy y NIEpIIOMY YUTaHHI OYB PEKOMEHIOBaHUH [T MPUUHATTS 32 OCHOBY [12].

Henomiku Ta ymyIieHHs 3aKOHOIPOEKTY PO TPOMASTHCHKUN KOHTPOITh 3a JisUTBHICTIO OPraHiB BIAIH, X
MOCaIOBUX 1 Ciry’k00BHX 0cCi0 (3akoHOMpoeKT Big 07.08.2018 p. Ne 9013) mpussenu 10 HOTO 3HATTS 3 PO3TISALY
29.08.2019 p. Leit 3akoHonpoekT Ha mifacTaBi cTarti S KoHcTutynii YkpaiHu BCTaHOBIIIOBAB IIPaBO Ta BU3HAYAB
MeXaHi3M 3/1IHCHEHHSI TPOMaSTHCHKOTO KOHTPOITIO 32 JIISTbHICTIO OPTaHiB BIIAJIH, IX IOCAIOBHX 1 CITY’)KOOBHX 0Ci0
IIOI0 BHKOHAHHS HUMH BHUMOT KOHCTHUTYIIT 1 3aKOHIB YKpaiHH, IHIIMX aKTiB 3aKOHONABCTBA, IO BH3HAYAIOThH
mpaBa i cBOOOMIM JIOMWHK 1 TPOMaJITHUHA Ta MEXaHi3M X peai3ailii; BiH BCTAHOBIIIOBAB BiMOBINAIBHICT IIUX
OpraHiB, IOCaJOBUX 1 ci1yk00BuX 0ci0 [13]. OgHak MaB 3Ha4YHI HEAONIKH.
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®daxiBIli PO3pOOISAIOTH 3aKOHOIIPOEKTH 3 PI3HUX HAMPSMKIB TPOMaJCHKOTO KOHTPOIIIO, 30KpeMa 3a 3eM-
nexopuctyBanus [14]. Tak, y 3akoHompoekTi «IIpo rpoMaackkuii KOHTPOIb 32 BUKOPHCTAHHSAM Ta OXOPOHOIO
3eMenby, po3podimeHomy I. O. HoBakoBChKOIO, 3eMJIsl B Mexax TepuTopii YKpaiHH BHU3HAYAETHCSA SK 00’ €KT
TPOMAJICEKOTO KOHTPOIIIO Ta OXOPOHH, BU3HAYAIOTHCS MOTO 3aBIaHHs Ta MPUHIUIN 3IiHCHEHHS, TaKi Cy0’ eKTH
IPOMaJICBKOTO KOHTPOJIIO, SIK TPOMAJIChKI 00’ €THAaHHS Ta TPOMAJIChKI 1HCTIEKTOPH, TOBHOBAKEHHS TPOMAJICHKUX
00’eTHaHb, MpaBa, 000B’SI3KK Ta CTUMYIIOBaHHS AISNTBHOCTI IPOMAChKUX 1HCIIEKTOPIB, OpraHizalis Ta HopsaoK
3IIHCHEHHS TPOMAJICBKOTO KOHTPOJIIO, TPOMaJIChKa eKCIepTH3a JOKYMEHTAIII1 13 3eMJICyCTPOI0 Ta MiCTOOYIiBHOT
JIoKyMeHTalii, piHaHCOBe Ta MarepiajbHe 3a0e3MeYeHHs NisTIbHOCTI IPOMAaJICHbKUX 1HCIIEKTOPIB, MPUKIHIIEBI MO-
JIOXKEHHS. 3BHUYANHO, TAKWH CTUCIUH 3MICT 3aKOHONIPOEKTY HE Tiependadae MOKIMBOCTI HOTO TPUHHSTTS, ajie
HaJaJi MoXke OyTH MO3UTUBHOIO OCHOBOIO JIJIsl pO3po0KH 0a30BOTO 3aKOHY Y I1iH cdepi.

HayxkoBI1i 3a3Ha4aroTh Mpo HEOOXiTHICTH OLIBIIOT TPABOBOI periaMeHTallii Hanpsamis, GopM, mpoueayp
Ta IHIIOTO MEXaHi3My I'POMaJChKOT0 KOHTPOIIO. 30KpeMa IoJI0 BiAMOBIAaIBHOCTI MOCAIOBUX OCI0 3a MPOTUAIIO
9y Oe3MisLTBHICTD MO0 Cy0’€KTIB TPOMAJICHKOTO KOHTPOI0, MEXaHi3My I'POMaJICHKOTO KOHTPOJIO 32 JOXOJaMH
Ta po3XOJaMH MOCAZ0BUX 0Ci0 opraHiB JepKaBHO1 BJaJu Ta MiCLIEBOTO CaMOBpsyBaHHs [7, c. 29]. AkTyanbHa
po3poOKa Ji€eBOTO MEXaHi3My pealtizailii MarepialliB TpPOMaChbKOTO OFOKETHOTO KOHTPOJTIO, SIKUiT Ou mependavas
000B’sI30K OpraHiB MiCLIEBOTO caMOBpsAyBaHHs myOiikyBatu y 3MI ta BimoOpa)kaTu Ha BiIOBIIHUX BeO-caiTax
PO3TOpHYTY 1H(pOPMAIIit0 TIPO BUKOHAHHS OIOMKETHUX MIPOTpaM, BUKOPHCTaHHS OrokeTHUX KomTi [15]. OnHa i3
mpobJeM — iIrHOpYBaHHA KOHLIETITYaIbHOTo OaueHHs MpoOJieMH OpraHizalii Ta 3iiiCHEHHS TPOMaICBKOTO KOHTP-
oIt0 B YKpaiHi, M0 CTajJ0 OCHOBHOI NMPHYHMHOK HU3BKOI SKOCTI MPOIIOHOBAHMX 3aKOHOMPOEKTIB. BupimeHHs
npoOJIeMH 3aKOHOIABYOTO PETYIIOBAHHS TPOMAaICHKOTO KOHTPOIIO B YKpaiHi Mae pO3MOYUHATHCS 3 BUPOOICHHS
HayKOBO-TTPaKTUYHOI KOHIIEIIi1 3aKOHOIIPOEKTY, SIKa CTAHOBUTHME (YHAaMEHTAIbHY OCHOBY MalOyTHBOTO 3a-
koHy [16, c. 41].

BucHoBku. OTxe, po3poOIIeHHS 3aKOHOIIPOEKTIB PO TPOMAJICHKUI KOHTPOJIb B YKpaiHi 3MiHCHIOEThCS
BKe TpHuBaJui 4yac. J{esKki aceKT rpoMajchkoro KOHTPOJIIO BCTAHOBICHI 3aKOHAMU YKpainu, yka3amu [Ipe3u-
JeHTa Ykpainu, nmoctanoBamu KaGinety MinicTpiB YKpaiHH, MiI3aKOHHHMH aKTaMH MiHICTEPCTB Ta BiJJOMCTB.
Haponni menyratu Ta HayKOBII 3IiHCHIOIOTh aKTHBHY POOOTY 3 pO3pOOKH 3aKOHOIIPOEKTIB MPO IPOMAJCHKHUIA
KOHTPOJIb Y Pi3HUX cdepax CycniIbHOro XUTTI. OKpeMi 3 HUX MPOXOAThH 00rOBOpeHHS Y KomiteTax BPY, iHmmi
BiJIXUJIEHI Micys po3rsiny. Jlo OCHOBHUX HEIOMIKIB MOAAHUX JJIsl 0OTOBOPEHHS B 3aKOHOJABYHI OpPTaH 3aKOHOIIPO-
€KTIB HAJISKUTH HEY3TOLKEHHS IIPABOBUX ITOJIOKEHD 3aKOHOIPOEKTIB i3 YMHHUM 3aKOHAMH, HEUITKICTh BHU3HA-
YEeHHS OKPEMHUX TIPOLENYp Y MPOBEACHHI TPOMAICEKOrO KOHTPOJIO, HEBIAMOBIMHICTh NESIKMX MPOEKTIB BUMOTaM
AHTUKOPYIIIHHOTO 3aKOHOJJABCTBA, KOHIICNITYaIbHI MMOTPIITHOCTI.

[puitasaTTs 6a30BOr0 JTOCKOHATIOTO 3aKOHY PO TPOMAJICHKHI KOHTPOJIb I TIOTPeOye KPOIITKOI poboTH
HOTro pO3pOOHHMKIB 13 BpaxXyBaHHSM BKa3aHUX Ta 1HIIUX 3ayBaKCHb.
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MMUTAHHS 3AXHUCTY IPAB JITEM B YMOBAX 35POMHUX
KOH®JIIKTIB ¥ JOKYMEHTAX PA/IU €BPOIIN

Y ecmammi nposedeno ananiz axmie Paou €sponu uooo 3abesnewenis 3axXxucmy npae OUmuHu 3a2aiom ma 8
YMOBAX 30POUHUX KOHGDIIKMIE 30Kpema, a maxoxic npeyedenmuoi npakmuxu €8poneticokozo cyoy 3 npag JoouHu oo
saxucmy npae dimet [ niorimis. Koncmamosano, wjo Padow €eponu po3podieno Komniekc KOH8eHYil, pe3omioyiil, pe-
KOMEHOayil, 6 IKUX 3aKpinjieHo npaea oimetl ma 6ION0GIOHI 2apaHmii, HA20LOULeHO HA HEeOOXIOHICMb CIMEOPEHHS MO8,
cnpusmaueux 0Jisi Habymms OimvMu ni0 4ac 30pOUHUX KOHGQIKMIE AKICHOI 0C8imu, a makoxic 30epediceHHs 3aKkaiaoie
0ceimu K YUBLIbHUX 00 '€Kmie, Oesneunux Oist YUHIG | uumenis. 3anponoHo6ano po32isiHymu MONCIUBICIb CIMEOPEHHS
€0UHO20 cucmemamuzosanozo akmy Paou €eponu wo0o KomniekcHozo 3axucnmy npag oimeil 6 yMo8ax 30potiHUX KOH-
rixmie i nOCMKOHGUIKMHUX Nepioois.

Kniouosi cnosa: npasa noounu, KoneeHyis, «Hauguwi inmepecu OUMuHUy, €6POnecbke Cnigmosapucmeo, €6-
ponelicbKi 0epoicasi, 8ilicbKosi 0il, npago Ha 0ceimy, €8ponelicbkKi cmanoapmu y cgepi npag noOUHU, HAYIOHATbHE
3aKOHOOABCMEBO.

Riabovol L.

Issues of protection of children’s rights in the conditions of armed conflicts in Council of Europe documents

The article analyzes the acts of the Council of Europe on ensuring the protection of children’s rights in general
and in armed conflicts in particular, as well as the case law of the European Court of Human Rights on the protection
of the rights of children and adolescents. The relevance and expediency of the study is due to the fact that the rights
of the child as a special age group with its psychophysical characteristics and interests need specific protection, and
the world is becoming more and more states, including European, in armed conflict. children becomes an urgent need.
The purpose of the article is to analyze the documents of the Council of Europe on the protection of children s rights in
armed conflicts.

It was established that the Council of Europe has developed a set of documents (conventions, resolutions,
recommendations), which enshrines both children’s rights and guarantees, emphasizing that violations of children's
rights, especially the right to education, have serious negative consequences due to The Council of Europe documents
emphasize the need to create conditions conducive to the acquisition of quality education by children during armed
conflicts at all levels, as well as the preservation of educational institutions as civilian facilities safe for pupils and
teachers. It is stated that the documents of the Council of Europe also emphasize the need to form a culture of respect
for children's rights in society, which should be reflected and consolidated at the level of national strategies for the
protection of children and their rights; the inadmissibility of violence against children in conflict situations was pointed
out; called for an end to the recruitment of children into the armed forces and the demobilization of those children who
are already involved in their ranks.

The author proposes to consider the possibility and expediency of creating a single systematized act of the
Council of Europe on comprehensive protection of children s rights in armed conflicts and post-conflict periods.

Keywords: human rights, convention, «best interests of the childy, European community, European states,
military action, right to education, European human rights standards, national legislation.

ITocranoBka mpoodsemu. 3abe3nedeHHS 3aXUCTy TIPaB AiTeH — MUTAHHS, IKOMY y €BPOIEHCHKOMY CIIiB-
TOBAapHUCTBI MPUIALIAETHCA 0cOOMMBa yBara. IlinTBepkeHHAM 1boro € NpuiHATTA Panoro €Bponu (PE) 3Haunoro
o0csry BignoBigHUX akTiB. [lepemaycim, ciig 3BepHyTHCs 10 KOHBEHIIT po 3aXHCT MpaB JIFOJAWHU Ta OCHOBO-
niosioxkHux cBooox (EKILT) (1950), BiamoBimHo 10 cT. 1 K01, AepKaBu, SKi MANKACATU W JOETHAINCS JI0 IbOTO
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Pa6oson J1.
MUTaHHS 3aXUCTy Npas AiTel B yMOBax 36poiHUX KOHMIKTIB y AOKYMeHTax Paan €sponu

JIOKYMEHTY, B3sTH Ha ceOe 30008’ 13aHHS MOBaXKATH IpaBa JIOAWHHY [ 8], 0TKe, 1 ipaBa TUTHHH K 0COOIMBOI Kare-
ropii JitozieH, 110 y 3B’ A3KY 31 CBOIMHU NMCUXO(I3UIHUMHU OCOOTUBOCTAMU i IHTEpEeCcaMu MOTPEOYIOTh CIIELU(PIIHOTO
3aXHCTY.

B €Bponelicbkili KOHBEHIIi1 PO BU3HAHHS T4 BUKOHAHHA PillIEHh CTOCOBHO OMIKH HaJ AITHbMH Ta PO MO-
HOBIIeHHsI ontiky Hax AiteMu (1980) nepxapu-unenu Pamu €Bpony, sxi mianucany o KoHBeHIIi0, BU3HAIM, 110
HaJIBOKJIMBE 3HAUCHHS MiJ] Yac YXBaJICHHS PIllICHb MO0 OIMIKU Hall JUTHHOIO Ma€ OIaromoiyvds AUTHHHU, CaMe
TOMY, «IIPaBO JOCTYITy OATHKIB IO AUTHHU € HOPMAITLHIM HACIIIIKOM IpaBa Ha OITiKY», KOHCTAaTyBaJIH, IO 3pOCTAE
KUTBKICTh BUIAJKIB HEMTPABOMIPHOTO MEPEMIIIEHHA AiTel Yepe3 MiKHAPOIHI KOPIOHH, a TAKOXK TPYIHOIIl Y BH-
pillIeHH] BIAMOBIAHUX MPOOIIEM, SIKi MOCTAIOTh y 3B A3KY 3 1M [3].

ITinmucanTn €Bporelicbkoi KOHBEHIIIT PO 3MiiCHEHHS TIpaB JiTel (1996) BUXOMATH 3 TOTO, «III0 MpaBa
Ta HalWBUIIII 1HTEpeCcH JAiTel MaroTh OyTH MIATPUMAHI ... AITAM Mae OyTH HaJaHO MOXJIMBICTh 3JIHCHIOBATH CBOT
mpasa, 30KpeMa MiJ 9ac po3IsITy CIMEHHUX CIPaB, SKi CTOCYIOThCS 1X». Y JOKyMEHTI BU3HAYEHO OCHOBHI (OTpH-
MYBAaTH BCIO BIJNIOBITHY 1H(QOPMAITit0, KOHCYJIBTAIIII0 1 MATH MOKIIUBICTH BUCIIOBITFOBATHUCS ) 1 1HIII MOYIIUBI TIPO-
[eCyalbHi MpaBa, SKUMU TUTHHA HAAUIIETHCS | MOXKE BHKOPHCTOBYBATH Y TPOIEC CYIOBOTO PO3NIISAY CIIPAaBU
oo Hei [4].

YV €Bporneiichkiit conianbHii Xaprii (meperisanyTiit) (1996) o BiNoBiIHUX MPUHLIUIIB AE€P:KaBHOI MOTi-
THKH BIIHECEHO 1 Te, IO JITH 1 MITITKA MAIOTh MPaBO: Ha 0COOIHMBHIA 3aXUCT Bifl (PI3WIHHUX 1 MOPATBHUX PU3HKIB,
Ha sIKi BOHU Hapa)karoThCsl, i 30KpEMa BiJI THX PHU3HKIB, 10 IPSMO a00 OMOCEPEAKOBAHO BUILIHBAIOTH 3 BUKOHYBA-
HO{ HUMHU POOOTH; Ha HAJIIC)KHHI COIIaTbHIIA, TPABOBUI Ta EKOHOMIYHHH 3aXUCT. 1i MOIOXKEeHHS AeTali30BaHO Y
ct. 7 u. Il miei KonBeHii, Ha3Ba sikoi — «IIpaBo JiTel Ta miamiTKiB Ha 3aXUCT». JlO€THABIIUCE JI0 IILOTO JIOKYMEHTY,
CTOPOHU B3sIK Ha cebe 3000B’a3aHHA 3a0e3meunTy epeKTHBHE 3IHCHEHHS MpaBa JiTeH Ta MiUTTKIB Ha 3aXHCT
IUIIXOM 3aKPIIJICHHS! Ha 3aKOHOJABYOMY PiBHI KOMIUIEKCY BH3HAUCHHX 3aXOMiB, 30KpEMa «BCTAHOBUTH, IO Mi-
HIMaJBHUHN BIiK MIPUUHATTS Ha POOOTY CTAHOBHUTH 15 POKiB, 32 BUHATKOM JIiTEH, SKi 3aTy4alOTHCS IO BUKOHAHHS
pOOIT, BUSHAHUX JIETKUMHU poOOTaMu, sIKi HE 3aBJAIOTh LIKOJIH 310POB’I0 NiTeH, iXHii Mopaii abo OcBiTi» [6].

¥V KonseHmii nmpo xoHTakT 3 nithMu (ETS Ne 192) (2003) PE Buxoauts 3 TOrO, M0 000B’SI3KOBO MAIOTh
«BpPaxXOBYBATHUCS HAWBUII IHTEPECH JTUTHHUY, BIAMOBIIHO, AepxKaBu-TianucanTy 1iei KoHBeHIIT MOBUHHI: 3/TiH-
CHIOBATH 3aXOJH 3 HaJIaHHS JOIOMOTH JITSM y CIpaBax MOA0 KOHTaKTy 3 OaThbKaMH i 1HIIUMH 0co0aMu, sKi
MalOTh 3 JITbMU CIMEIHI 3B’A3KH; «320X04yBaTH CYJOBI OpraHH 4acTille BUKOPUCTOBYBAaTH TPAHCKOPIOHHI KOH-
TaKTW», SIKIIO JIiTH 1 0aThKH, a TAKOXK 1HII 0COOH, SIKi MAIOTh 3 NITbMHU CIMEHHI 3B’S3KH, POKHUBAIOTH Y PiI3HUX
nepxkaBax [9].

Ha 3a10BOJICHHSI HAMBHIIUX 1HTEPECIB TUTHHH CIPSIMOBaHa 1 €BpoOIeiicbka KOHBEHITIS PO YCHHOBIICHHS
niteit (mepenanyta) (2008). BinnoBigHicTs caMe IIbOMY KPUTEPito — 3a0BOJICHHS HAHBUIIMX 1HTEPECIB JUTHHH,
a TaKoXX 3a0e3INeUeHHs TUTHHU CTa0lIbHUMHU 1 TApMOHIMHAMU JIOMANTHIMA YMOBAMH Ma€ BPaxOBYBaTHCS KOMIIE-
TEHTHUM OPTaHOM IIiJl Yac MPUUHATTS PillleHHS PO yCUHOBIEHHS [5].

VYV Pexomenpmartii Ne R (87) 6 Komirery minicTpiB AepxxaBaM-uneHaM «IIpo mpuiiomHi cim’i» (1987) meit
oprad P€ BuXoauTh 3 TOTO, O «HOKPALICHHS CUTYyAIlii 3 IPUHAOMHAME OaThKaMU MOXKE ITO3UTUBHO BILUIMHYTH HA
oOpoOyT AiTel» 1 BU3HAYAE MPUHIIAITA BiIMOBIIHOT JepKaBHOT MOJIITHKY, Cepe/l AKHUX 1 3aKpiTUIeHHs Ha PiBHI Ha-
[IOHAJIFHOTO 3aKOHO/IABCTBA CUCTEMU KOHTPOJIO 32 TPUHOMHUMU 0aThKaMH 3 METOIO TapaHTyBaHHS yCiX MOPab-
HUX 1 MaTepialbHUX YMOB, HEOOXITHHUX JUIS HAJICXKHOTO PO3BUTKY TUTHHU (30KpeMa, 0COOUCTI SKOCTI IPUHOMHHUX
0aTbKiB, IXHi KHUTIOBI yMOBH) [15].

VY Pesomromii 1530 (2007) «IIpo miTeii-kepTB: JikBigallis Bcix GopM HACHIIBCTBA, EKCIUTyaTallil Ta 3J10-
BxuBaHb» [TAPE migkpeciroe, 110 HaJa€ BENUKE 3HAYCHHS MUTAHHIO 3aXUCTY MpaB JITEH sK Kareropii ocio, ski
noTpeOyroTh 0COOIMBOTO 3aXHCTY Bijl OyIb-IKuX (GOpPM HACHILIA, IM Ma€e HAJaBaTUCS aJeKBATHUH MPaBOBUH 3a-
xuctT. Y upomy Hampsami [TAPE npononye napnameHTam JepxaB-wieHiB PE€: po3BUBaTH HaIliOHAJIbHI CTpaTerii
I0JI0 3aXKCTY TPaB JIiTeH; IepenIIHY TH ICHYI0UY TPaBOBY 0a3y MO0 3a0e3MeueHHsI OUThIIT €)EKTHBHOTO 3aXUCTY
niTel Bix ycix (opM HacHIbCTBA, EKCILTyaTallii Ta KOPCTOKOCTI, epe0aunTH KpUMiHaNi3alio Oyab-IKuX mocs-
TaHb Ha TIJIO 1 MICHUXIKY 1, BIIMOBIIHO, Ji€BI MMOKapaHHs; TAPMOHI3yBaTH IIi TIOJIOKEHHSI i1l TOTO, 100 CTBOPUTH
3arajibHe JUIS BCiX KpaiH 3aKOHOAABCTBO IIONO 3aXUCTY IPaB AiTeH, 30KpeMa IIOI0 BH3HAYCHHS CKIIAIB KPUMi-
HAJIBHUX MIPABOMOPYIICHBb MIONO JiTeH [14].

Ha peasnizauiro iHTEpeciB JUTUHU CIOPAMOBaHI 1 Taki aktu PE, sx: €Bpomneiicbka KOHBEHIIS po 3amno0i-
TaHHS KaTyBaHHSM YH HEIIOJCEKOMY a00 TakoMy, IO MPUHIDKYE TiHICTh, MOBOKEHHIO YX MoKapaHHio (1987),
Kongenis npo ki6epanounnnicts (2001), Konsenuis Pagu €Bpornu npo 3axoau U100 NPOTH LT TOPTiBIIi JTIOAbMU
(2005), Konsentist Pagu €Bporu mpo 3axucT AiTel BiJ CEKCyanbHOT eKCILTyaTallil Ta CEKCYaTbHOTO HACHUIIHCTBA
(2007) Toro.
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3aranom, P€ y cBoiX akTax CHCTEMAaTHYHO aKIIEHTYE Ha HEOOXiMHICTh 3a0e3MeveHHs MpaB Ta IHTEpeCiB
JiTeid, CTBOPEHHsI HaJIeKHHUX YMOB JJIs peaiizalii XiTbMH cBOiX mpas. CiiiJ 3a3HAYUTH, 0 0COOIUBOIO 3aXUCTY
moTpeOyroTh Mpasa AiTel B yMoBax 30poiHUX KOHQiKkTiB. [lom0 THX nepaB-iIICaHTIB, K epeOyBatOTh y
TaKUX YMOBAX, Jis MepeIiueHUX BUIIE JOKYMEHTIB OUEBUIHO HE MPHUITUHIETHCA. Y Cy4acHOMY CBiTi Hapasi Bce
OlNTbIIIe JIepkaB, Y TOMY YHCIi €BPOIEHCHKUX, SKi MepeOyBaroTh y 30pOiHUX KOH(IIKTaX, BiITaK, aKTyaJbHICTh
npoOeMaTHKH 3a0e3MeYCHHS 3aXUCTY TIpaB AiTeil caMe y TakuX YMOBAax, 30KpeMa 3a0e3ledeHHs Ha PiBHI TOKY-
MeHTiB Panu €Bpornu, He BUKIMKA€E CYMHIBIB.

AHaJji3 ocTaHHiX Aocailkens i myGaikauiil. BiTyu3HsAHI BUeHI aKTUBHO PO3POOJSAIOTH Pi3HI aCHEKTH
poOJIeMaTHKH, OKpecieHol Temoro crarti. Tak, H. B. Crenanenko mpoena aucepraiiiiiHe TOCITIHKeHHS «3a-
XHCT Ta 3a0e3MedeHHs npaB IMTHHH B yMOBaX BiChbKOBUX Aiil Ha JloHOaci: TeopeTHko-npaBoBuid anaiiz» (2021),
30KpeMa BUBYMJIA MUTAHHS (POPM 1 METOMIB MiIsTLHOCTI IMyONiYHOT amMiHIcTpaii y cdepi 3a0e3neueHHs MpaB i
cBOOOJ JUTHHU B YMOBax riopuanoi BiiHU Ha JloHOaci B KOHTEKCTI 3arallbHOBU3HAHUX MIDXHAPOIHUX CTaHIAp-
TiB, a TAKOXX MIKHAPOIHUI JOCBIJl MPaBOBOTO 3a0E3ICUCHHS peai3allii mpaB 3axXUCTy JiTeld B yMOBaX BOEHHUX
Iiit 1 30poitHux koHpuikTiB [16]. ¥V auceprauii O. B. IleBuenko-bitencrkoi «IIpaBoBi MexaHizmy Panu €Bponu
y cdepi 3axucty miteit Bijg HacuiabcTBa» (2015) 3a3HadeHo, mo Panoro €Bponu Hapa3i He po3poOICHO CIelialb-
HOTO JOKYMEHTY (€AMHOTO CHCTEMAaTH30BAaHOTO aKTy) MPO 3aXMCT AiTed (yciX IXHIX MpaB) BiJ HAaCHWJIbCTBA Mix
yac 30pOoiHUX KOH(IIIKTIB. ICHYIOTh aKTH, SIKi CTOCYIOTBCS OKPEMHX ACTIEKTIB i€l IPOOIEeMH, 3aXUCTy OKPEMHUX
mpaB JiTel y Takux ymoBax. ¥ ctarti M. O. Credanuyka gociiaxeHo npodieMy 3aXUcTy cyd’eKTUBHUX LHUB1Ib-
HUX TIpaB JiTei, 30KpeMa TpaBa JUTHHU Ha OCOOMMBHI 3aXHCT 1 MIKIyBaHHS, B YMOBaxX 30pOHHHUX KOH(IIIKTIB Y
KOHTEKCTI ajanTaiii 3akoHOIaBCTBa YKpainu no cranaapriB €C. Sk cnpaBesTUBO 3a3Ha4Yae 3rajaHdil BUCHUIA,
«Po3B’s13aHHs TpoOIemMu JiTel y 30pOHHIX KOH(IIIKTaX € OJHUM 3 OCHOBHHUX MPIOPUTETIB MTPABO3aXHCHOI CTpaTe-
rii €Bponeiicekoro Corozy» [17, c. 104]. BUCBIT/IIOI0UM NUTAaHHS 3aXHUCTY MPaB JiTEH B yMOBaX BOEHHOTO CTaHYy/
30pOHHNX KOH(MITIKTIB 10 HOPM MIXXHAPOJHOTO T'yMaHITapHOTO MpaBa, y TOMY YMCIi akTiB Pagu €Bpomy, 3Bepra-
nucs K. B. BopuueHko (B KOHTEKCTI COLIiaIbHOro 3axXUcTy ciMel 3 Aitbmu), H. B. Konomoens (mono ocobnuBoc-
Tel aJMiHICTpaTUBHO-TIpaBOBOrO 3axucty aiteld), H. M. KpecroBcbka, C. O. Marna, O. I. Typuenko Ta inmmi. Y
3B’SI3KY 31 CBO€IO aKTYaJIbHICTIO MPOOIeMaTHKa MiXKHAPOIHO-TIPABOBOTO 3aXHCTY MpaB JITeH MPOJOBKY€E MIPUTSI-
TyBaTH HayKoBWii iHTepec. Hapasi Oinbin rrboKoro BUBYSHHS MOTPeOy€e MATAHHS 3aXUCTY MPaB JiTed B yMOBaxX
30poifHIX KOH(QIIIKTIB came y ToKyMeHTax Paau €Bporu, YuM 1 3yMOBJIEHO METY HAIlloi CTaTTi.

MeTta cTarTi — IPOBECTH aHaNi3 JOKyMeHTIB Paju €Bporu 1moo 3a0e3neueHHs 3aXUCTy MpaB JUTHHH B
yMOBaXxX 30pOiHUX KOHQIIKTiB.

BukJian ocHoBHoro marepianay gociigxenHs. Y Jlokymenti Konenrarenchkoi Hapamu Kondeperiii
mozo soacbkkoro BuMipy HBCE (Hapana 3 6e3neku i cniBpoOiTHunTBa B €Bpori) (1990) (micas 1995 poky —
Oprani3ariis 3 6e3neku i cmiBpoOiTHHIITBA B €Bporii (OBCE)) 3a3HaveHo, MO OTHIEI 3 OCHOBOIIOIOXHHX ITiTeH
BPSIyBaHHsI € 3aXUCT Ta 3a0XOUCHHS TpaB JIOIHHUA Ta OCHOBOMOJIOXKHHUX CBOOOJ, IO Hapasi 3aKiagae OCHOBH
cBOOO/IH, CTIIPABEMIIMBOCTI i MUPY. Y IIbOMY JOKYMEHTI aKIIEHTOBaHO, IO JCPKaBH-yYACHHMIII: BU3HAIOTH MTPaBa
JUTHHU — TPOMAJISHCHKI MpaBa Ta 0COOUCTI CBOOOIM, €KOHOMIUHI, COLliabHI i KYJIBTYpHI IIpaBa, a TaKoX MPaBo
JUTHHU Ha OCOOJMBHI 3aXUCT BiJ YCiX BUJIIB HACHIILCTBA W ekciuryaramii (1. 13); moromKyrThCs 3a0X04yBaTH
CTBOPEHHSA y CBOIX KpaiHax yMOB Ui 3700yTTs OCBITH 0CO0aMH 3 IHIIMX JepKaB-ydacHUUb (1. 14) [2], mo Mox-
JMBO PO3NIISAJATH 1 SK 3aKJIMK JIO CTBOPEHHS YMOB JIJIsl HAOYTTS OCBITH MEPEMIlICHUMH 0CO0aMH 3 THX JIepKaB-
YIIEH1B, sIKi OXOIJIeH1 30pOHHIUMH KOH(ITIKTaMU.

VY KepiBHUX NpUHIMIIAX MOMITHKH PE M1010 KOMITJIEKCHUX HAI[IOHAJIBHHUX CTPATETIN 13 3aXUCTY JiTEH Bia
HACHJIbCTBA aKIEHTOBAHO, IO: HEOOXITHO CTBOPUTH KYyJIBTYpYy MOBard IO MpaB AUTHHU; HAI[IOHAIBHI CTpaTerii
MaIoTh NiepeadadaTH sIKiCHI 3MiHU y CIIPUIMAaHHI CyCITUTLCTBOM JiTeH i AUTHHCTBA, HACKIILCTBA IIIOJI0 AiTeH, CTIIpH-
SITU y MIJBUILEHH] €()eKTUBHOCTI 3aXUCTY JIiTeH. YMOBaMH JOCATHEHHS Li€1 METH €: YCBI1IOMJICHHS CYCI1JIbCTBOM,
0 TpaBa IUTHHH — BaXIIMBI, 2 HACWILCTBO HAJl JIThMH Ma€ HETaTWBHI HACIIJIKHM, BCTAHOBIICHHS 3B’s3KIB MiX
Pi3HUMU CITy>k0aMH, TOKIMKAaHUMHU JIIATH Y BIIMOBiNHIN cdepi; 3MIHM €KOHOMIYHUX 1 COLiaIbHUX YMOBH, acolli-
HOBaHUX 13 HACHJIBLCTBOM [7].

B Crparterii P€ 3 npaB qutunu (2016-2021) 3a3Ha4eHo, 1110 HACUIBCTBO LIOAO IiTeH B yMOBaX KOH(IIKTY
€ HETIPUITYCTUMHM, aJIXKe, Y 3B’SI3KY 3 IIUM, JITH OTPUMYIOTh (Di3W4HI i IICHXOJIOTIYHI TPAaBMH, BIUTUB SIKAX TIPOJIO-
BXYIOTh BITYyBaTH 1 B TOCTKOH(ITIKTHHI TIEP10J1, TOMY, peadiiiTaris JiTel Ta MOJIO/1, BiTHOBJICHHS IXHBOI JIOBIpH
€ BOXJIMBUM 3aBJaHHSM, sike TToTpeOye BupimeHHs (. 16) [19].

YV Pesomronii 1215 (2000) «IIpo 3axonu npoTu Habopy y 30poiiHi cuiM AiTed Ta iX y4acTi y 30poiHUX
KOoH(]ITIKTax» y pamKax po3poOKH IMOJITHKU 3 HAJaHHS JIOTIOMOTH KpaiHaMm, OoXoruieHHMM KoHdmiktamwu, [Taprna-
MeHTchKka Acambnes Paau €sponu (ITAPE) 3aknukana: npunuHuTH Habip niTeil y 30poiiHi cruu i nemo0ini3yBa-

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 3 (31)/2022 71



Pa6oson J1.
MUTaHHS 3aXUCTy Npas AiTel B yMOBax 36poiHUX KOHMIKTIB y AOKYMeHTax Paan €sponu

TH JiTeH, SKi BKe 3aydeHi JI0 iX JIaB; 3a0e31eUNTH MTPOBEACHHS 3aX0/iB (hi3MYHOI, TICHXOJIOTIYHOT Ta COIiaIbHOT
peabimiTauii aiTeil; CpUATH X MOBEPHEHHIO JI0 LUBIJILHOTO KUTTA, OCOOIMBO, 100 peai3allii mpaBa Ha OCBITY
[11]. ¥V mpoMy KOHTEKCTI He MOXKHa He moroauThcs 13 H. B. Crenanenko y Tomy, mo «BuKopucTaHHS JiTeH K
Y4aCHUKIB 30pOMHUX KOH(IIIKTIB B YMOBaX JEMOKPAaTUYHUX TpaHC(hopMallii € HalKaXIMBIILIUM IPOSIBOM JeryMa-
Hi3allii, KOJH MOPYIITYIOTHCS HEBIJ €MHI TpaBa JIFOAWHU BiTHOCHO JiTel — HAHOUIBIIT YPa3IUuBUX WICHIB CyCITihb-
ctBa» [16, c. 179-180].

OHMM 3 OCHOBHHX IIPaB JIiTeH, BPaXOBYIOUH 1HTEPECH 1 TOTPeOH PO3BHUTKY IIi€i BIKOBOT KaTeropii, € mpa-
BO Ha OCBiTy. B yMoBax 30poiHuX KOH(MIIKTIB yCKJIQJHIOETHCS 3a0€3MeUeHHs] YMOB Ul peaji3alii mpas JiTei,
30KpeMa i TipaBa Ha OCBITY. SIk 3a3HadeHO y TeMaTn4HOMY 3BiTi CrientianbHO1 MoHiTOpUHTOBO1 Micii (CMM) OBCE
B YKpaiHi «BriuB KoHQIIKTY Ha HaBYaJIbHI 3aKJIaJM Ta JOCTYI JiTel 10 ocBith Ha Cxoni Ykpainu» (ciuens 2015
— Oepesenb 2020), 601OBI il Y30BXK JiHIT 3ITKHEHHSI CTAHOBIIATH 3arpo3y Uil (i3UYHOTO 1 MCUXIYHOTO 3I0POB’ S
JiTel 1 cniBpoOiTHUKIB 0CcBITHROI chepu. CMM KOHCTaTye, 110 B yMOBaxX KOH(IIIKTY IPUIUHEHO (PYHKIIOHYBaHHS
0araTboXx 3aKJajiiB OCBITH, y 3B’A3KY 3 UMM 0arato JIiTei 3MyIlIeH] IepeTHHATH JIIHII0 3ITKHEHHS, 1100 TOTParuTH
Ha 3aHATTS, a00 IEPEXOIUTH Ha JUCTaHIlIITHe HABYaHHSI B iHIII 3aKknaau ocBiTH. CMM pekomenaye, mod cTopoHu
3MIACHHITN 3aX0/IH JIJIsl yOe3IeueHHs OCBITHBOTO CEpPEIOBUINA, a TAKOXK JUIs 30epekeHHS 3aKJIa/IiB OCBITH SK ITH-
BUTBHUX 00 €KTiB [1, c. 4]. Y 1boMy KOHTEKCTI MOXkeMO 3BepHyTHCA 10 Pexomenaarii 1459 (2000) «IIpo mnan aiit
B iHTepecax nmiteit KocoBo». Buxomsuu 3 Toro, mo B yMoBax 30pOiHUX KOH(MIIKTIB JITH CTPAXKIAIOTh, Y IIbOMY
nokymenTi ITAPE 3Bepraerbes 10 Beix aeprkaB-wieHiB PE Ta inmux 3anikaBinenux opranizauit (FOHICE®D, Mix-
Haponuuit Komiter YepBoHnoro Xpecra, TOIIO) i3 3aKJIMKOM 3/11HCHIOBATH HEBIIKIIAIHI 3aX0TH [IO/I0 MIOKPAICHHS
cra”oBuuia aitell. ll{omo peamnizauii npasa Ha ocBiTy ITAPE pexoMeHaye: MPUCKOPUTH BiJHOBJIECHHS 3pyHHOBa-
HUX/ TIOMIKOKSHHUX MKIJTBbHUX 00’€KTIB; 3a0€3MeUUTH TOCTYI IO OCBITH, HABYAILHUX MPUMINICHD 1 MicIlb Bil-
MOYHHKY, peali3yBaTH MPOrpaMH MPOJOBKEHOTO JHS, PO3BHBATH MEPEKY JOIMIKUIBHAX YCTAaHOB; ONTHMI3yBaTu
mporec HaOyTTs JOIMIKUTBHOI Ta MOYaTKOBOI OCBITH; MOJNETTIYBaTH JOCTYI 0 HABYAHHS IIIIXOM 3a0e3MeueHHS
OpraHi30BaHOI TOCTABKH JiTeH y IKOJH; 3a0€3MeuyBaTH ITiIT0OTOBKY BUUTEIIB, 31aTHUX HABYATH CBOIX YUHIB TEp-
MMUMOCTI IIIOJI0 1HIIMX HAPOJiB, IIIHHOCTEH MUPHOTO Yacy, IEMOKPaTHYHUM CTaHAapTaM, 3a0e3redyBaTy IIKOIH
BiJIIOBITHUMH HaBYaJIbHUMHU Matepianamu [13].

3axucT mpaB AiTeH 1 MiJUTITKIB — BKIUBUN HANPSIM MisTIBHOCTI €BPONEHCHKOTO CYLy 3 TpaB JIOTUHH
(€CII). Hum HakomU4eHo MpeLeAeHTHY NPaKTUKY 100 3aXMCTy MpaBa JiTeH 1 MiJUIiTKIB Ha XKUTTA (CTATTs 2
€KIL), mpusarnicts (crarts 8 €KIL), momo 3aboponu karyBanb (crarts 3 €KIII), ceBoboau pemirii (cTarts 9
€KILI) tomro. Jo mpukinany, y ciipasi Kayak v. Turkey (2012) €CILJI po3misiHyB BUNIaA0K CMEPTi HEMOBHOMITHIX
BHACJIIJIOK HACHIILCTBA 3 OOKYy y4HIB y npumimeHHi mkonu. €CIUI miaTBepmKeHo, Mo IepKaBa MOpyIIa 1Mo-
3UTUBHI 3000B’A3aHHA MIOJO MIPaBa Ha XXUTTA, 1 3p00IEHO BUCHOBOK, IO JIITH € 0COOIMBO BPa3IUBUMH, Y 3B’ SI3KY
3 YUM, BiJl JIep>)KaBHUX OPTaHiB BUMArae€ThCs 3MIMCHEHHS CIENU(IYHAX 3aXOMiB JUISl YCYHEHHSI PU3UKIB KUTTIO
i 3I0pOB’10 IiTeH, 30KpeMa, 3a0e3MeUCHHs HAIEKHOTO KOHTPOIIIO Ta OXOPOHH IIKITBHUAX HMPUMIMICHb. Y CIpaBi
V.K. v. Russia (2017) €CII posmisiHyTO cuTyarito mojo mopymeHHs crarti 3 €CIJI «3abopoHa KaTyBaHH.
Tax, y 3axiajii TOIMIKUIBHOT OCBITH JI0 JUTHUHH BIKOM 4 pOKM BHUXOBATENl 3aCTOCOBYBAJIM TaKi «BHXOBHI» 3aX0[H,
SIK: 3aKJICFOBAHHS POTHKA CKOTYEM, IIPUMYCOBHH MPUIOM aHTHOIOTHKIB Oe3 pU3HAYEHHS JIikaps abo 3roau 0arh-
KiB, 130715111151 y TeMHOMY npuMimieHHi. CripoOu 0aThKiB iHILiI0BaTH KpUMiHaJIbHE MPOBAKEHHS 3a IUMH (paKTaMu
He Oy edexruBaME. €CIJI y 1iit cripaBi BU3HAB nopyIneHHs nepxkaBoro crarti 3 €KIIJI sk y marepiaabHOMY
(daxt 3HYymAHb OyJ0 BU3HAHO SIK MOBOKEHHSM, L0 MPUHMKYE T1IHICTH), TaK 1 B MPOLECYaIbHOMY PO3YMiHHI,
OCKIJIbKY JIepKaBa He BUKOHAJIA TIO3UTHUBHI 30008’ sI3aHHS I0I0 HAJICKHOTO PO3CIIiTyBaHHS TaKUX BHIAAKIB [18,
c. 258, 259].

VY 3B’513Ky 3 €BPONEHUCHKOO IHTETPAIIIE€I0 HAIIOT IeP)KaBU aKTYaIbHOIO € IMIUIEMEHTAITiS TIOJIOKEHD aKTiB
P€ npo 3a0e3neueHHs npas AiTel 3arajioM Ta B yMOBax 30poiHuX KOHQIIKTIB 30kpemMa. Lle npsamo nependadeHo
CTpaTeriYHUM MpOorpaMHuM JokymMeHToM «Ilman niit Pagu €Bpornu mis Yrpainu Ha 2018-2021 pp.». Tak, iineTbes
PO CIIBIPAII0 HAIoi aepxaeu Ta PE. Ykpaina Hapa3i 3000B’3y€ThCs Y3TOMUTH HAI[IOHATBHE 3aKOHOJABCTBO,
THCTHTYIIIT Ta MPaKTUKY 3 IPUHIMITAMH BEPXOBEHCTBA MIPaBa i JIEMOKPATii, EBPONICHCEKUMH CTaHAapTaMH y cdepi
MPaB JIFOIMHE, 30KpeMa MO0 3aN00iraHHs HACUIIBCTBY MPOTH JITEH 1 CIpUSHHS MpaBaM TUTHHH, a PE OepeTbes
MiATpUMYBaTH YKpaiHy y BUKOHaHHI ii 30008’ s13aHb [10].

VYnockoHaIEHHS CUCTEMH 3a0e3IeUeHHS IIPaB Ta CBOOO/ JIFOAMHH, Y TOMY YHCIIi IUTHHH, 3 YPaXyBaHHIM
MIXXHAPOJHHX, 30KpeMa €BPONEHCHKUX, CTAHJAPTIB Y Mil cdepi, € CTpaTeriyHuM HAPSMOM BITYU3HSHOI JIepKaB-
Hoi nonituku. Tak, y HaionanbHiii ctparterii y cdepi npas moaunu (2021) BU3Hau€HO OCHOBHI MPOOIeMH Y Lii
ctepi 1 BIANOBITHI HAPSAMH, Y paMKaxX KOXKHOTO 3 SIKUX C()OPMOBAHO CTPATETIYHY IIiJIb, 3aBJIaHHS Ta OYiKyBaHi
pe3ynbTatd. Y paMmKax Haoro AOCHTIJDKEHHS 30CepearMO yBary Ha CTpaTeridHi HanpsaMu, okpecieHi y § 17 «3a-
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

Oe3TeyeHHs mpaBa Ha ocBiTy» 1 § 18 «3abesmedenns npaB autuHm». CTpaTeriyda muis y Hanpsami § 17 — 3a6e3-
MIEYCHHS PIBHOTO JIOCTYITy KOXKHOTO JIO SKiCHOi OCBITH, SIKa Ma€ 3700yBaTHCS B YMOBaX O€3MEYHOTO OCBITHBOTO
CepeIOBHIIA, OTHE 3 BIIMOBIIHUX 3aBJaHb — «3a0€3MeYeHHs (PYHKITIOHYBaHHS O€3IIEYHOTO OCBITHHOTO CEPEIOBH-
ma y 3akiagax ocBiTi». CTpaTeriyHa Uiib y HanpsAMKY § 18 — 3a0e3mneueHHs 1 3aXUCT MpaB JiTel B YKpaiHi Bid-
MTOB1THO JI0 MDDKHAPOJHUX, Y TOMY YHCITi €BPONIEHCHKUX, cTaHAapTiB. Cepell 3aBlaHb: CTBOPSHHS €(PEKTHBHOT CHC-
TEMH 3al00iraHHs 1 MPOTHIIT MOPYIICHHIM MPaB AiTeH, HACHIIBCTBY MO0 JITEH; YIOCKOHAICHHS 3aKOHOIABCTBA
y cepi 0OXOpOHU TUTHHCTBA, 3aMI00ITaHHS 1 MPOTHIIT HACHIBCTBY OO JITEH, MPUBEACHHS HOTO y BiIIOBITHICTh
JI0 MDKHApOJHHUX CTaHJApPTiB; CTBOPEHHSA YMOB Ul HEAOMYLICHHS y4acTi AiTedl y 30poiHNX KOH(IIKTaX, po3po-
ONCHHS MEXaHI3MiB HaJIaHHS IMIJIbT 1 COIIAIBHAX TapaHTIH JITSIM, SKi TOCTPaXKJaJId BHACITIIOK BOEHHUX it [12].

BucnoBku. OTxe, Pana €Bponu Hazae Belvke 3HaYCHHA 3a0e3MEUEHHIO MpaB 1 cBOOO NiTeH 3aranom
Ta B yMOBax 30poiHUX KOHQIIIKTIB 30kpema. L{iero opranizaiiero po3poOIeH0 KOMILIEKC TOKYMEHTIB, B SKUX 3a-
KpIIUIEHO SIK IIpaBa AiTeH, Tak i BIANOBIIHI TapaHTii, aklEHTOBAHO, 1110 MOPYILIEHHS NpaB AiTel, 0COOIMBO MpaBa
Ha OCBITY, Ma€ cepiio3Hi HeratuHI Hacijku. Came ToMy, Y TokyMeHTax PE HaronomeHo Ha HEOOX1IHICTh CTBO-
PEHHSI YMOB, CIPUATAUBHUX I HAOYTTS AITbMH MiJ] 4ac 30pOMHUX KOH(QIIKTIB AKICHOT OCBITH Ha BCiX PIBHAX, a
TaKoX 30€pekKCHHS 3aKJIaJliB OCBITH SIK IUBITLHUX 00’ €KTIB, OE3MEUHMX JUIS YYHIB 1 BUMTENIB. Pazom 3 Tum, Ha
HAIll TIONISA, AOIUIBHO PO3IISIHYTH MOXJIMBICTh CTBOPEHHS CHCTEMAaTHU30BaHOTO akTy PE Mmoo KOMIUIEKCHOTO
3aXUCTY MpaB JiTei B yMOBaX 30pOHHUX KOHQIIIKTIB 1 TOCTKOH(UIIKTHUX TIEPiOIiB.
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C€BPONENCBHKI CTAHJAPTHU CIIPABEIJTUBOT'O CYITY TA iX
3ACTOCYBAHHSI I/ YAC BUPILIEHHS ITYBJITYHO-TIPABOBHX CIIOPIB

Y emammi 30iticneno ananiz eeponeticokux cmanoapmis cnpaseonusozo cyoy ma 00CaioNHceHo npooiemu ix sa-
cmocysannst 6 Ykpaini nio uac eupiuients nyOniuHo-npasosux cnopis. Busnaveno ma oxapaxmepuzo8aHo €8pOneLcbKi
CMAaHOapmu Cnpageoauso2o cyo0y ma po3eisiHymo OOKYMEHMU i NOTONCEHHS, 6 SIKUX 60HU 3aKpinieHi. AKyenmosano,
WO MidCHapoOHi 00208opu Yrpainu, 3200a Ha 0608 's3K06icmb saKkux Hadana Bepxosnoio Padoio Yrpainu, € oxcepenamu
npaea, sIKi 3acMoco8yoms GIMYUHAHI AOMIHICMPAMUGHI CyOou ma siKi 3aumaroms 0Jis HUX npiopumemue micye 6 iepap-
Xii 3axoH00asCcmea, a Mmomy nocioaroms HAO36UHALIHO 6ANCTUBE MICYe Y NPABOGILl CUCEME HAWOT 0epicasu.

Vzazanvueno npaxmuxy 3acmocyeanns aominicmpamusnumu cyoamu Koneenyii npo saxucm npas nioounu i
OCHOBONONOJICHUX CB0O00 Ma NPOMOKONIE 00 Hel, @ MaKoiC npagosux no3uyit €sponeticbkoeo cyoy 3 npas MoouHu (ma-
koo — €CILII). Biomiueno, wo 3 oensidy Ha nonooicenns Yeo0u npo acoyiayiio migc Yxpainoro, 3 00Hiel cmoponu, ma
E€sponeiicokum Corozom, €6poneticokum Cnidmosapucmeom 3 AMOMHOI eHepeaii i IXHIMU 0epIHcasamu-uienamu, 3 iHuoi
CMOPOHU, OKpIM [HWO020, YKpaina 30008 szana ypaxosysamu npakmuxy Cyoy €sponeiicbkoeo Cow3sy (makosc — Cyo
€q).

Osnaueno, wjo 8 Yxpaini € npobnema eOHocmi cy0080i nNpakmukuy, 6 momy Yucii i wooo 3acmocy8aHHs nouo-
JHCEHb MINCHAPOOHUX O02080PI8 MA NPABOBUX BUCHOBKIE MIJNCHAPOOHUX CYO0BUX Ycmanos. [Ipu ybomy HazonouieHo, wo
NOCUNAHHA Y CYOOBUX PileHHsX aoMinicmpamuerux cyoie Yxpainu na piwenns €CILI ma Cydy €C ¢ neobxionum, oco-
OIUB0 Y CNpasax, 6 AKUX NPABO6A NO3UYIsL BUCTOBTIOEMbCS GNEPULE | BUCHOBKU CYOY MONCYMb MAMU PyHOAMEHMATbHE
3HAUeHHst Ol Npaso3acmocysanus. 3okpema, ye cnpuse €OHOCMI cy0080i NPAKMUKU, BUNPABIAE HeOONIKU HAYIOHAIb-
HO20 3aKOH00ABCMEA, 30UIICYE I3 €BPONENICLKOI0 CUCMEMOIO NPABa.

Ypaxosyrouu docsio kpain €C, 3ayeasiceno, wo 6i00KpemieHa cucmema aOMIHICMPAmueHux cyoie i iHuUxX
cydis, nidsuuyrouu npogecionanizm cy0oie ma sKicms cy00602o npoyecy, epekmusHiute 3abe3neyye cnpageouse ma
CBOEUACHE BUPIEHHS CNOPI8 Y chepi NYONIUHO-NPABOSUX GIOHOCUH.

3pobireno euchoox, wo €8ponelicoki cmandapmu cnpaseduozo cyody — ye cucmema npagoeux Hopm, 3aKpi-
nienux midicnapoorno-npaeogumu akmamu €C, piwennusmu €CIIJI, Cyoy €C, inuumu e6poneticbKkumu cyoo8umu opea-
HamMu ma pekoMeHOayisiMu €6PONEUCHKUX MIDICHAPOOHUX OP2AHI3ayill, WO 6CMAHOBIIOIONb NPAGO 0CObU HA edheKkmue-
HUll 3aci6 NPpaso6oeo 3axucmy 6 HAYIOHAIbHOMY 0peari, 00cmyn 00 cyoy, cnpasedusull ma nyoniuHuil cyo0o8ull po32eiso,
0008 "13K0BICTb OCMAMOYHO20 CYO0B020 PIUUEHHS OUO.

Knrouosi cnosa: esponeiicoki cmanoapmu, cnpageoiuguii cyo, aOMIHICMpamuseHe CyOOUUHCMEo, NYOIiuHO-
npagosull cnip, peqpopmysanHs.

Tsvirkun Yu.

European standards of a fair trial and their application during the solution public legal disputes

The article analyzes the European fair trial standards and examines the problems of ensuring them in Ukraine
during the resolution of public legal disputes. The European standards of a fair trial are defined and characterized, and
the documents and norms in which they are established are considered. It is emphasized that the international treaties of
Ukraine, whose binding consent has been given by the Verkhovna Rada of Ukraine, are sources of law that are applied
by domestic administrative courts and that occupy a priority place for them in the hierarchy of legislation, and therefore
occupy an extremely important place in the legal system of our state.

The practice of application by administrative courts of the Convention on the Protection of Human Rights
and Fundamental Freedoms and its protocols, as well as legal positions of the European Court of Human Rights, is
summarized. It is noted that in view of the provisions of the Association Agreement between Ukraine, on the one hand,
and the European Union, the European Atomic Energy Community and their member states, on the other hand, Ukraine,
among other things, is obliged to take into account the practice of the Court of Justice of the European Union (Court
of justice).
© 0pin LigipkyH, 2022
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It was noted that there is a problem of the unity of judicial practice in Ukraine, including the application of
the provisions of international treaties and legal conclusions of international judicial institutions. However, it was
emphasized that reference in judicial decisions of administrative courts of Ukraine to decisions of the ECtHR and
the Court of the EU is necessary, especially in cases in which the legal position is expressed for the first time and the
conclusions of the court may be of fundamental importance for law enforcement. In particular, it promotes the unity of
Judicial practice, corrects the shortcomings of national legislation, brings it closer to the European legal system.

Taking into account the experience of the EU countries, it is noted that a separate system of administrative
courts from other courts, increasing the professionalism of judges and the quality of the judicial process, more effectively
ensures a fair and timely resolution of disputes in the field of public-legal relations.

It was concluded that the European standards of a fair trial are a system of legal norms established by
international legal acts of the EU, decisions of the ECtHR, the Court of Justice of the EU, other European judicial bodies
and recommendations of European international organizations, which establish the right of a person to an effective means
of legal protection in a national body, access to court, fair and public trial, binding final court decision, etc.

Keywords: European standards, fair trial, administrative proceedings, public legal dispute, reformation.

IMocranoBka mpodaemMu. 30008’ 13aHHS AepiKaBH 3a0€3MEUUTH 0CO01 HANEKHUH TOCTYI 10 IPaBOCYLIS
MPSAMO BUIUIMBAE i3 HAIOHATBHUX Ta MIKHAPOAHUX HOPM IIpaBa, 30Kpema, i3 npunuciB Koncrutymii Ykpainu ta
MOJIOKEHb €BPONEHChKOT KOHBEHIIIT IIPO 3aXUCT MPaB JIFOMUHH i OCHOBOITOJIOKHUX CBOOO].

HasBHicTh €(heKTUBHOI CHCTEMH aIMiHICTPaTUBHUX CYiB, SKi B YKpaiHi BHPIIIYIOTH MyOIiYHO-TIPaBOBi
CIIOpH, € OIHIEIO 13 BUMOT, IKi CTaBIITHCS 10 YKpAlHH ii MKHAPOAHUMH MAPTHEPAMH, OCKLUIBKY TpaBa, CBOOOIN
Ta iHTEepeCH JIFOJVMHU MatOTh OyTH 3aXUINEHHI BiJl cCBaBULIA Biau. Lle € BaXKITMBOO TapaHTi€elo peatizallii MpuHIU-
My BIMOBIIAJIBHOCTI IEP)KABH 3a CBOIO AISUTBHICTB Mepes] 0COo000.

B VYkpaini mocTynoBo 3aiiicHIOETECS Iporiec peopMyBaHHS CyAiB i3 ypaxXyBaHHAM MDKHApOIHUX, 30Kpe-
Ma €BPOIEHCHKHUX CTaHAApTIB Ta MpUHIHMIIB. Po3movara cynoBa pedopma, 3aBepIIeHHS SKOI BiJ YKpaiHH BHUMa-
raloTh €BPOICHUCHKI IHCTUTYIIT SIK BiJ IepKaBH, SKa Ma€e HaMip BCTyNUTH 10 €Bporneiicskoro Corosy (nani — €C),
MOYKE YBIHYATHCh YCIIIXOM TUIBKH 32 YMOBH, KOJH MIDKHAPOIHI CTaHIAAPTH 1 MPHHIMUIK OyIyTh BIPOBAKCHI B
HaIii kpaiHi B yci cepu myOmigyHOTOo XKUTTA, a JOCTYI 10 CIIPABEATIMBOTO IPaBOCYAs Oyne TapaHTOBAHUM.

3abe3meueHHs] BEpXOBEHCTBA IpaBa, CIPaBEIIMBOTO Cymy Ta NOTPUMAHHS 0a30BUX IpaB IIOOUHU €
HEBiJl’éeMHUMH CKJIQJIOBUMH MOJIITHYHUX BUMOT JIJIs BCTymy Ykpainu 1o €C.

AKTyaJIbHICTh TOCII/DKYBAHOT TEMH 3YMOBIIOETHCS THHAMIKOIO PO3BHTKY BIJHOCHH B MPaBOBid cdepi
Mix YkpaiHoto Ta €C, BUHUKHEHHAM Tiepe/l YKpaiHOI HOBHX 3000B’s3aHb IIOMO iHTETpallii 10 €BPONEHCHKOTO
MIPaBOBOTO IIPOCTOPY, IO B CBOIO Yepry Mepeadavae iCTOTHI MePeTBOPEHHS y LAPHHI 3aXUCTY TIPaB JIIOIUHH, 30-
Kpema, y cepi 3abe3nedeHHs €BponelChKUX CTAaHAAPTIB MO0 TOCTYIY 0COOH JI0 CIIPABEATHUBOIO CYIY.

[Mpouec inTerpamii Ykpaiu 10 €BpONEHCHKOTO CIIBTOBAPHCTBA BUMArae JOKOPIHHHUX 3MiH IIUIIXOM IIPO-
BEJICHHS HU3KH pedopM, y TOMY ducii 1y cdepi npaBocyans. 1106 BinHOCHHN Mik 0c00010 1 Cy0’€KTaMu BIaTHUX
MOBHOBaKeHb 0azyBasucs Ha (110co(il HEYXMITLHOTO JOTPUMAHHS OCTaHHIMHU (yHIaMEHTAIBLHUX MPaB i CBOOON
JIONVHYU, YKpaiHa Mae sSIKHAWIIBHUAIIEC IMIUIEMEHTYBaTH MIKHAPOAHO-IPABOBI HOPMH Ta 3alpOBAJAUTH IIPABOBI
MEXaHi3MH, sIKi 3a0€31eUyI0Th €BPONECHCHKI CTaHAAPTH CHPABEIUBOTO CYIOYHHCTBA.

ITpoGnemu peopMyBaHHS CUCTEMH aMIiHICTPAaTUBHUX CYAIB Ta ii Moxanbile (GyHKIIOHYBAaHHS, CTaTyCy
CYIUIIB ITUX CY/IB, 3a0€3ICUCHHS CIPABEIJIMBOTO CYy Y CIIpaBax, B SIKUX OJHA 13 CTOPiH 3AIHCHIOE MyOIIYHO-BIIAI-
Hi ynpaBiiHChKI QyHKIIT, Haga€e aAMiHICTPATHUBHI IIOCIYTH Ha MiCTaBl 3aKOHOABCTBA YH € Cy0’€KTOM BUOOPYOro
npolecy abo nporecy pedepenaymy, 30kpemMa, ypaxoByrouu BUMOrd KOHBEHIIIT PO 3aXUCT MPaB JTIOAUHA
1 OCHOBOIIOJIOXKHHUX CBOOOJI Ta MPOTOKOJIIB 10 HET, MPaKTUKU €BPONENCHKOTo Cyy 3 MpaB JIOIUHH,
Cyny €poneticbkoro Coro3y, iHIIMX MiXKHAPOJHHUX CYIOBHX YCTAHOB,  TAKOXK 1HIIIOTO 3apyO1>KHOTO JTOCBI-
11y, TOTPEeOYIOTH 01T KOMIUIEKCHOTO BUBYCHHSI.

AHaJji3 ocTaHHix pocaimkeHb i myOuikaniii Bkasye Ha Te, 0 €BPOICHCHKUM CTaHIApTaM B IIApHHI
npaBocyaas (axiBIsAME y ramxysi mpaBa NpUIUIAETHCS 3HAYHA yBara. BiamoBigHii mpoOneMaTHili MPUCBSITHIH
Mpaili Taki BITYM3HSAHI JochiaHuku sk M. Baiimypartos, B. bep3enko, H. brnaxiecbka, B. Bpunies, A. Byuuk,
C. Boiinonosuy, 1. BoiitoBuu, [I. I'nan, C. I'onosaruii, B. I'oponosenxo, H. 3agupaxa, JI. €pecbko, B. Kpyko-
Bec, 1. Komiymko, P. Kyii6ina, O. Ky3emenko, JI. JIyup, B. Manspenko, A. Monaenko, 1. Hazapog, B. OHonenko,
O. Heuwnraiino, O. [lacentok, . Pomanrok, I1. Pynuk, O. Canenko, K. Cmupnosa, M. CmokoBuy, A. ®paniys,
M. Lypxkas, 10. llemmyuenxo, B. lllumkin Ta unmano iHmux. BogHouac qana npotieMa 3aiumaeTbes akTyallb-
HOIO 1 MOTpedye MmonaibIiuX JTOCHTIHKEHb 3 OISy Ha MPOAOBKEHHS peopMyBaHHS CYJJOBOI CUCTEMH YKpaiHH,
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3MIHH HOPM MarepiajbHOTO Ta MPOIeCyalbHOTO MIPaBa, PO3BUTOK BiJHOCHH B MPaBOBil chepi Mixk YkpaiHoto Ta
€C.

MeTo10 CTATTi € TOCIIPKEHHS MPOOJIEMH BIIPOBAHKEHHS B YKpaiHi €BpONEHChKUX CTAHIaPTIB CIIpaBe/l-
JIUBOTO CyAy Ta 1X 3aCTOCYBaHHS IIiJ 4ac BUPILICHHS MyOIiYHO-TIPaBOBUX CIIOPIB.

BukJiag ocHOBHOIo MaTepiaJty pociaizkeHHs. MiXKHapOIHI IOTOBOPH YKpaiHH, 3rojia Ha 000B’ I3KOBICTh
SKuX HajgaHa BepxoBHoto Pamoro Ykpainu, € [kepenaMu npaea. BiTuusHsHI cyau, 30KkpeMa, SKi BUPIIIYIOTh ITy-
OJIIYHO-TIPABOBI CIIOPH, MAFOTh X HEOJAMIHHO 3aCTOCOBYBaTH. IIpy IbOMY MiXKHAPOJIHI IOTOBOpH YKpaiHu (YToiH,
KOHBEHII11, TaKTH, IPOTOKOJIH TOIIO0) 3aMAIOTh JUIA aAMiHICTPaTUBHUX CYIIIB IPIOPUTETHE MICIIE B i€papXii 3aKo-
HOJIABCTBA, OCKIJIBKH 3T1HO 13 YaCTHHAMH IIEPILIOF0 Ta 11’ sITOr0 cTarTi 7 Kojiekey aiMiHICTpaTHBHOTO CYIOYHHCTBA
VYkpainu cyn Bupilnye cripaBu BiAnoBiHO 10 KoHCTHTYIIIT Ta 3aK0HIB YKpaiHH, a TAKOXK MiKHAPOIHUX JIOTOBOPIB,
3roja Ha 00OB’s3KOBICTh SKUX HajaHa BepxoBHoro Pamoro Ykpainu. SKimo Mi>kHaApOJHUM JOTOBOPOM, 3rojia Ha
000B’I3KOBICTh SIKOTO HajaHa BepxoBHoto Panoro Ykpainu, BCTAaHOBIIEHI iHIII MpaBuiia, HIX Ti, 10 BCTAHOBJIEHI
3aKOHOM, TO 3aCTOCOBYIOTHCSI ITPaBHJIa Mi>KHAPOTHOTO TOTOBOPY YKpainu [1].

BapTto BigMiTHUTH, 1110 €BPONEUCHKI CTAaHAAPTH CIIPABEUIMBOTO CyAy 3aKpIIUICHH] y HU3I1 €BPONEHCHKUX
MIXKHAPOJHHUX IOKYMEHTIB — MDDKHAPOHHX JIOTOBOPAX, 5IKi, B 3AJIKHOCTI BiJl X FOPUAMYHOI CHITH, € 000B’ I3KOBUMH
Ut YKpainu abo MaroTh PeKOMEHIAIHHUX XapaKTep.

3 omsAay Ha TOMIEPEHI JOCIiPKEHHSI BITYM3HIHUX HAyKOBIIIB, MXKHAPOJIHI TIPABOBI CTAaHAApPTH MOXKHA
MOJUIMTH Ha Taki rpynu: 1) MKHApOIHI CTaHIApTH, SKi MICTATHCS Yy 3arajJbHOCBITOBHX JIOKYMEHTAax; 2) perio-
HaJIbHI, HANPUKIIAJI, €BPOIEHCHKI CTAHMAPTH, SKi 3aKpiIUIeHI B €BPONEHCHKUX MIKHAPOIHUX IPABOBHUX aKTaX.
Kpim mporo, y cepi npaBocyaas Mi>kKHaApOIHI CTaHIAPTH B HAyKOBil JiTeparypi kiacudikyroTscs Ha: 1) 6a30Bi
— yHIBepcasbHI MKHAPOJIHI CTAHJAPTH, 3aKPITICHI B OCHOBOITOJIOXKHHX JOKYMEHTAX, 110 BU3HAYAIOTh CTaHAAPTH
MPaBOBOi JIepKaBy; 2) cHeliaibHi — rajy3eBi MiKHApPOAHI CTaHAApPTU y cdepi mpaBoCyns; 3) MbKHApPOAHI CTaH-
JIapTH, BTUICHI y IPAKTHUIlI MIKHAPOIHUX IOPUCIUKITIHHIX OpraHiB [2, ¢. 54; 3, ¢. 352; 4, c. 266-267].

OTxe, €BPOIEHCHKI CTAaHJAPTH CIIPABEIITUBOTO CYy MICTATHCS B PETiOHATBHUX MIKHAPOIHUX JOKYMEH-
TaX — B €BPONEHCHKIX MIKHAPOIHUX IIPABOBHUX akTax. J{o mpuKkiamy, €BponeiChbKIMI MXKHAPOJHIMH IIPAaBOBUMH
akTamu B il cdepi € KOHBEHIis Tpo 3aXUCT MpaB JIOIUHU Ta OCHOBOMOIOXKHUX ¢cB000 1950 poky, Pexomenaarist
Ne (94) 12 mono He3aneKHOCTI, eheKTUBHOCTI Ta podi cyaniB (yxBaieHa Komiterom MinictpiB Paau €Bporu Ha
518 3acimanni 3actynnukiB MiHicTpiB 13.10.1994), €Bponeiicbka Xaptisa npo craryc cyani 1998 poky, BucHoBku
KoHcynbratnBHOI pasn eBponeichkux cymuiB 1 Komitety MiHicTpiB Pagu €Bponu pi3HUX pOKiB TOMIO.

TepMiH «EBPOTEUCHKI CTAHIAPTH CIPABEJIMBOTO CYIy» € YCTAJCHUM y CyJacHii Teopii aj-
MIHICTPAaTHBHOTO CY/IOUMHCTBA Ta MOKE 3aCTOCOBYBATHCS SIK y3arajibHEHa Ha3Ba CHCTEMH 3aKpiIuie-
HUX y 3aKOHOAABCTBI €Bporneiickkoro Coro3y MpaBOBUX HOPM, 1110 BCTAHOBIIIOIOTH MpaBa ocoOu B
a/IMiHICTPaTUBHOMY CY/IOUYMHCTBI Ta FApaHTYIOTh IX peasiizalliio, a TAKoK C(POPMOBAHUX Ha IX OCHO-

Bl MPABOBUX 3BUYAIB [5, c. 188].
KOHBCHIIi?I IIpo 3aXHCT IIpaB JOAUHU 1 OCHOBOIIOJIOKHHX CBO6OZ[ € BaAXXKJIMBUM iHCprMeHTOM y 3aXHUCT1

nipas srouny (Takox — Konsenuis a6o €KILT). [ToHSTTs Ta cucTeMa eBpONEHChKUX CTAaHAAPTIB CIIPaBE/I-

JUBOTO CYIy TPAAMIIIIHO OB’ A3yI0ThCs 31 cTarreto 6 1iei Konsenitii. Crarrs 6 €KILL, 30kpema, 3aKpi-
IUTIOE, IO KOYKEH Ma€ MPaBO HA CIPABEIUTUBHUH 1 ITyONIYHUI o3I HOTO CIpaBy YIPOIOBK PO3YMHOTO CTPOKY
HE3aJIeKHUM 1 0€3CTOPOHHIM CY/IOM, BCTAHOBJICHUM 3aKOHOM, SIKUH BUPIMIUTH CHIp II0A0 HOTro mpaB Ta 000B’SI3KiB
[UBIIBHOTO XapakTepy ab0 BCTAHOBHTH OOTPYHTOBAHICTh OY/Ib-SIKOTO BUCYHYTOTO MPOTH HHOT'O KPUMIHAIBHOTO
oOBuHyBaueHHs. Cy[0Be pillleHHs MPOrOJIOIIY€EThCS MyOniyHO, aje mpeca 1 my0ika MOXKyTh OyTH HE AOMYLICeHI
JIO 3aJI 3aCiZiaHb MPOTSITOM YChOTO CYIOBOTO PO3IVIsiLy ab0 MOTo 4acTWHHU B iHTEpecax MOopali, IpOMajChbKOTO
MOPSIIKY YU HALlIOHANBHOI OE3IEKH B IEMOKPATHYHOMY CYCHLUTBCTBI, SKIIO TOTO BUMAraloTh IHTEPECH HEITOBHO-
TTHIX 200 3aXUCT MPUBATHOTO KUTTS CTOPiH, 800 — TIEF MIpOIO, 110 BU3HAHA CYJOM CyBOPO HEOOX1THO0, — KOJIH
32 0COOMMBUX OOCTaBUH MYONIYHICTH PO3IVISTY MOXKE 3aIIKOJUTH iHTEpEecaM IpaBoCys [6].

Crarts 6 — HalicknaaHinia B KoHBeHIIT 3 onsity Ha cdepy i1 3aCTOCyBaHHS, Ha KiIJIbKICTh TUTaHb, K1 Y
3B’A3KY 3 IUM BHHHKAIOTh, Ta Ha 0OcAT 11 TiymaueHHs CtpacOyp3bkuM cyaoM [7, c. 7]. BpaxoBytoun CTpyKTypy
Ii€T CTaTTi, JOCTITHUKY BUIUISIOTH JIBA ACTIEKTH, K1 3a0€31eUyI0Th IPaBO Ha CIPABEAIMBHH Cy/] — IHCTUTYII HHUHA
(a0 IHCTUTYLIIOHAIBHUI) Ta POLIECYyaTbHUM.

[HCTUTYIIHHUI acTeKT, MOB’SI3YI0Th 13 CHCTEMOIO CYA0YCTPOI0. JJo HhOTO BiTHOCATH TaKi CKJIaJIOBI: - He-
3aJIeKHHUN Ta OE3CTOPOHHIHN CYJI; - Cyll, BCTAHOBJICHHI 3aKOHOM.

€Bporeiicbkuit cyn 3 npas JioauHu (Takox — €CIJT), po3misaaroun MUTaHHS MIOI0 HE3AICKHOCTI CyIy,
3a3HAYMB, IO MOHATTS «HE3AICKHUH CY» OXOIUTIOE TBA OCHOBHI aCIIEKTH: HE3AJIC)KHICTh BiJl BUKOHABYOT BIa M 1
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BiZl cTopiH (cripaBa «Pineaticen IpoTH ABCTpii»). J{ist TOro, 1100 BCTAHOBUTH, YU MOYXKE CYJl BBAYKATUCS «HE3AJICK-
HUM» Yy pO3yMiHHI MyHKTY 1 crarTi 6 KoHBeHuii, ci1i1 3BepHYTH yBary Ha crocid npu3HaueHHs 0ro 4ieHiB i CTPOK
{XHIX TTIOBHOBa)X€Hb, ICHYBaHHS rapaHTill MPOTH THUCKY 330BHI, a TAKOXK Ha TE, UM BUIJISJIAE OPTaH HE3aICKHUM
(cipaBu «®ingieit npotu Crnonydenoro KopomniseTBay, «Onekcanap BoikoB npotu Ykpainu»). CTocoBHO 0e3-
CTOPOHHOCTI Cyay, TO, MO-TIEPIIE, CY/l TOBUHEH OyTH Cy0’€KTUBHO BIJIbHHUN BiJI YIIEpEDKEHHS UM 3alliKaBICHOCTI B
pe3yibTari crpaBu, NO-ApYre, BiH TaKOK Mae OyTH O€3CTOPOHHIH 3 00’ €KTUBHOI TOUKH 30pY, TOOTO Mae 3amporio-
HYBAaTH JIOCTAaTHI TapaHTii JUIsl TOTO, 100 BUKIIIOYHTH OyIb-KHI OOIPYHTOBaHHI CyMHIB y HOro 0€3CTOPOHHOCTI
(cmipaBa «@ingeit npotu Cronydyenoro KopomiBcTay).

CkiazioBa mpaBa Ha CIIPaBEIIMBHI Cy, SIK «CYII, BCTAHOBICHUH 3aKOHOM» € IMIHPOKUM 33 CBOIM 3MiCTOM
nousaTTsM. €CIJI 3Beprae yBary, mo ¢paza «BCTAHOBICHUI 3aKOHOMY TOIIUPIOETHCS HE JTUIIE HA TPABOBY OCHO-
By BJIaCHE iCHYBaHHS «Cymy», a i mependadae JOTPUMAHHS TaKUM CYIOM IIEBHUX HOPM, IO PETYIIOIOTH HOTO Ii-
SUTBHICTh. 30KpeMa, BUCIOBJICHO AYMKY, IO TEPMIH «CyJI0M, BCTAHOBJICHIM 3aKOHOM» Y IYHKTi 1 cTaTTi 6 mepen-
0avae «ycCro OpraHizaiiiHy CTPYKTYpY CYiB, BKIIIOYHO 3 (...) MHTAHHIMH, [0 HAJIEXKATh 0 IOPUCIUKITIT TEBHUX
Karteropiii cyais (...)» (crpasa «3aHa IpoTH ABCTPIi»).

[IponecyanbHUl acniekT, Skl 3a0e31edye mpaBo Ha CIpaBeIIMBHIA CY/I, 3 OISy Ha cTaTTiIo 6 KoHBeHIT|T,
OB’ SI3yIOTh 13 CyJOBHMH TIpolieaypamMu. J[o HbOTO BIHOCSTH TaKi CKJIJ0Bi: JOCHYH 00 CyOy; CIIPaBEJIUBICTD;
myOJIIYHICTE CYJIOBOTO PO3IVISILY, MpoIlecyalibHa PIBHICTh CTOPIH, PO3MIA CHPaBU MPOTATOM PO3YMHOTO CTPOKY,
OOIPYHTOBAHICTh PILlICHHA CYIY.

[IpaBo Ha AOCTYII 10 CyAy Ma€ B OCHOBI MIPHUHITUI MIXKHAPOHOTO MpaBa, IKUH 3a00pOHSsIE BIIMOBY B TIpa-
Bocynai («lonaepy). Lle cTrocyeTbes 1 «IUBUIBHOTO», 1 «kKpUMIHAIBHOTO» MpoBakeHHs («JleBeepy, m. 48-54) ta
nepeadadae mpaBo Ha OTpUMaHHs pimeHHs cyny («[anuiy). [Ticis TpuBaoro mepiogy BUKIIOUESHHS TaKoX OyIo
BIIPOBAJPKEHO MPABO Ha JOCTYI JI0 cyAy B aaMiHicTpaTuBHUX crpaBax («lOmin npotu Ectonii» (Julin v. Estonia)
[7, c. 33]. OTxe, IOCTYII IO CyAy € OJJHUM 3 TOJIOBHHUX CKJIAJIOBUX €JIEMEHTIB Y CUCTEMI CIIPaBEIIMBOTO CyI0YHH-
CTBa 3 yciMa aTpulyTamu cyaoBoi (hOpMU KOHTPOJIIO: AepiKaBa HE MOKe 0OMEKUTH a00 CKAaCyBaTH CyJIOBHI KOHTP-
olb y MeBHUX ranyssx (cmpasa «lomaep nporu CrnomydeHoro Kopomiecray). €CILI y pitteHHi B 3a3Ha4YeHil
CIIpaBi 3a3HAYMB, 1[0 PABO TOCTYITY JO CYIY € OJHUM i3 HEBiJl'€EMHHX CKJIAJIOBUX MPaBa, epea0aueHuX MyHKTOM
1 crarti 6 KoHBeHilii, ajpke OCTaHHS rapaHTy€e KOXHIH 0co0i MpaBo Ha po3NIsA B Cy/l Oymb-sikoro criopy. BomHo-
Yyac NpaBo JAOCTYIY JIO CYy HE € aOCOTIOTHUM 1 MOXKe miisaratu ooMexxeHHs M. [IpoTe Taki 0OMeKeHHs! TOBUHHI1
3aCTOCOBYBATHCH 3 JICTITHMHOKO METOIO Ta TIOBUHHI 30epiraTi MpomopiiHICTh MK 3aCTOCOBYBaHUMH 3aCO0aMHU
Ta ocranieHoro Metoro (crnpasa «Iloxdienscrki Ta ITITY Tlonnype npotu [Tonbmrix).

[TpaBo KOXKHOTO Ha «CHPaBEMITUBHUI PO3IIISII HOTO CIIpaBH, HATICBHO, HAWBAXKITUBIIIIMN €JIEMEHT CTATTi 6
€KIIJI. Bumora «crpaBeyTUBOCTI» OXOIUTIOE CYIOBE MPOBADKEHHS B IIJIOMY, a TUTAHHS PO TE, Y OyB CYTOBUI
PO3IIISII «CTIPaBEAIIMBUMY, 3’ICOBYIOTh IIISXOM CYKYITHOTO aHAJi3y BCIiX €TalliB MPOBA/HKECHHS, a HE JIUIIE KOH-
KPETHOTO IHIMICHTY a00 MPOIeCyaabHOrO MOPYIIEHHS; 3aCTOCOBYETHCS 0 BCHOTO PO3NIIAAY i HE 0OMEKYEThCS
JIUIIIE PO3TIISAZIOM CIIPaBH 3a y4acTio «CTopiny (cipasa «MonHuemt ta Moppic npotu Cnioydenoro KopoinicTay).

[IpaBo Ha myONiYHICTh CYIOBOTO PO3MIIALY, SIKE epeadadae mpaBo 3asBHUKA BUMAraTH, 100 TpeTi ocoou
Ta 3ac00M MacoBoi iH(OpMaIlii Oyii MPUCYTHIMU Ha CIyXaHHI — 3aXHUIIIa€ CTOPOHH Y TIPOBAKECHHI BiJ] «TAEMHO-
ro» MPaBOCY/s — 033 FPOMAJICEKUM KOHTPOJIEM; IIe TAKOXK € OIHUM i3 3ac00iB 3a0e3MedeHHs AOBIpU 0 CY/iB
(cmipaBa «Piman npotu ABcTpii»). [IpaBo Ha myOIIUHICTh TAKOX Mependavyae MpaBo Ha ONPUIIOIHCHHS PINICHHS
cyny («IIperro Ta iHwmi npotu Itamiin).

CynoBuii po3misa BU3HAETHCS CIIPABEIUIMBAM TIPH YMOBI 3a0€3I€UEeHHsI PiBHOTO IPOIECYATFHOTO TIOJI0-
JKEHHS CTOPIH, 10 MPpUKHMAaIOTh ydacTh y cropi. [IpolecyanbHa piBHICTh CTOPIH BUMarae, o0 KoXHild CTOpOHi
OyI0 HaJaHO PO3YMHY MOMKJIMBICTH TIpEJ’ IBUTH JIOBOIHM y CIIPaBi 38 YMOB, SIKi HE CTABUTHMYThH OJHY CTOPOHY B
HEBUT1JIHE CTaHOBHILE LIOJO 1HIIOI CTOPOHU (cripaBa «bpanamTerTep mpoTH ABCTPI»).

[Momo po3ymHOTO CTpPOKY po3nsiny cnpasu, To €CIIJI B cBOiX pilleHHSIX 3a3HadYae, Mo nepedir cTpo-
KiB CYJIOBOTO PO3IJISITY MOYMHAETHCS 3 4aCy HAIXOMKCHHS MO30BHOT 3asIBH JI0 CYNy, a 3aKIHUY€EThCS YXBAJICHHIM
OCTaTOYHOTO PIllIEHHS y CIPaBi, SIKIIIO BOHO BUHECEHE HE HA KOPUCTh 0co0M (cripaBa «CkoreutiTi mpoTH [Taimiiy),
a00 BUKOHAHHSM pIllICHHS, YXBaJCHOTO Ha KOpUCTh ocobu (cmpaBa «[lamaxenac nporu ['penii»). HecBoeuacue
BHPIIIEHHS MyOIIYHO-IIPABOBOTO CIIOPY MEXKE 3aJICXkKATH K BiJl TOBEAIHKU CTOPIH UM IHIINX YYaCHUKIB CIIPaBH,
TaK i BiJ{ OpraHiB CYIOBOI BIaaU. 30KpEeMa, CYIU MOXKYTh JOMYCTHTh HEAOTPHUMAHHS PO3YMHOTO CTPOKY PO3IIISIITY
crnpaBu 0araTtopa3oBuM i BiKIaIeHHIM, HAITPABJICHHSM CIIPABU HA HOBUU PO3IVIS 3 alleIALiHHOTO CYy JI0 CY/IiB
MepiIoi IHCTaHLIl Ta MepelaHHsIM CIIPaBU 3 OOHOTO CyAy A0 iHioro (crpasa «Ternira Ta iHII OpoTH YKpaiHu).
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LiBipkyH 1O.
€BponencbKi CTaHAapTN CNpaBeAMBOrO CyAy Ta iX 3aCTOCyBaHHS Nig Yac BUpileHHs ny6niyHo-npaBoBMX CrOpiB

OOTrpyHTOBaHICTh PIllICHHS CYy iependadaeThes MyHKToM 1 crarti 6 KonBenii. BiamosigHe monokeHHs
3000B’s13y€ CyAM aBaTU OOIPYHTYBaHHS CBOIX pilleHb. Mexi bOro 000B 3Ky MOXKYTh OyTH PI3HUMH 3aJI€KHO
BiJl Xapakrtepy pimneHns (crpasa «Pyi3 Topis npotu Icmanii»).

PazoM 3 THM, € TiICTaBH BBAXKATH, [0 €BPONCHCHKI CTAHAAPTH CIIPABEIUIMBOTO CyAy 3aKpITUICH] HE Tijb-
ku B ctarti 6 Konseniii, ane i B crartax 13, 46, crarti 1 Ilepmoro nmporokomny Tomo. Takok BOHH 3aKpiIlieHi B
IHIIMX MDXXKHAPOAHO-NPaBOBUX akTaxX. KpiM 1poro, He ciij BiakuaaT npeueneHTHy npaktuky €CILI mono nuporo
nutanHs. 3okpeMa, €CITJI po3kprBae 3MiCT MIPUHIIUITY BEPXOBCHCTBA MIPABa, SIKUI € 0CHOBOKO CIIPABEIJIUBOTO CY-
JIOYMHCTBA 1 SIKU aIMIHICTPaTHBHI CyIu YKpaiHU 3aCTOCOBYIOTH 3 YpaxyBaHHIM cynoBoi npakruku €CIL, uepes
(hopMyITtOBaHHS BUMOT, SIKi BiH BUBOJMTH 3 I[LOTO TPUHITHITY.

Tak, omHi€r0 3 BUMOT MIPUHIIMITY BEPXOBEHCTBA MIPaBa € 3aXKCT BiJl CBaBULIA. | 11e 03Havae, 1110 BTpYYaHHS
y IpaBa JIIOIUHY TTOBUHHO MiIsATaTH epekTHBHOMY KoHTpomo. Ll{oHaiimenIre e Mae OyTH CynoBHI KOHTPOJIb,
KU HAalIKpalIuM YMHOM 3a0e3Meuye TapaHTii He3alIexKHOCT, 0e3CTOPOHHOCTI Ta HAJIEXKHOI IPAaBOBOI NPOLEAYPH
(cripaBa «Kiracc ta iHmmi npotn HimequnHwuy). Y 3B°513Ky 13 CYTOBUM KOHTPOJIEM BXKJIMBOIO € BUMOTA IPO AOCTYII
1o cyny. Cepen 1HIIIOTO, BOHA O3HAUa€E, 110 3 FOPUCAUKIIT CyiB HE MOXKHA BUIIy4aTH Oyab-AKi TIO30BH, TaK CaMo
HE MO)KHA HaJIaBaTH IIEBHUM KaTeropisiM 0ci® iIMyHITETH BiJl CyJOBHX 1030BiB (cnpaBa «®Pae mporu CrionyveHo-
ro KopomniectBay). [IposiBOM mpuHIKITY BEpXOBCHCTBA IPaBa € BUMOTa MPO HEBTPYYAHHS 3aKOHOIABYOI BIAH Y
3IiiCHeHHS MTpaBoCyLIsl. BTpy4yanmns 3 00Ky 3aKOHOZABUOTO OpraHy B IPOIEC 3MIHCHEHHS MPaBOCYAISI 3 METOIO
BIUTMHYTH Ha BUPIIIEHHS CYIOM CIIOPY € HEJIOMyCTUMUM (CIIpaBa « ATyIiMOC Ta CyaHOIIaBHa koMmaHis «Cedar-
JoHiaH ckaib» mpotu ['penii»). CkIanoBo0 NPUHINIY BEPXOBCHCTBA IPaBa € TAKOX BIMOTA IOPUIMYHOI BU3HA-
4yeHoCTi. BiAmoBigHO 10 Hel, 30KkpeMa, 0CTaTOYHE PillleHHs CyAy Y BHUpIIIeHIH HUM CIpaBi HE MOXeE MiJIaBaTHCA
cyMmHiBy. I{s BuUMora 3000B’s13y€ JiepxaBy Ta Oy/ib-sIKUi OpraH BUKOHYBATH CY/IOB1 PO3IIOPS/KEHHS UM PIILICHHS, Y
TOMY YHUCIIi ¥ yXBaJieH1 IPOTH JepKaBHu uu opraHy (crpasa «Pga6ux npotu Pocii»).

Cucremumii aHami3 cT.cT. 6, 13 1 46 KoHBEHIII1 PO 3aXUCT MPAaB JIFOAMHU 1 0CHOBOIIOJIOKHUX CBOOO Bij 4
mucronana 1950 p., MibkHaponHO-IPaBOBUX akTiB Panu €Bponu i npakTuku €BponeiicbKoro cymy 3 Mpas JIOIUHH
JIO YMCJIa €BPOTNEHCHKUX CTAHIAPTIB CIPABEIUTMBOTO CYAY, IO MiJIATAI0Th 3aCTOCYBAHHIO B aJMiHICTPAaTUBHOMY
CYIOYMHCTBI, 103BOJISIE BigHECTH: 1) paBo Ha e(eKTUBHUIA 3acib MPaBOBOTO 3aXKCTy B HAIllOHAJIHHOMY OpraHi,
HAaBITh SIKIIO TaKe MOPYIICHHs OyI0 BUNHEHE 0CO0AMH, SIKi 3MIHCHIOBAJIM CBOT OQiIliiiHI TOBHOBaXECHHS; 2) TIPaBO
Ha JIOCTYII 10 Cyay; 3) MpaBo Ha CIPaBeUIMBUI CYIOBHI MPOLIEC, IKE MICTUTh Yy CO01 JIBi IpyNH rapaHTii: iHCTH-
TyMiiHI (PO3IJISI aaMIHICTPAaTUBHOI CIIPaBU CYJIOM, CTBOPCHHM Ha TiJCTaBi 3aKOHY; HE3aJIe)KHICTh, HEyIEpel-
JKEHICTh 1 KOMIIETEHTHICTh CYIy) Ta IpollecyalibHi (CIPaBeATUBICTD 1 MyOIIYHICTh PO3IISAY CHOpPaBHU; 11 PO
YIPOIOBK PO3YMHOTO CTPOKY; MpoIlecyalibHa PiIBHOIPABHICTh CTOPiH); 4) 000B’sI3K0Ba CHJIa pillIeHb Ta iX BUKO-
HaHHi [5, c. 190].

VY3araJpHIOIOYH TPAaKTUKY 3aCTOCYBaHHS aJMiHiCTpaTUBHUMH cynamu Ykpainum €KILJI ta mpotokoiniB
Jo Hei, a Takox npaBosi nmosunii €CILJI, MoXkeMO KOHCTaTyBaTH, IO CyAHd aAMIHICTPaTUBHOI IOPUCAUKLIL MpH
YXBaJICHHI PillleHb, 3/Ie0LTBIIIOT0, 3aCTOCOBYIOTh HOpMHU KOHBEHIII1, SIKI TApaHTYIOTh MIPAaBO HA CIPABEITUBHI CY/T
(crarta 6), mpaBo Ha eheKTUBHUI 3aci0 IOPUAWYHOTO 3aXUCTy (cTaTTa 13), MpaBo Ha 3aXUCT BiacHOCTI (cTarTs 1
[epmoro nporokomy g0 €KILT).

OcHOBHI BUMOTH, siKi 3akpituieHi y KoHBeHuii moao 3a3HadeHux nutaHb Cyl BUKJIAB SIK y PILICHHSX,
YXBaJICHHX MPOTH YKPaiHH, TaK 1 MPOTH 1HIIUX JepkaB — yuacHUIb Konsenii. [1pu mbomy agmiHicTpaTuBHI Cyau
VYkpainu perynspHo OepyTh 10 yBard Ta MOCUIAOThes Ha npakTuky €CILJI, BukIaneHy B pi3HUX CIIpaBax: MO0
3aCTOCYBaHHS TOJIOKeHb cTarTi 6 KoHBeHil (cnipaBu «AmuHraeiH npotu Cronyderoro KopomiBetBay, «KyTiu
poTu XopBarii», «BonkoB mpoTu YkpaiHm» Ta iH.); 00 BAMOTH PO 0€3CTOPOHHIHN Ta He3aleKHUH cya (CIpaBu
«J1e Ky066ep mpotu benbrii», «CoBTpaHcaBTO-XOJIIUHT» IPOTH YKpaTHW» Ta iH.); MO0 000B’I3KOBOCTI CYZ0BOTO
pitieHHs, sike HaOpaso 3akoHHOI cuiu (crpaBu «[opHcOi npotu ['pewii», «tOpiii Mukonaitosuu [BaHOB mpoTH
VYkpaiam» Ta iH.); 010 ITpaBa Ha eheKTUBHUI 3aci0 MPaBOBOTO 3aXUCTY, SKUU 3aKpimieHo y crarti 13 KonBeHitii
(ctipaBu «lonaep npotu CnonyueHoro KopomnicTBay, «AdaHackeB npotu Ykpainm» Ta iH.). OKpiM 3a3Hau€HO-
0, aIMIHICTPaTUBHI CyIy BpaxoBytoTh Mpaktuky €CILJI, BuKiIaneHy B pillleHHSX MO0 BUMOT, Mepe0aYeHuX y
crarti 1 IIporokony 1 1o KonBeHii, monoxeHHs AK01 CIPAMOBaHI Ha 3aXUCT BiJl Oy[b-sIKOTO MOCSITaHHs Ha MPaBo
0CO0M MHUPHO BOJIOMITH CBOIM MaifHOM (cripaBu «Keuko npotu Ykpainn», «Pomamos npotu YkpaiHm» Ta iH.).

3ayBaxMMoO, 1110 3 OIVISAY Ha MOJIOKEHHs ctaTei 153 Ta 264 Yroau mpo acouianito Mixk YKpaiHoto, 3 of1-
Hi€l cTopoHH, Ta €BporeiicbkuM Coro30M, €BPONCHCEKIM CITIBTOBAPHCTBOM 3 aTOMHOI €HEprii 1 IXHIMHU JiepixKa-
BaMU-WIEHaMHU, 3 1HIIOI cTopoHu (#amni — Yroga npo aconiauiro 3 €C), sixa parudikoBana 16.09.2014 ta nabpana
guaHOCTI 01.09.2017, YKpaina, okpiM iHIIOT0, 3000B’s13aHa ypaxoByBaTh pakTuky Cyny €Bpomneiicbkoro Coro3y

80 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022



KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

(mami — Cyg €C). Sk yxe BiIMIYarOTh HAayKOBIIi, TPAKTHKA HAIlIOHAJLHHUX CYIiB YKpaiHU CBLIYUTH MPO 3aroyar-
KyBaHHsI [TPOLIECY 3aCTOCYBAaHHS He TIJIbKH MOJIOXKEHb YTou mpo acouianito 3 €C, a it npaktuku Cyny €C [8].

Pazom 3 TiM, B YkpaiHi € mpoOiieMa €THOCTI Cy/IOBOi MPAKTHKH, B TOMY YHCII 1 IIOJI0 3aCTOCYBaHHSI I10-
JI0)KEHb MDXKHAPOIHUX JOTOBOPIB Ta MPABOBUX BHCHOBKIB MDKHAPOIHUX CYJOBUX ycTaHOB. OIHAK TOCUIAHHS Y
CYIOBHX PIIIEHHSX aaMiHicTpaTuBHUX cyaiB Ykpainu Ha pitenHs €CILJI ta Cyny €C € HeoOXiTHUM, 0COOIHBO
y CIpaBax, B sIKMX [IPaBOBA IO3UIIisl BUCIOBIIOETHCS BIEPIIE i BUCHOBKH CYIy MOXKYTh MaTtu (pyHIaMEHTaIbHE
3HAUCHHS UL TIPaBO3aCTOCYBaHHS. 30KpeMa, Iie CIPHSIE €THOCTI CYIOBOI MPAKTUKH, BUIIPABIISE HEOTIKH HAIlio-
HAJIFHOTO 3aKOHOJABCTBA, 30IIKYE 13 €BPOIEHCHKOI0 CUCTEMOIO TIPaBa.

Takox cyjoBa cucteMa YKpaiHU HE BIAMOBiAa€ MOTpedaM ChOTOACHHS 1 B HIKMX acrekTax. Tak, Kaapose
3a0e3MeueHHs He € HAJIS)KHUM, CY/IIBCHKUN KOPITYC HE € HE3aJIS)KHHUM 1 BUCOKOTIpOodeciiiHuM, (hiHaHCYyBaHHS Cy-
JIiB HE € JOCTATHIM, PIIICHHS CYIIiB YaCTO HE BUKOHYIOTHCS 400 BUKOHYIOTHCSI HEBYACHO, HASBHI TIPOOIEMH 11010
PO3MEKYBaHHS CYITOBHX FOPUCIMKIIN Ta MiICYTHOCTI CIIPaB TOLIO.

3apyOi>kHUH JTOCBIJl PO3BUTKY CHCTEMH aJMIiHICTpATHBHUX CY/IIB BKa3zye Ha Te, O y KpaiHax CBpomu
CIIOCTEPIraeThbcs MOMIMPEHHA TeHEHIIT 00 YTBOPEHHS BiOKpEeMJIEHOI (aBTOHOMHOT) CHCTEMH OpTaHiB aaMi-
HICTPaTHUBHOTO CyJOoYMHCTBA. 3aranoM B €C HapaxoByeThcs 16 KpaiH, B SKHMX CTBOPEHO OKpEMi BiJ| 3arajbHOi
FOPUCIUKIIIT CUCTEMH Cy/iB, IO CIELialli3yl0ThCcs Ha BUPIIIEHH] aIMiHICTPAaTUBHUX CIIOPIB. 3aJIEKHO BiJ pO3MIpY
TepUTOpii BIMOBIHOI KpaiHH, Ili CUCTEMH € JIBO- YM TPHIHCTaHIiHHUMH [9]. Ane momo ijei BiIoKpeMIICHHS
CUCTEMH aMIHICTpaTUBHUX CY/iB BiJ 3arajbHHUX CY[iB Ta apryMEHTIB Ha KOPUCTb TaKOTO BiIOKPEMJIEHHS, IpO-
TOJIOIICHUX 1HIIIATHBHUMHU MIKHAPOJHUMU €KCIIEPTaMHU Ta YKpaiHChKUMH (paxiBISIMHU y Tay3i pasa, B YKpaini
BiJTUyBa€THCS TIEBHUI CYIIPOTHUB.

[Tynkr 10 posainy 111 Memopanaymy cekpeTapiaTy MO0 BiAMOBIIHOCTI MPOEKTy 3akoHy YKpaiHH Tpo
BHeceHHs 3MiH 10 Koncturymii Ykpainu (oo mpaBocynns), NpUHHATOro €BpOIEHChKOI0 KOMICIE0 3a AeMO-
Kpariro uepe3 npaBo (Benerniiicbka xomicist) min gac 1i 105-ro mienaproro 3acizanas 18-19.12.2015 (BucHoBok
Ne 803/2015), nependavae, mo Komicis Haragye cBOIO HAIOJETNIMBY PEKOMEHJAIIO MO0 CKACyBaHHS BHILIUX
CIeIalli30BaHUX CY/iB, TIPH IEOMY 30€peKEeHHS 3a aIMIHICTPAaTUBHUMU Cyl1aMu aBTOHOMHOCTI [ 10]. OmHak ykpa-
THCBHKI TapIIaMEeHTapi B IIbOMY BHIIAJKY HE MPUCITYXAIHCh 10 JAopamdoro oprany Pagu €spomnu. Tomy € migcraBu
BBa)KaTH, III0 10 MMUTAHHS 3aIIPOBA/KCHHS «aBTOHOMHOI» CHCTEMH aIMiHICTPaTHBHUX CYIIB Ta CTBOPCHHS OKpe-
MOTO BHIIOTO CYITOBOTO OpPTaHy aJIMiHiCTPaTHBHOI FOPUCAMKIIII HAM IIIe JTOBEICTHCS MMOBEPHYTHCS, OCKIIBKY TaKa
MOJIEJTb aJIMIHICTPATHBHOT IOCTHUIIIT Mae HU3KY TiepeBar. 30KpemMa, YpaxoByroUH JOCBi kpain €C, BiokpeMieHa
cUCTeMa aJMIHICTPaTUBHUX CYHIB BiJ 1HIIMX CYIiB, MiJBUILYIOYH NpoQecioHani3M CyIIiB Ta SKICTbh CyZOBOTO
nporiecy, eekTuBHiIIe 3a0e3rnedye CrpaBeJIuBEe Ta CBOEYACHE BUPIMICHHS CIIOPIB y cdepi myOIiuHO-TPaBOBUX
BiJIHOCHH.

Vkazom Ilpesunenra Yipainun B. 3enencekoro Bim 11.06.2021 Ne 231/2021 3arBepmxeno Crpareriro
PO3BUTKY CHUCTEMH NPABOCYJJA Ta KOHCTUTYLIHHOrO cygounHcTBa Ha 2021-2023 poku, B sKii 3aKpimieHo, 110
pesynbraroM peamizamii Ctparerii ctane edekTuBHE (YHKIIOHYBAaHHS CHCTEMH CYJOYCTPOIO YKpaiHH, OpraHiB
CYIUTIBCBKOTO BPSITyBaHHs 1 CaMOBPSIIyBaHHsI, MOAAJBIIE BIPOBAKCHHI IPUHITUITY BEPXOBEHCTBA IpaBa, 3a0e3-
MIEYCHHS HE3aJICKHOCTI IHCTHTYTIB MPABOCYIS BiJ] Oy/Ib-SKOTO TOJITHYHOTO BILTUBY Ta IX MiA3BITHICTH CYCITUIb-
CTBY, TIPOJIOBKCHHS BIIPOBAXKEHHS MIXKHAPOTHHUX CTAHJAPTIB i Kpaux npakTuk Pagu €Bponu i €Bporneiicbkoro
Cotozy [11].

23.06.2022 €Bporneiicbka pafia yxBaJlnia pillleHHs PO HaJJaHHA YKpaiHi cTaTyCcy KaHAUIaTa Ha YWICHCTBO
B €Bporneiickkomy Coro3i. BiamosigHe icTopuvHe pillleHHs MMOKIagae Ha YKpaiHy 0coOuBi 30008’ I3aHHSI OO0
TO/IaJIBIIIOI TapMOHIi3allii HAIIOHATHLHOTO 3aKOHOJABCTBA i3 3akoHO/MaBcTBOM €C Ta MiJBUINEHHS €EKTUBHOCTI
THCTHTYTIB TIpaBocyms. 3 orsiny Ha e BepxoBHa Pana Ykpainu npuiinsuta [ToctanoBy «IIpo meski 3axonu mozo
BHUKOHAHHS 3000B’s13aHb YKpaiHu y cdepi eBporeicbkoi inTerpamii» Bix 29.07.2022 Ne 2483-1X, y saxiit [Tapna-
MeHT [X-ro CKIMKaHHS HAKPECIUB KPOKH MO0 YCIIIIHOTO BUKOHAHHS MIKHAPOZHO-TIPABOBHX 3000B’S3aHB Y
MUTaHHSX €BPONEHCHKOI iHTerpallii.

Takum unHOM, B YKpaiHi MPOAOBXKYETHCS MPOIIEC, CIPSIMOBaHUI Ha 3MIITHEHHS ()YHKIIIOHAILHUX OCHOB
oprasizarii cymToBoi BIaay BiAMOBITHO J0O €BPONEHCHKUX CTAHIAPTIB Ta KPANIMX MDKXHAPOMHHUX MpakTuk. [Ipm
IIBOMY OKPECIIEHO HaIllpsMH YIOCKOHAIECHHS 3aKOHOJABCTBA Ta MOJIEPHI3AIlil CYyIOyCTPOIO, CTaTyCy CYAIiB, CyIO0-
YHHCTBA, BU3HAYCHUX MIKHAPOJHUMH JOKYMEHTAMH, 110, CIIOAiBAEMOCH, B HAUOIMKIHIA TEPCIEKTUBI MOKPAIUTh
JOCTYH OCOOH A0 CIIPaBEIIMBOTO CYIY.

BucnoBkn. OTxKe, €BPONEHCHKI CTAHAAPTH CIPABEUIMBOTO CYIy — 1€ CHCTeMa MPAaBOBUX HOPM, 3aKpi-
IJICHUX MDKHApoaHO-TipaBoBuMHu aktamu €C, pitrennasmu €CIL, Cyny €C, iHITUME €BPONICHCHKUMHE CYTOBUMHU
OpraHaMHu Ta PEKOMCHIAIISIMU €BPOIEHCHKUX MIKHAPOIHUX OpPraHi3alliif, 110 BCTAHOBIIOIOTH MPaBO 0COOHM Ha
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e(eKkTUBHUIT 3aci0 MPABOBOTO 3aXUCTY B HAIIOHAIBHOMY OpTaHi, JIOCTYH J0 CYAY, CIIPaBEJIMBUH Ta ITyONMigHIHA
CYIOBHH po3misia, 000B’A3KOBICTh OCTATOYHOTO CYAOBOTO PillIEHHS TOLIO.

AHanizyoun YMHHE 3aKOHOABCTBO YKpaiHM CTOCOBHO 3a0€3MEUCHHS €BPONCHCHKUX CTaHAAPTIB CIIpa-
BEJIJIMBOTO CYAY, € IiICTABH BBAXKATH, 110 B YKpaiHi perlaMeHTOBAaHUH HEOOX1THUIA 00CAT MPOLIECYaTbHIX rapaH-
Tild, 0 BU3HAYAIOTh CYJOBUHN 3aXUCT 0COOM y cepi myOmiuyHO-TIpaBOBUX BiJIHOCHH. 3BEPHEHHS 10 aJIMiHICTpa-
TUBHOTO CYIy JUIS 3aXHCTY IpaB i cBoOO ironuHu Ha mmincTaBi Koncrutymii Yikpainu rapantyerses. Cyn He MOXKe
BIIMOBHTH Y MPABOCY/II, SKIIO YIIEMIISIOTHCS MpaBa, cBOOOIN Ta iHTepecH (i3MYHHMX OCi0, IpaBa Ta iHTEpPEeCH
IOPUANYHUX 0Ci0 cy0’€KTaMu BIIaJHUX MIOBHOBaXXEHb, iHAKIIIE 11e Oy10 O MOpYILIEHHAM IIpaBa Ha CYIOBHU 3aXUCT,
sIKe 3TiHO 13 mpunucamMu KoHcTutytii Ykpainu He Moxe Oyt oOMexene. OHaK MpakTHYHE 3a0€3MeYCHHS [TUX
TapaHTii 3aJIeXKUTh Bij] YITKOTO 1 HEyXUIBLHOTO JOTPUMAHHS BiJMIOBITHOTO 3aKOHOJABCTBA. UMCICHHI 3BEepHEHHS
rpoMajsiH Ykpainu g0 €CILI cBiguaTh mpo HEJOCKOHAICTh BITYM3HSHOI CHCTEMH TPABOCYIA. 3 OIVISIY Ha Be-
JUKY KiJIBKICTh Ta HEBIUHHE 3pocTanHs pimens €CII y cnpaBax npotu YKpaiHu, SKUMH BH3HAHO MOPYIICHHS
Kongenttii, MoxkeM0 KOHCTaTyBaTH, III0 €BPONICHCHKI CTaHAAPTH Ta MIPHUHIUITK ¥ HAC IOKHU 1[0 3aCTOCOBYIOTHCS HE
MIOBHOIO MipOIO Ta HECUCTEMHO, Y TOMY YHCIIi 1 MMiJ] 4ac BUPILICHHS MyOIi4HO-IIPaBOBUX CIIOPIiB.

Pa3om 3 THM, MUTaHHS MOJANBIIOTO PO3BUTKY 3aXHCTY MPAB JIOAWHY B aIMiHICTPaTHBHOMY CYJOYNHCTBI
VYkpainu 3anumrarThes aktyanbHuMu. [Ipodiemam 3a0e3neueHHs €BPONEHCHKUX CTAHAAPTIB CIIPABEIIIMBOTO CYIy
MPHUIUTSETHCS YMMaJIo yBaru. Pe3ynsraTi HayKOBUX JIOCII/DKEHbB y 1iH cepi CIpsSMOBYIOThCS Ha (pOPMYBaHHS O
HAKOBOTO IPAaBO3aCTOCYBAHHS, CIIPABEAIMBOTO CyAOBOTO IPOIECy, YTBEPHKEHHS IPUHIIUITY BEPXOBEHCTBA

Ipasa.
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ITPABOBI 3ACAJI CIIIBPOBITHUIITBA YKPAIHU TA
€BPOIIEMCBKOI'O COIO3Y B IPABOOXOPOHHIN C®EPI

Y emammi docnioscyromoecs npaeosi 3acadu cniepodimnuymea Yrpainu 3 €eponeiicoxum Corosom y cehepi
npasooxoponHoi JisbHOCHI, BU3HAYAOMbCs 1020 Hanpamku. OcnosHa ysaza npudinena cnienpayi Yxpainu 3 azenm-
cmeamu €C, OisnbHiCMb SAKUX CAPIMOBAHA HA OOPOMbOY 3 MPAHCHAYIOHATILHOIO 3N0YUHHICIIO, 30Kpema, Acenyicio
E€sponeticokozo Coio3y i3 npagooxoponnozo cniepobimuuymsa (Europol), €sponeiicvkoio opeanizayicio 3 numans 1oc-
muyii (Eurojust), €eponeticokoio azeHyicio 3 YRPAGIIHHA ONEPAMUGHUM CNIBPOOIMHUYMEOM HA 306HIUHIX KOPOOHAX
Oeporcas-unenie €gponeticokozo Coiosy (Frontex). Busnaueno, wjo ocHOBHUMU HANPAMKAMU CRIBNpayi € 0Omin cheyi-
ANbHUMU 3HAHHAMU, 3A2ATIbHUMU 36C0CHHAMU, PE3YIbMamamu Cmpame2iuio2o ananizy, inghopmayiero uooo npoyedyp
KPUMIHATbHUX PO3CAI0Y68aHb, HAOAHHS KOHCYIbMAayitl ma niOmpumKu 6 OKpemux KPUMIHATbHUX PO3CTIOY8AHHSX MOUO.

Knrouosi cnosa: Esponeiicoruil Cors, cnispobimuuymeo, €eponon, €gporocm, €sponeticoka acenyis Frontex.

Chernik S.

Legal principles of cooperation between Ukraine and the European Union in law enforcement

The article examines the legal basis of Ukraine'’s cooperation with the European Union in the field of law
enforcement, identifies its main areas. It is pointed out that the constant interaction between the EU institutions and law
enforcement agencies of Ukraine is extremely important at the present stage and contributes to the active fight against
transnational crime. The main focus is on Ukraine s cooperation with EU agencies aimed at combating transnational
crime, including the European Union Agency for Law Enforcement Cooperation (Europol), the European Organization
for Justice (Eurojust), the European Agency for the Management of Operational Cooperation at External Borders. Of
the European Union (Frontex). The main agreements on the basis of which the relevant EU and Ukrainian agencies
cooperate are analyzed. It is established that the main areas of cooperation between Europol and Ukraine are the
exchange of expertise, general information, results of strategic analysis, information on criminal investigation procedures,
information on crime prevention methods, advice and support in individual criminal investigations. An important area
of cooperation between Ukraine and Eurojust is the exchange of data, the establishment of joint investigation teams,
and the provision of expert and practical support for their activities. The European Agency for the Management of
Operational Cooperation at the External Borders of the EU Member States together with the State Border Guard Service
of Ukraine combats illegal migration and cross-border crime through border controls, promotes security at the borders
between EU member states and Ukraine. It was concluded that Ukraine needs to deepen cooperation between European
Union agencies in order to effectively combat crime.

Keywords: European Union, cooperation, Europol, Eurojust, European Agency Frontex.

IMocTanoBka mpodaemu. CborojHi CriBpoOITHUIITBO YKpainu Ta €Bponeiicbkoro Cor3y B MPaBOOXO-
pOHHIH cdepi HaOyBae 0coOaMBOrO 3HaYeHHs. [locTiliHa B3aeMois MiX 1HCTUTYIIAMU €C Ta MPaBOOXOPOHHUMH
opraHaMy YKpaiHW cHpusie akTHBHIN O0poTH0i 3 OpraHi30BaHOIO 3JOYMHHICTIO. YTOAA PO acoLialiio MiX YKpa-
iHoto Ta €BporneiicbkuM Cor30M BU3HAYAE ABOCTOPOHHIO, PEriOHANbHY Ta MIXKHAPOIHY CIIBIIPALIO B MUTAHHAX
00pOTHOM 3 KPUMIHAILHOI Ta HE3aKOHHOK OPTaHi30BaHOK) UM 1HIIOK JISUIBHICTIO, @ TAKOXK 3 METOO 11 more-
peIUKEHHS, 3al00IiraHHsl aKTaM TEPOPHU3MY, TSHKKHM (hopMaM MIKHAPOIHUX 3JI0YHHIB TOIIO. CriBpOOITHUIITBO
y TIPaBOOXOPOHHIHN cepi 3abe3neuyeThes uepe3 B3aeMoiro Ykpainu 3 iHctutyiisMu €C — AreHiiero €Bporei-
cpkoro Coro3y 13 MpaBOOXOPOHHOT0 CHiBpoOiTHULTBA (€Bporoi), EBponeiichbKoo OpraHi3aui€lo 3 TUTaHb FOCTULIT
(E€BporocT), €BPONENHCHKOIO areHINE0 3 YIPABIIHHS ONCPAaTUBHUM CIIBPOOITHUIITBOM Ha 30BHIIIHIX KOPAOHAX
nepxaB-wieHiB €Bporneiicskoro Coro3y (Frontex) Ta iHImmMmu.

© Ceitnana YepHik, 2022
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AHAJI3 ocTaHHIX q0caiTxKeHb i mydaikauniii. [Tutannas criiBpoOiTHUIITBA YKpainu 3 €Bponeiicbkkum Co-
F030M Y cpepi IPaBOOXOPOHHIN ISITLHOCTI € 00’ €KTOM Oararbox MOCHTipKeHb yaeHux. Cepen HUX Cilij] Ha3BaTu:
JI. Tpuniaenko, B. IpineeBy, M. Kapkaua , B. MypagiiboBa, M. Cipanra, O. [IpoHesuua, I. IkoBroka Ta inmux. Hay-
KOBII1 BUBYAJIH AsUTbHICTh PABOOXOPOHHUX OPTaHiB epkaB-uiieHiB €Bporeiicbkoro Corosy, IpaBoBHii CTAaTyC Ta
ponb areHTcTB €C B 60pOTHO1 3 MIXKHAPOIHOO OPTaHI30BaHOIO 3JIIOYHMHHICTIO, IPABOBI ACTICKTH KOOPIUHAIIHHOT
JiSUIBHOCTI Ta opraHizauiiiHo-npaBoBi popMu criBpoOiTHUIITBA TPAaBOOXOPOHHUX OPraHiB Aep:kaB €BpoIeichKo-
ro Coro3y ta Ykpainu. [Ipote, BpaxoBytour HEOOXiTHICTh MOTIIMOJICHHS B3a€MOJIT y 1IbOMY HAMpPSMKY, IIPaBOBE
peryatoBaHHs CHiBpoOiTHULITBA YKpainu Ta €Bponeiicbkoro Coro3y y 60poTh0i 3 OpraHizoBaHOIO 3JI0UYMHHICTIO
noTpeOye OIbII AeTaTbHOTO BUBYCHHSI.

MeTto10 cTaTTi € JOCTiXKEHHS PAaBOBUX 3acaj] CHiBpoOITHUIITBA YKpainu 3 €BporeiicbkuM Coro30M y
cepi MpaBOOXOPOHHOT isTTBHOCTI Ta BU3HAYECHHS IOTO OCHOBHUX HAINPSMKIB.

BukJian ocHOBHOro Marepianay gociaigmxeHnsi. CiBpoOITHUITBO MPAaBOOXOPOHHUX OpraHiB YKpaiHH 3
iHCTHTYHISIMA €Bporieiicbkoro Coro3y € BaXIMBOIO CKJIaIOBOI0 OOPOTHOM 31 3JI0YMHHICTIO. Y IIBOMY KOHTEKCTI
BaXXJIMBUMU opraHizauiiHumu crpykrypamu €C e Arenuis €poreiicbkoro Corwo3y i3 mpaBOOXOPOHHOIO CIIiB-
poGitHunTBa (European Police Office, Europol), €Bporneiicbka opranizamis 3 nutanb octullii (European Union
Agency for Criminal Justice Cooperation, Eurojust), €Bporieiicbka areHiis 3 yrnpasiiHHs OlepaTUBHUM CIIiBpO-
OITHHIITBOM Ha 30BHIIIHIX KOPJOHAX JepkaB-diieHiB €Bponeiicbkoro Corosy (Frontex).

Ines ctBopenHs B €Bponeiicbkomy CoO1031 CHIJIBHOTO BiJOMCTBa, SIKE MaJl0 KOOPAMHYBATH il AepikaB
y 60poThOi 3 OpraHi30BaHOKO 3JIOYMHHICTIO, TOPTIBICI0 HAPKOTHKAMH, HEJIETAILHOK MIrpalli€ro, TEpOPU3MOM
Toio, BUHUKIA ¥ 1980-x pokax XX cT. 4 rpynnsa 1990 poky o4iIbHUKAMH MiHICTEPCTB BHYTPIIIHIX CIIpaB KpaiH
€Bporeiicbkoro Coro3y OyJ0 3amporoHoBaHO chopMyBaTH €BPONEHCHKUI BIJJII IO PO3CIITYBAHHIO 3JI0YHHIB,
OB’ SI3aHUX 3 BUPOOHUIITBOM Ta MOIIUPEHHSAM HApKOTHKiB. CTBOpEeHHS €BpPOMENUCHKOro BiAALTy 1O OOpOTHOI 3
Hapkotukamu (Europol Drug Unit) crano mepimmm KpoKoM JIo 00’ €IHaHHS 3yCHIIb KpaiH-ydacHHIb Y 00poThOi 3
uuMu 3iouuHamu [1, c. 354]. 3rogom cdepa AiSIbHOCTI BiAALTY pO3IIHMPIOBAIACS.

VY gepBHi 1995 poky €Bporelicskoto pagoro Oyna npuiiHaTa Konsenrris npo €Bporio, sika Ha0yna YnH-
HOCTI micna 11 partudikanii BciMa nepxaBamu-wieHamu €C y xoBTHI 1998 pokxy. KoHBeHLis mpo 3acHyBaHHS
€BporrelickKoro nodineicekoro odicy (mani — KoHBeHIlis) BU3HAYMIA HOTO METY, 3aBIaHHs, CTPYKTYPY, OpraHd
YIPaBIiHHSA, TOPSIOK MiSTIBHOCTI TOILO.

BinnosinHo 10 KoHBeHIIii MeTOrO TisUTBHOCTI €BPOIIONY B MeXax CIiBpOOITHUIITBA MIXK JIepyKaBaMH-dJIe-
Hamu 3rigHo 31 Crarrero K.1 (9) Jorosopy €Bpomneticekoro Coro3y BU3Ha4ajaoCs: MOKPALIEHHS 3a JOMOMOTO0
3aco0iB, mependoaueHnx KoHBeHIi€l0, epeKTUBHOCTI Ta CIIBPOOITHUIITBA KOMIIETEHTHUX OPTaHiB y JepKaBax-
yiIeHaxX LI00 3amoOiraHHs Ta 60pOTHOU 3 TEPOPHU3MOM, HE3aKOHHUM OOIrOM HApKOTHKIB Ta IHIIMMHU TSHKKHUMHU
(hopMamMu MI>KHAPOIHUX 3JI0YHMHIB, OCKUTBKH € (DaKTHYHI JOKa3H, 110 OpraHi30BaHa KpUMiHAIIbHA CTPYKTYpa Ji€ B
JiepaBi Ta 110 /B1 i Oijible AeprkaB-4ieHIB BKe 3a3Hall BIUIMBY 3arajbHUX ()OPM 3JI0YHMHIB TaKOIO MipOIo, 110
moTpeOyI0Th CIUIBHUX 3YCHIIb JIepKaB-WICHIB, 3 ypaXyBaHHSIM PiBHsI, BaXKJIMBOCTI Ta HACJIIKIB 3a3HAYCHUX 3J10-
YyuHiB [2].

3 mpuitaarTaM Pimenns Panu €C Big 06 rpyanst 2001 poky MOBHOBaXXeHHsT €BPOITONY PO3IIUPIOBAIIUCS.
3o0kpema, 0 HOro KOMIIETEHIII] Terep BKIIOYAINCS 3II0YMHH MPOTH KUTTA, CBOOOAU M 0COOMCTOI HEOTOpKaH-
HOCTi (YOMBCTBO, 3aBJaHHS TSDKKHX TUISCHUX YIIKOJKEHB); MPOTH BIACHOCTI, CYyCIIJIBHUX 1HTEpECiB i y cdepi
(hiHaHCOBOI HIATIBHOCTI; A€sKi 3704MHU y cepl He3aKOHHOI KOMEPLIHHOI AisIIBHOCTI 1 MPOTH HABKOJIHUIIHBOTO
cepenoBuiia. Bomnoyac €Bpornon HaOyBaB MpaBa CIPUATH KOOPAWHAINT CIIAYMX M 1O KOHKPETHHUX CIpaBax,
CTBOPIOIOUM CHUIBHI ciayi Opuraau 3 Horo npeacraBHukiB [3, c. 109].

VY 2009 pomni Pagoro €spormeticskoro Coro3y Oyno npuitasaro Pimenns «IIpo crBopeHHS €BporeiichbKoro
noJtinercekoro odicy (€Bporony) — ArerarcrBa €Bpomneiicbkoro Coro3y» 3 HOBUMH MOBHOBakeHHsIMU. [lomans-
1a peopranizaiis €Bporoiry BiaOylach Ha MiICTaBi MOJIMKEHb CT. 64 Pimenns Paau €sponelickkoro Coro3y Bia
06 xBitHs 2009 poky «IIpo cTBOpeHHs €BporeichKoro nomineicskoro ogicy (€ppomomny)» (nami — PimeHHs),
sIKe ITOBHICTIO 1HTETPYBaJIO CTPYKTYPY B OpraHizaiiiHo-npaBoBuid MexaHisM €C i BU3Ha4YMIIO HOTO HOBi MTOBHO-
Ba)XCHHS, KOMIIETEHIIi1, 3aBaanHs, ¢yHkuii. Micue3HaxomxkeHHnsaM €Bpornony ctano micto ['aara (Hinepnanmam).
HoBwuit €Bponon BBakaBcs MPaBOHACTYIMHHKOM €Bpornony, ctBopeHoro KonseHiiero. Mera opranizamii — mif-
TPUMKa Ta OCUJICHHS IisJIbHOCTI KOMIIETEHTHUX OPraHiB JepyKaB-WwIEeHIB Ta IX B3a€MHOI CITiBIIpalli y 3arnodiranti
OpraHi30BaHii 3I0YMHHOCTI, TEPOPU3MY Ta IHIIUX TSHKKHX (POPM 3JIOYHMHHOCTI, IO TOPKAIOTHCS TBOX a00 OUIbIIIe
JepXKaB-uJeHiB, Ta y 60poTh0i 3 nuMHu sBUIamMu. KomnereHiiisi €Bporony BKIIOYaE OpraHi3oBaHy 3JI0YMHHICTD,
TEPOPU3M Ta 1HIII TKKI POPMHU 3ITOUNHHOCTI, IO CTOCYIOTHCS ABOX 200 OLIbIIIe JAepKaB-4ICHIB TAKHM YHHOM,
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10 Yepe3 MacIITaOu, TSHKKICTh Ta HACHIIKA BiJINIOBITHUX 3JI0YMHIB BUHHKAE HArajJbHa HEOOXiTHICTh Y CIUIBHUX
JisX JepxaB-uieHiB [4].

3 11 tpaBus 2016 poky €Bporion jaie Ha mijgcTasi Permamenty €Bporneiicbkoro [Tapnamenty ta Pagu €C
Ta Mae oiniifHy Ha3By Arenuis €Bporeiicbkoro Coro3sy i3 IpaBOOXOPOHHOIO CIiBpOOITHUIITBA.

OcHoBHUMU QyHKITIsSIMU €Bponiony €: 30ip, 30epiranHs, 00poOka, aHai3 iHdopmMarrii Ta BizoMocTel; 00-
MiH iH(OpMalli€lo Ta BiIOMOCTIMH; HEBIAKIIAHE MOBIJOMIIEHHS! KOMIIETEHTHUM OpraHaM Jep KaB-4JIeHiB 3a J10-
MTOMOTO0 HAaIIOHAJILHOTO BIUIUTY TIpO (akTH, IO IX CTOCYIOThCS, Ta HeraiiHe iH(GOpMyBaHHS iX TPO 3B’S3KH,
BCTAHOBIICHI MiX 3JIOYMHAMHU; CIIPUSHHS PO3CIIAYBAHHAM Yy JepKaBaX-wieHaX, 0COOIMBO MUIIXOM Tepenadi Ha-
IOHATLHUM BiJiTisIaM BCiel HeoOXiqHOI iH(popMalIii 3 IIbOTO MPUBOAY; 3BEPHEHHS JI0 KOMIIETEHTHHX OPTaHiB Bill-
MOBiJTHHUX JICP>KaB-WICHIB 13 3alIUTaMU MO0 MTOPYIICHHS, IIPOBEICHHS Ta KOOPAMHAIIIT PO3CIiyBaHb Ta HaTaHHS
MIPOTIO3HININ MI0JI0 3aCHYBaHHS CIUILHUX CIIIYUX Opuraja y MeBHUX CIpaBax; HaJlaHHs Jep)kaBaM-dIcHaM BiJlO-
MOCTEW Ta JIOTMIOMOTH B aHalli3i, KOJIM BiIOyBarOTbCSA BEJMKI MDXHAPOJHI 3aXO[H; MiATOTOBKA OLIHOK 3arpo3H,
CTpAaTEeriYHUX aHalli3iB Ta 3arajbHUX JOIOBIJIEH, IO CTOCYIOTHCS 11 METH, y TOMY YHCJIi OIIHOK 3arpo3H, IO I0-
POIKY€ETHCS OPraHi30BaHOIO 3IIOUMHHICTIO [S] . €Bporoin Takok HaOyB MPaBO CaMOCTIMHO BCTyNAaTH y BiIHOCUHU
3 TPETIMU JIepKaBaMU Ta 3 MIXKHAPOJIHUMH YCTaHOBaMHU.

CriBpoOiTHHLTBO €Bponony Ta YKpaiHH 3IIHCHIOETbCA HAa OCHOBI Yroau Mix YkpaiHoto Ta €Bporneii-
CHKHM TIOJIICHCHKUM 0(hiCOM TIPO cTpareriune criBpoOiTHUITBO Bif 4 rpymHs 2009 poky Ta MeMopaHIyMy 1mpo
B3aEMOPO3YMIHHS MiXk YKpaiHOIO Ta €BponeichKUM NMOMIIEHChKUM 0()iCOM 11010 BCTAHOBJICHHS 3aXUIIEHOT JTiHIT
3B 513Ky Bixt 19 Gepesns 2015 poky. 14 rpymas 2016 poKy 3 METOIO MIATPHUMKH YKpaiHH Ta JiepKaB-uwieHiB CBpo-
neiicbkoro Coro3y B 3ano0iranHi i 60poTh0i 3 OpPraHi30BaHOIO 3JIOYMHHICTIO, TEPOPU3MOM Ta iHIIUMH (HopMaMu
MIXXHAPOJHOT 3JI0YMHHOCTI HaIlla JIepKaBa Iianucana Yromy Mixk YKpaiHOW Ta €BpONEWCHKAM MONIICHCEKIM
odicoM mpo cTpaTeriyie Ta onepaTuBHe CHiBPOOITHUUTBO [6].

OCHOBHUMU HAIPSIMKaMHU CITIBPOOITHUIITBA €BpOIONY Ta YKpaiHU BH3HAYAE€THCS OOMIH CHEIialbHUMH
3HAHHSMHU, 3araIbHUMU 3BEACHHIMH, PE3yJIbTaTaMH CTPATETIYHOTO aHaTi3y, iHQOpMAIiEr0 OO0 IPOLEAYp KpPH-
MIHAJIBHUX PO3CIiIyBaHb, IHPOPMAITIEIO PO METOIH 3aI00IraHHs 37I0YMHHOCTI, Y9acTh Y HABYAJILHUX 3aX0/ax, a
TaKOXX HaJaHHS KOHCYJIBTAIlil Ta MiATPUMKH B OKPEMUX KPHUMIHABHUX PO3CITiTyBaHHSX.

3a/utsl CCTEMAaTHYHOI CITIBIIpaIll MiXK KOMIIETEHTHHMH OpraHaMy YKpaiHu Ta €Bporoiry c(opMOBaHO
HamionanbHMA KOHTAKTHUM ITyHKT — BIJIUT TI0 B3aeMozii 3 €Bporonom HamionansHoi mominii Ykpainu. Oxpim
HamionanpHoT moinii YKpaiHu cepe opraHiB, SiKi MarOTh MOBHOBAKEHHSI II0JI0 3aMI00ITaHHs Ta 00POTHOH 3 KpH-
MiHAJIBHUMU NPABONOPYIIEHHSIMH, € Taki: MiHICTepCTBO BHYTpIIIHIX clipaB Ykpainu, Aaminictpauia depxas-
HOI PUKOPJOHHOT cirykOu Ykpainu, ['onoBHuil JlemapraMeHT o GOpOTHOI 3 OPraHi30BaHOIO 3JIOYMHHICTIO Ta
kopynuietro Ciyx0u 6e3nexku Ykpainu, Jlep:xaBHa ¢ickanabHa cinyx0a Ykpainu, HepxkaHa cinyx0a (hiHaHCOBOTO
MOHITOpUHTY YKpainu, HarionanbpHe aHTHKOpYTIITiHiHE Or0po Ykpainu, [‘eHepanbHa mpokyparypa Ykpainu [6].

BaxxnuBoto ckiasoBoro criiBpoOiTHUIITBA YKpainu Ta €Bporielicbkkoro Coro3y B MPaBOOXOPOHHIH cdepi €
B3aeMOJIisl 3 €BPONEHCHKOI0 OpraHi3alli€ro 3 MUTaHb CTHIlT (€BporoCcT), 3acHoBaHOi 28 srotoro 2002 porii.

3apaaHHsIM €BpOIOCTY € MiATPUMAHHS i 3MIITHEHHA KOOPAHMHALT Ta CIIiBPOOITHULITBA MIXK HAallIOHAJIbHU-
MU OpraHaMH CJIIJICTBA Ta 0OBUHYBa4YCHHS y cepi THKKUX 3JI0YMHIB, 110 BILUTMBAIOTH Ha JIBi 200 OiJIbIIe JepKaBH-
yiieHa a0o MoTpeOyIoTh CHIILHOTO OOBHUHYBAY€HHS, 110 I'PYHTYETHCS HA MPOBEASHUX Oomepauisax Ta iHdopmarii,
Ha/IaHI OpraHaMU JIepKaB-4eHIB Ta €BporoysioM [7]. 3 miero MeTor €BpOIOCT KOOPIAUHYE 00MiH iH(OpMaIli€ro,
HAJlaHHS MIPaBOBOI JOIMOMOTH Ta MPOIEC BHIAYi MMPAaBOMOPYNIHUKIB. [0 KOMIETeHII €BPOIOCTY HAlleKaTh BCi
BUJI TSDKKHX 3JI0YHHIB Ta MPABONIOPYIICHB, 3I0YMHH Y cepi BHCOKUX 1HPOPMAIIIHHIX TEXHOJIOTIH, IIaxpaicTBa,
KOpYIILii; Oyab-Ki 3JI0YMHH, 110 3a3iXal0Th Ha QiHaHCOBI iHTEepecu €Bponeiicbkoro Coro3y; eKOJIOriyHa 3II0YUH-
HicTb [8, ¢.92].

BaxxnuBuMu HanpsMKaMu JisSUIbHOCTI €BPOIOCTY €: 1HILIIOBaHHS KPUMiHAJIBHUX PO3CIIiyBaHb, a TAKOX
TIOJIAaHHS TIPOTIO3HUITiN MO0 iHIIIFOBaHHS MEepeciliayBaHb, SKi POBOASITH KOMIIETEHTHI HAIlOHAIBHI OpTraHH, 30-
KpeMma I110J10 37104KHIB poTH (hiHaHCOBUX iHTepeciB Cor03y; KOOPIUHALIIO PO3CIiyBaHb Ta EPECIilyBaHb 100
3JIOYMHIB BKa3aHHUX BHIIE; 3MIIIHEHHS CYTOBOTO CITIBpOOITHHUIITBA, 30KpeMa NUITXOM ypETyIrOBaHHS KOH(MITIKTIB
FOPUCIUKITIN Ta IIJITXOM TiCHOT CHIBIparli 3 €BPOINEHCHKOIO CYI0BOI0 Mepekero [7].

[IpaBOBOKO OCHOBOIO CITIBPOOITHHIITBA MiXK YKpaiHOIO Ta €BPONECHCHKOI0 OpPTaHi3alli€lo 3 MUTaHb IOCTH-
ii € BinmosigHa Yrona Big 27 yepBHst 2016 poky, sika cipsiMOBaHa Ha MMOCUJICHHS CITIBPOOITHUIITBA Y OOpPOTHOI 3
TSDKKUMH 3JI09YMHAMH, 30KpEMa OpraHi30BaHOIO 3JI0YMHHICTIO Ta TEPOPU3MOM.

KomrmeTeHTHUM opraHoM, sSIKW BiIOBiga€ 3a BUKOHAHHA i€l Yroau, € [eHepanbHa mpokyparypa Ykpa-
iHH. 3 METOrO CIIPUSHHS CIIBpOOITHUITBY YKpaiHa Moxe Biapsautu [Ipokypopa 3i 3B’s13Ky 171 €BpOIOCTY 3 BU-
3HAYCHHSM XapakTepy Ta 00CATY IpaBOBUX MOBHOBaXkeHb [IpoKypopa 3i 3B’s13Ky B MEKaX BIACHOI TEPUTOPIT [UIs
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

BHKOHAHHS Horo a0o i1 3aB1aHb y BIAMOBITHOCTI 3 METOO YKJIafieHo1 Yroau. [Ipokypop 3i 3B’ 3Ky OTPUMYE TOCTYTI
10 iHdopmallii, sKa MICTUTBCS B HAI[IOHAIBHOMY PEECTPI JaHMX, 100 KPUMIHAJBHUX MEPEClifyBaHb Yd Oyab-
SKOMY THIIIOMY peecTpi YKpaiHu B Till Mipi, K nepen0dadeHo HalliOHAIBHAM 3aKOHOIABCTBOM ISl POKYpOpa UH
oco0u, sfika Ma€ aHAJIOT14HI TOBHOBAKEHHS.

BaxnmuBuM HarpsiMKOM CIiBpOOITHHIITBA YKpaiHH Ta €BPOIOCTY BHCTYIae OOMiH JaHUMU. BinmoBinHO
710 Yronu CTOPOHH MOXKYTh OOMIHIOBAaTHUCS BCi€r0 iHPOpMAIIi€To, sika € He0OXiTHOIO, BiIOBITHOIO Ta HE HAAMIp-
HOI. BH3Ha4YeHO Takok KaHAIH Tiepenadi iHdopMarlii Ta 3a3HaYa€ThCS PO HAJICKHE, aJIeKBaTHE OTPAIFOBAaHHS
i 00poOKy MepCOHaNbHUX AAaHUX, SKi BOHH OTPUMYIOTh OJHA Bil 0AHOI. CTOPOHH HE MOBIIOMIISIOTH OYIb-SKY
iH(pOpMalIlifo, HalaHy 1HIIIOK CTOPOHOIO, OYIb-AKiil TPeTil JepkaBi UM opraHy 0e3 3rofu OCTaHHKLOI Ta Oe3 Ha-
JIEKHUX 3aXO/iB L1010 3aXUCTY IEPCOHANBHUX JaHUX [9].

€BPOIOCT € KITFOYOBOIO IHCTUTYINEO JIUISl CIIPHUSHHS PO3CIiAyBaHHIM y paMKaxX CIUTBHUX CIITYUX TPYII,
3a0e3MeuyrouH eKCIIepTHY Ta MPaKTHUYHY MIATPUMKY TXHBOI HisiibHOCTI. Hatenep HasiBHI Bci opraHizaniiiHo-mpa-
BOBI 3acajyl Uil BUKOPHCTAHHS MOXIIMBOCTEH €BPOIOCTY CIUIBHUMH CIITIMMHU TPyHaMH, 10 CKIagy SIKHX BXO-
JSITh TPEICTABHUKN YKPATHCHKUX KOMIIETCHTHHX OpraHiB. HalOinpmn BaXKITUBHMHU 3 ONEpAIiHHOI TOYKU 30pYy €
3aciJlaHHsl CIIJIBHHUX CIIIYUX TPYH Yy MITa0-KBapTHPi €BPOIOCTY Ta BUKOPUCTAHHS KOOpAMHAIIIHHOTO TIeHTpY [10,
c.218].

€Bporielicbke areHTCTBO 3 YNPaBIIiHHS OMEPATUBHUM CITIBPOOITHHIITBOM Ha 30BHIIIHIX KOpAOHAX Kpa-
fn-uneniB €C (European Agency for the Management of Operational Cooperation at the External Borders of the
Member States of the European Union — Frontex), mo Oyno 3acHoBane B 2005 porti, criBmpaiitoe 3 YKpaiHOIO B
Mexax mignucanux yroj. Permament Pagu €C Big 26.10.2004 Ne 2007/2004 Bu3HAua€e KOMIETEHINIO €BpoIei-
cbkol arenuii Frontex, a came: KOOpIUHALisl ONEPAaTUBHUX il JepkaB-wieHiB €C 3 0XOpOHM 30BHILIHIX KOp-
JIOHIB; PO3BUTOK 3araJibHOI IHTErpOBAHOI MOJIEII OIIHKY PU3HKIB; HAJaHHS JIOTIOMOTH AepkaBaM-wieHam €C
y HaBYaHHI IEpCOHATy HalliOHAJbHUX MPUKOPIOHHUX CIY>K0 3a JIOIIOMOT0I0 OpraHi3alii 3aHsATh Ha Ha/IHALIi-
OHAJILHOMY PiBHI JUIsl IHCTPYKTOPIB Ta MPOBEACHHS ceMiHapiB; HaJaHHS JOTIOMOTH AepkaBaM-uieHam €C B
oprasizalii HUIMHU CHIEHUX ONepaLii i3 Ienopralii HeJleralbHUX MITPaHTiB; CKJIaIaHHs KaTalory YCIIIHIX
3axofiB nepxas-wieHiB €C, siki Oynu 3AiHCHEHH] Y IpoLieci BUIBOPEHHS HeJleralbHUX MirpanTis [11; 12].

11 yepsHa 2007 poky B JlrokcemOyp3i mix yac 3aciganHss MiHICTpIB FOCTHIIIT Ta BHYTPILIHIX CIIPaB y
dhopmari Ykpaina — Tpiiika €C mianucano Po6o4y TOMOBIEHICTh 1010 BCTAHOBIICHHS ONIEPATUBHOTO CITIBPOOIT-
HUITBA MiX ajMiHicTpaiieto JlepkaBHOT MPUKOPJOHHOT CITy>)kOM YKpaiHu Ta €Bporneichkor areHiiero Frontex
[13, c. 257]. BignoBigHO A0 I1i€l JOMOBIIEHOCTI METOO CITIBIpAIll € MPOTHTiS HEJIEeTaabHil Mirpallii Ta TpaHCKOP-
JIOHHIH 3IIOY4MHHOCTI 3ac00aMH MPUKOPIOHHOTO KOHTPOJTIO, TOCHIICHHS O€3IeKH Ha KOPIOHAX MIX KpaiHaMH-dJie-
Hamu €C Ta YKpaiHOo, PO3BUTOK TOOPHX CTOCYHKIB Ta B3a€MHOI JOBIPH MiXK OpraHaMH IIPUKOPAOHHOI OXOPOHH
Ha KopJIoHaX Mk kpaiHamu-uineHamMu €C Ta Ykpainoto [14]. KoxHi Tpy poKH CKIIaIaroThes TUIAaHU ONIEPATHBHOTO
CHiBpoOITHUITBA MiXk Jlep>KaBHOIO MPUKOPAOHHOIO CIIy>k0010 YKpainu Ta €Bporneiicbkoro areHuieto Frontex.

VY ciepi npaBooXOpOHHOT MisITBHOCTI YKpaiHa TakoXk CHIiBIpaIioe 3 €BporneicbkuM 0ropo 3 60poThOH 3
maxpaiictBoM (European Antifraud Office, OLAF) ta €Bponeiicbkum nomnineiicskum konemxom (European Police
College, CEPOL), siki moromararoth y 3armodiranti Ta 60poTs0i 13 OpraHizoBaHOIO 3JIOUHHHICTIO.

BucHoBku. BaxxiauBuM HalpsIMKOM MiDKHApOJHOTO CIIBPOOITHHUUTBA € B3aEMOJis IepXaB CBITY y 0o-
POTHO1 3 OPraHi30BaHOK 3JIOYMHHICTIO, SIKa CIPSIMOBaHa Ha 3a0e3neueHHs 0OMiHY iH(pOpMAIIi€0 PaBOOXOPOH-
HUMH OpraHaMU Ta HaJaHHs ONEePaTHBHOI, TEXHIYHOI Ta aHATITUYHOI JOIIOMOTH. YKpaiHa aKTUBHO CITIBIPAIIIOE Y
LOMY HanpsMKy 3 €Bporeiicbkum Coro3oM, 30KkpeMa, 3 AreHiniero €Bporneiickkoro Coro3y i3 MpaBoOXOPOHHOTO
ciBpoOiTHUITBA (€Bporioin), €BPONechKO0 OpraHizali€ero 3 MuTaHb CcTULii (€BpotocT), €BpONeHchKoI0 areH-
II€I0 3 YIPABIiHHS OMEPATUBHUM CITIBPOOITHUIITBOM Ha 30BHIIIHIX KOPJOHAX JIepKaB-4cHIB €BPOIEHCHKOTO
Coto3y (Frontex) ta inmmmu arenrcrBamMu. OCHOBHUMH HampsiIMKaMmH CITIBPOOITHUIITBA €: 0OMiH CHeI[ialbHUMHU
3HAHHSMHU, 3aTalIbHUMH 3BE/ICHHSAMH, pe3ybTaTaMH CTPATETIYHOTO aHai3y, iIHPOPMAIIi€0 MO0 MPOIenyp KpH-
MiHAJIBHUX PO3CIiLyBaHb, iH()OpMAIIi€I0 PO METOIU 3ar00iraHHs 3JI0YNHHOCTI, y4acTh Y HABYAJIBHUX 3aX0/aX,
a TaKOXK HaJIaHHS KOHCYJBTAIlIN Ta MITPUMKH B OKPEMUX KPUMIHAIBHUX PO3CIiAyBaHHIX, MIATPHUMAHHS i 3Mill-
HEHHsI KOOpAMHALi Ta CIiBpOOITHUIITBA MIX HAI[lOHAJTbHUMHU OpraHaMH CHiJICTBa Ta OOBHHYBadeHHS y cdepi
TSOKKUX 3JI0YHMHIB, TIPOTHJIIS HEJIETaNbHIA Mirpaiii Ta TPaHCKOPJOHHIHN 3JI04MHHOCTI 3aC00aMU TIPUKOPIOHHOTO
KOHTPOJIIO, IOCUJIEHHA Oe3MeKn Ha KOpIOHaxX MiX kpaiHamu-wieHamu €C Ta YKpaiHOIO TOIIO. 3 METOIO IiJBH-
mieHHs epeKTUBHOCTI criBnpani Ykpaiau 3 €Bporneiickkum Coro30oM y chepi mMpaBoOXOpPOHHOI MisITbHOCTI HEOO-
X1IHO MOTNIMOIOBATH B3a€MOJII0 3 METOIO OOPOTHOU 3 TPAHCHAIIOHAIBHOIO 3IIOUYNHHICTIO.
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ITPABO OCIBb 3 IICUXITYHUMHU PO3JTAJAMHU HA COLIAJIBHI
MNOCJYI'A Y KOHTEKCTI IPABOBOI PEAJIBHOCTI YKPAIHU

3eepueno ysazy na akmyanroHocmi peghopmysanus 8 Yxkpaini HOpMomeopyoi i npaso3acmocosyoi disnbHocmel
¥ chepi HAOAHHA COYIATLHUX NOCTY2 0CODAM 3 NCUXTYHUMU po3nadamu. 3axkyenmosaro, wo & 3akowni Yxpainu «IIpo
coyianbHi nocayeuy ocié 3 NCUXIYHUMU PO3TA0AMU BIOHECEHO 00 OCiD, SKI 3HAX00AMbCA Y CKAAOHUX HCUMMEBUX 00-
CMAsUHax, a omoice, MalOMb NPAGo HA OMPUMAHHI coyianbHux nociye. Hazonoweno, wo 6 3axomi eiocymmii uimkuii
nepenix coyianbHux nociye 01 ocié 3 ncuxiynumu posiadamu. Ilpoananizosano, suxoosuu 3i smicmy Kiacugpixamopa
COYIanbHUX NOCYe, COYIANbHI NOCTY2U, WO MOXCYMb OYMU HA0AHT MaKil kamezopii ocid.

Kniouoei cnosa: npaso na coyianvhi nociyeu, 0coou 3 NCUXIUHUMU PO31A0AMU, COYIATbHO-NCUXON02IUHA peabi-
aimayis, coyianbHo-mpyoosa adanmayis, OeHHUll 002150.

Yaremko O., Shafranskyi V.

The right of persons with mental disorders to social services: in the context of the legal reality of Ukraine

The article concerns the urgency of law-making and law-enforcement activities reforming in the sphere of
providing social services to persons with mental disorders in Ukraine. It has been emphasized that the Law of Ukraine
«On Social Servicesy shows that the legislator included mental and behavioral disorders, invoving those caused by the
use of psychoactive substances, among the sixteen factors that cause difficult life circumstances. Accordingly, people
with mental disorders are classified as persons who are in difficul life circumstances and, therefore, have the right to
receive social services.

It has been highlighted that the Law of Ukraine «On Social Services» lacks an exclusive list of social services
in general, including all those that can be provided directly to persons with mental disorders (or their families). The
law defined only the system of «basic social servicesy, consisting of eighteen social services, which local state executive
bodies and executive bodies of local self-government are obliged to provide to recipients of social services. The entire
list of social services, including those for persons with mental disorders, is contained in the Classifier of social services,
approved by Order Ne 429 of the Ministry of Social Policy of Ukraine dated June 23, 2020.

Based on the content of the Social Services Classifier, the social services that can be provided to this category of
persons (transit-supported accommodation/educational social apartment (house), social adaptation; social and labor
adaptation; care at home; inpatient care; day care; social rehabilitation) were analyzed persons with intellectual and
mental disorders; socio-psychological rehabilitation of persons addicted to narcotic drugs or psychotropic substances;
social-psychological rehabilitation of persons with gaming addiction; physical support of persons with mental and
behavioral disorders; transport services).

The authors claim that certain social services (first of all, those related to rehabilitation, adaptation, care) are
«oversaturatedy» with measures of labor integration into society, which, in our opinion, is a vestige of the Soviet and
post-Soviet past.

Keywords: the right to social services, persons with mental disorders, social and psychological rehabilitation,
social and labor adaptation, day care.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

IHocTanoBka npodaemn. SxicHe peopMyBaHHS COMIATLHO-TIPABOBUX IHCTHUTYIIH Mepeadavae peaabHe
YTBEpKEHHA B YKpaiHi JTIOIUHOLUEHTPUCHKUX 3acal. BinnoBinHo Oynb-sKi HOBalii B YKpaiHCHKOMY CYCITiJIbCTBI
HEeOoOXiJTHO OIIHIOBATH KPi3b MPHU3MY TPaB 1 3aKOHHUX iHTEPECIB JIFOAWHH 1 TpoMaisHuHA. OCcOOINBO aKTyalbHIM
Ha CHOTOJIHIIIIHI € MUTAaHHS pehOPMYBaHHSI HOPMOTBOPYOI Ta MPABO3aCTOCOBYUOT NISUTBHOCTEH Y cepi HalaHHS CO-
iaJbHHUX TIOCIYT 0cO0aM, SIKi CTpa)1aloTh Ha TICUXIYHI pO31au. AJKe, 3 OJHOTO 00Ky YKpaiHa Ma€ BiIMOBUTHCH
HacaMIIepeNl Bill Takoro pyauMenTy Pansacekoro Coro3y sk MaTepHaTiCTChKE CTaBICHHS JACPiKaBH A0 JTIOIHMHY, a 3
THIIOTO — 320€3MeUnTH 0co0aMm, Ki CTPAXKIAIOTH Ha TICUXIYHI PO3JIA/IH, IIPABOBY PEATbHICTb, 32 KO BOHH HIKOJIN
HE BiAYYyIOTh AUCKpUMiHALI{ HA IPYHTI IICUXIYHOTO 3aXBOPIOBAHHS.

AHAJI3 ocTaHHIX J0CHiIKeHb | myOikaniii. 3HaAUHOIO MIPOIO JTOCIIPKEHHS, 1110 TPOBOASTHECS HA ChO-
TOJIHIIIHI B YKpaiHi, IPUCBSIUYEH] 3araJIbHOTEOPETUYHUM MMUTaHHAM y cepi HaJJaHHA COL[IaJIbHUX MOCIYT (CUCTeMI
COIIaJIbHMUX MOCIIYT; CUCTEMI HAJIaHHS COIIAIBHAX MOCIIYT; Cy0 €KTHOMY CKJIa/ly MPaBOBHX BIJIHOCHH i3 HaJaHHS
coLiaJbHUX MOCIIYT; eTalaM OpraHizauii HajaHHs couianbHuX mociyr Ta iH.) (K. ba6iu-Kacbsuenko, P. I'peba,
C. TopbynoBa-Py0aH, 1. BitkoBchka, 0. Jlenucosa, K. JIyoud, A. Mapunsosa, B. Menbauk, T. Mucbskesuy, O.
Canuny, O. lllyona, C. YepHera Ta iH.).

OKpeMo MPOBOAATHCS JOCHTIHKEHHS [IOI0 PO3BUTKY Ta HAJAHHS COLIANEHUX HOCIYT TEPUTOPIaTbHIMHU
rpomagamu (O. Hewocina, T. Cemurina, C. Kapmamok, M. KpaBuenko, JI. Insayk Ta iH.). IIpore maitxe BiacyTHi
y BITYM3HSHIN HayIli Mpalli, Ki CTOCYBalUCs OW TPYHTOBHUX JTOCIIKEHb OCOOIMBOCTEH peatizallii mpaBa Ha co-
HiajbHi HOCIYTH OKpeMHUX KaTeropiit ocid. Hacammnepesn, mo3a yBaroro 3ajJuIiaioTh TOCHIiHKEHHS, 10 CTOCYIOThCS
0Ci0 3 ICUXIYHUMH PO3JTaJJaMH K OTPUMYBadiB COIIaTbHHUX TTOCIYT.

Merta cTaTTi — ZOCTIAUTH MPABO 0Ci0 3 MCUXIYHUMH PO3JIaaMHU Ha COLiaJbHI MOCIYTH B KOHTEKCTI Mpa-
BOBOI peallbHOCTI YKpaiHu.

BukJjan ocHoBHOro Marepiasy aocaimkennsi. Hopmu 3akony Ykpainu «IIpo couianbhi nociyru» (Ha-
OyB 4iHHOCTI 3 1 ciuns 2022 p.) cipsiMOBaHi Ha MiATPUMKY HAHOIIBII COIIAIbHO BPA3JIMBUX TPYIl CYCIIIbCTBA
1 Ha 0ci0 / cimMel, sIKi 3HaXONAThCS Y CKJIAJIHUX KUTTEBUX 00cTaBuHaX. [lo cucremu ¢akTopis, MO 3yMOBIIOIOTH
CKJIaJIH1 KUTTEBI OOCTaBHHH, 3aKOHOJIABEIh 3-TTOMIXK NIICTHAIMATH BKJIFOYHMB TICUXIYHI Ta TIOBEJAIHKOBI PO3IIAIH,
y T. 4. BHACIIJOK BXXUBAHHS ICUXOAKTUBHUX PEUOBUH (I. «r» a03. 2 1. 15 ct. 1 3akony) [2]. BignosigHo oci6 3
MICUXIYHUMH PO3JIaJIaMH BIJTHOCHUTH JIO KATETOPii 0¢i0, SKi 3HAXOAATHCS Y CKIATHUX KUTTEBUX 0OCTaBUHAX, TOOTO
B 00CTaBHMHaX, 110 «HETaTUBHO BILIMBAIOTH HA JKUTTA, CTAH 3J0POB’S 1 pO3BUTOK 0c00H, (DYHKIIOHYBaHHS CiM’T,
sIKi 0c00a / ciM’s1 He MOJKe TIOJIONIaTH CaMOCTiiHO»). Tomy Taki ocoOu (iX ciM’i) MarOTh MPaBoO Ha OTPUMAHHSI CO-
MiaJIbHUX TOCTYT.

3 MCUXIYHUMH PO3JTaJaMH BBAKAIOTHCS 0COOH, SIKi MArOTh MATOJIOTIi, BUKIIMKaHI 3MIHOIO MICUXIKH JIFOIU-
Hu. Taki 3MiHK PSIMO YH OMOCEPEIKOBAHO BILTUBAIOTH HA MPALIE3AaTHICTh JIFOAWHU Ta ii CIoCi0 KUTTS B CYCILIb-
CTBi, Ha I[OZCHHE BUKOHAHHS 3aBAaHb, a TAKOXK Ha aeKBATHE CIPUHHATTS HaBKOJIMIIHBOTO CEPEIOBUINA i MO,
110 BiZ0yBaloOThCS.

3a oginiitHoro iHdopMartiiero BececBiTHROT OpraHizailii OXOpOHH 3I0pOB’ s, MPOOJIEMH 3 TICUXIYHUMH PO3-
JamaMu Xo4a O pa3 y KHUTTI MaB KOKCH YeTBEPTHU. Y PO3BHHEHHX CYCIUIBCTBAX HE 3aMOBUYIOThH TaKi MUTAHHS, &
HaBIIAK{ CTBOPIOIOTH YMOBH, 3a SIKHX JIFOJM BUTHHO PO3MOBIISIOTEH TIPO MPOOJIEMH TICHXIYHOTO 3I0POB s, 3a HEOO-
X1IHOCTI1 BUTBHO 3BEPTAIOTHCS /IO CIIELIANICTIB, MAIOTh KYJIBTYPY PO3YMiHHS OJIHE 1HILIOTO Ta IHTErpyBaHHS Y CycC-
MJIBCTBO 0CI0 3 ICHXIYHUMH PO3JIaJIlaMH, & He BUKHJIaHHS 1X 3 HHOTO Yepe3 MEBHI BIACHI YIIEpeKEeHHS, CTPaxH i
crepeoTun# [5].

VY 3akoni Ykpaian «IIpo corianbHi MOCITYrW» BIACYTHIH BHUKIIOYHHNA TEPEIiK COIiaIbHUX TOCIyT 3a-
rajioM, y TOMYy YHCII BCIX THX, SIKIi MOXYTh OyTH HaJaHi Oe3mocepeHbo ocodaM 3 MCUXIYHUMHU po3iiagaMu (abo
X cimM’sM). 3aKOH BU3HAUUB JIMIIEC CUCTEMY «0a30BHX COIIATbHUX TOCIYTY, IO CKIAIAETHCS 3 BICIMHAMIATH CO-
[iaJIFHUX MOCIYT, SIKi OPraHd MiCIEBOI IeP)KaBHOI BUKOHABYOI BIIAIU 1 BUKOHABYI OPTaHK MIiCIIEBOTO CAMOBPSITY-
BaHHS 3000B’s13aH1 320€3MeYNTH OTPUMYBaUiB collianbHUX ochyr (1. 1 4. 1 ¢T. 1, 4. 6 cT. 16 3akony) [2; 4]. YBech
MepesIiK CoLiaNbHUX MOCIYT, y T. 4. JUIsS 0Ci0 3 MCUXIYHUMU po3iagamMu, MicTuTbes y Kiacudikaropi comianpHux
MOCITYT, 3aTBEPPKEHOMY Haka3oM MiHicTepcTBa collianbHOT MONITHKK YKpainu Bix 23 uepsrs 2020 p. Ne 429 [3].

3yNUHUMOCH HAa OKPEMHUX COLAIbHUX MOCIYrax, 0 0e3mocepeqHbO CTOCYIOThCA OCI0 3 MCUXIYHUMHU
po3nanamH.

TpaH3uTHE NiATpUMaHe MPOXKUBaHHS / yuboBa couiainbHa KBapTupa (OyIMHOK) SIK colliaJibHa [TOCIIyTa MOo-
JIATa€ B HaJlaHHI 0co0aM 3 TICHXIYHUMH PO3JIaJlaMid KOPOTKOTEPMIHOBOTO MIPOKUBAHHS, Y CIIPUSHHI BUPILICHHIO
HUMHU COILIaJIbHUX Mpo0ieM, pO3BUTKY NOTPIOHUX HABMYOK 1 BMiHb JJIS TOTO, 1100 BOHU OYyJIM TOTOBHMH JI0 CaMO-
CTIHOTO JKUTTSI Y «CBOii 3BUYaliHill 00CTaHOBII» a00 B yMOBaXx IiITPUMaHOTO MTPOXKUBAHHS 3 TPYIOI0 0Ci0, Jie
CTBOPEHI HaOMIKEH1 10 CIMEHHUX YMOBU. BaxkiiuBo i Te, 10 Taka MOocayra Mae Ha MeTi 3a0€3MeYUTH COLiabHy

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 3 (31)/2022 91



Sipemko O., WadpaHcbknin B.
MpaBo 0cCib 3 NCUXiYHMMK po3n1aaaMmn Ha couianbHi NOCYrN y KOHTEKCTI NpaBoBOi peanbHOCTi YKpaiHu

MiATPUMKY Ha PiBHI 3M@THOCTI 0Ci0 3 IICUXIYHUMHU po3JaaMu (PyHKITIOHYBATH 1 CIIPUSATH OCOOMCTIH BiIIOBITah-
HOCTI 32 BJIacHE XHUTTI. Moxke HalaBaTUCS CTalliOHAPHO y MPUMIIIECHHI HaJaBava COIialibHOI MOCIyru abo 3a
MiCIIeM MPOKUBaHHS / epeOyBaHHs 0CcO0H 3 TICHXIYHUM po31ajoM (Baoma) [3].

TepuropiaibHi TpoMajt 1 AepkaBa 3000B’A3aHi 0c00aM 3 IICUXIYHUMU PO3JIaJJaMH FapaHTyBaTH HaJaHHS
MOCITYT 13 COMIaNBHOT aJIaTaIlii Ta CoIialbHO-TPYA0BOT afarnTaitii. Taki OCIyrd KOMIUICKCHI i BAMAraroTh y3ro-
JOKEHUX JIiH Ta B3aeMoii pi3HUX (axiBLiB 1j1s HABY4aHHSA, (HOPMYBaHHS, PO3BUTKY B 0Ci0 3 ICUXIYHUMHU PO3JIaJaMU
COIIaTbHUX HABUYOK 1 BMiHb, COIIAJIBHOT KOMIIETEHITIi. 32 HE0OXiJHOCTI 3amy4aroThes (PaxiBil, SKUX YIIOBHOBA-
JKYIOTh Ha 3/iiICHeHHS MpeCTaBHUIITBA IHTEPECIB 0Ci0 3 MCUXIYHUMHU po3nagaMu (BedyTh Bij iX iMeHi mepero-
BOPH, CIIPUSIOTH ¥ peECTpaIlii Micis MpokuBaHHs / mepeOyBaHHs, B 0(OpMIICHHI / BIIHOBIICHHI 1X JOKYMEHTIB, Y
MOLITYKY PiAHUX / ONHU3bKUX, Y BCTAHOBJIEHHI 3B>SI3KIB 3 IHIIMMU (PaxiBLSAMHU, CIIy>KOaMH, 3aKJIaJJaMH, YCTAaHOBaMH,
OpraHi3aIisiMH, I IMPUEMCTBAMH, OPTaHAMH Ta 1H.), HA KOHCYJBTYBaHHS (JIOTIOMAraroTh MpoaHalli3yBaTH KUTTEBI
CUTYallii, O3HaYUTH KOJIO HaWBAXKIUBIIIUX MPOOIEM, CIIOCOOH X BUPILICHHS, CKJIACTH IUIaH BUXOMY 31 CKJIaJHOI
KHUTTEBOI CUTYAIII] TOIIO) 1 HA MOCEPETHHUIITBO (CIPUSAIOTH Y BUPIIICHHI KOH(IIIKTIB, OMPAbOBYIOTH MIUIAXH, YMO-
BH 1 CITOCOOU iX BUPIIIIEHHS, BEAYTh IIEPETOBOPH).

daxiBIIli 1OTIOMararTh 0c00aM 3 TICHXIYHUMH PO3JIalaMi MAaKCUMAJIBHO pecolliani3yBaTucs (10ar0Th Ipo
BiTHOBJICHHA / 3MII[HEHHS POIMHHHX Ta CYCIIIbHO-KOPHUCHHUX 3B’S3KiB, OPraHi30BYIOTh PI3HOMAHITHI COLiabHi
KITyOH, CIIpUSIOTh TIpalleBIAIITyBaHHIO, OpraHi3allii i JisUTbHOCTI TPYI CaMOJIOTIOMOTH, OpraHi3allii JIeHHO1 3a-
WHATOCTI Ta JTIO3BULIS TOMIO).

CyTTIO TIOCIIYTH COIIAIbHO-TPYJIOBOT ajanTaliii € Hacamrepea HaB4aHHs, (JOpPMYBaHHS i PO3BUTOK HE
JIUILE COLiaJbHUX, a i KOMYHIKATUBHUX, (PI3UYHUX, KOTHITUBHUX, TPYAOBUX HABUYOK, YMiHb (Y T. 4. caMmoo0ciy-
TOBYBaHHSI, COIIaJIbHOI KOMIIETEHIIi1), OpTraHi3aiis JeHHOT 3aiHATOCTI 1, 1110 Ba)KJINBO, BU3HAYEHHS TOTOBHOCTI JI0
MpaIeBIaITyBaHHS.

VY mporneci HamaHHS IMX JABOX BHJIB COIIABHUX MOCIYT BEJMKE 3HAYCHHS Mae JornoMora (axisiiB y
HampsIMKy HaJaHHS TICUXOJIOTIYHOT MATPUMKH (OTITUMI3aIlisl TICHXOEMOIIHHOTO CTaHy OCi0, M0 MAalOTh MCUXiY-
Hi po3iau, GopMyBaHHS 3I0HOCTEH 1 CAMOCBIIOMOCTI, CIIPHUSHHS COIiaTbHO-TIPOdeciiHOMY CaMOBU3HAYCHHIO,
CIpsAMYyBaHHS 3yCWIb Ha peai3alito BIacHoi mpodeciiHoi Kap»>epH), KOPEKLii ICUXOJIIOTIYHOTO CTaHy 1 MOBEAIHKH
Y TOBCSAKJICHHOMY KHTTI.

Oco0MMBO BXKJIMBUMH JUISL OCI0 3 IICUXIYHUMH PO3JaJlaMH € COLiabHi MOCITYTH, OB’ A3aHi 3 JOIVISI0M
3a HUMH: JODVIA] CTallioHAPHWH, ICHHUH JOTISAA, TOTIN BaoMma. llepmri 1Ba BUAM COIaNbHUX MOCTYT (OIS
cTalliOHapHUH 1 A0S ICHHU ) HAJIAI0THCS Y IPUMIIIICHH] HaJlaBadya COIiaIbHUX MOCIIYT, a TPETil — BoMa, TOOTO
3a MicIleM TIPOXKUBaHHS / epeOyBaHHs 0Ci0 3 ICHXIYHUMU po3JiagaMu. ToMy MOCITyTy JSHHOTO OISy 1HO/I Ha-
3UBAIOTh «HAIIBCTAllIOHAPHUM JOTIISIIOM» [3].

Sxuro morsy cTalioHapHUHN SIK COIlialIbHa TOCIyTra HEOOX1THO HacaMIepea CTBOPUTH IS 0Ci0 3 IcH-
XIYHHMH PO3JIaJaMH HaJIeKHI YMOBH JJIs TIPOXKUBAHHS, 3a0€3MeUnTH iX XapuyBaHHsIM. [lociayra cramioHapHOTO
JIOTIIsiy OUITbIIE CrpsiMOBaHa Ha 3a0e3reueHHs 0ci0 KUTIOBO-MTOOYTOBUMH YMOBaMH, Ha PO3BUTOK HaBHYOK Ca-
MOOOCITYyrOoByBaHHS a00 Ha JOIIOMOTY B CaMOOOCIyrOBYBaHHI, Ha OpraHi3aliio po3NopaaKy JHs (103BULIA, IEHHY
3alHATICTH) TOIIO. Jlomsa Baoma mnepeadadae 3HAYHOK MipOIO JIOTIOMOTY 0c00i y BHpIIIeHH] 11 JJOMAIIHIX IM0-
OyTOBUX MUTaHb (3aKyMiBIA / JOCTAaBKa JIKiB, IPOAYKTIB Xap4uyBaHHS Ta iH., IPUOUPAHHS KUTIIA, TOTyBaHHS 1XKi,
oriaTa KOMyHaJIbHUX TUIATEXKIB TOIIO), Y HAJaro/KeHHI B3a€MOIT 3 iHIIMMHU (axXiBISAMHU 1 CITy)KOaMu (BUKJIUK
MEJIWYHHX MPaLiBHUKIB, IPALiBHUKIB TPAHCIOPTHUX 1 KOMYHAJIBHUX CITY’KO TOIO), y NPEACTaBHUITBI IHTEPECIB.
JleHHwMIA OIS MICTUTh 3HAYHO MEHIIE JIiH, CIIPSMOBaHUX Ha COIiabHY JIOTIOMOTY 0C00aM 3 TICHXIYHUMH PO3-
JajiaMu, HIX JIB1 omepeaHi couianbHi nmociyru. [IpoTe, Ha BigMiHy Bia HUX, Iependadae JOOMOTY B COLliajIbHO-
TpynoBii aganranii. Illle omHi€ero 11 0COOMMBICTIO € Te, MO SK IS TOCITYyTa, TaK 1 IO BIOMa IependadarTh ICH-
XOJIOTIYHY MATPUMKY 0cO0aM i3 ICUXIYHUMU PO3JiajamMu (40To HE BKITOYAE MOCIyTa ICHHOTO cTamioHapy) [3].

HactynHy Tpymy coIiaieHUX MOCIYT IJIs 0Ci0, 0 MarOTh MCUXIYHI PO3JIaH, CTAHOBJIATH MOCIYTH i3
couiajbHOI peabiniTamii: comianbHa peadiyiTamis 0cid 3 IHTEIEKTYaIbHUMH Ta IICUX1YHUMH MTOPYIIEHHAMH, COIli-
aJIbHO-TICHXOJIOTIYHA peabiTiTais, ComiaabHO-TICHXOJIOTIYHa peadiiTamis 0ci0 13 3aJeKHICTIO BiJl HAPKOTHIHUX
3ac00iB YM MCUXOTPOITHUX PEUOBUH, COLIATBLHO-TICUXOJIOTIYHA peadiniTaiisa ocid i3 irpoBOIO 3aJIeKHICTIO.

3a CBOEIO CYTTIO TaKi MOCIYTH Maibke oqHakoBi. OKpeMi BiIMIHHOCTI MOJIATAIOTh B OCOOIMBOCTX OCIO,
10 MAIOTh TY YM 1HIIY KaTe€ropilo MaToJOrii, BUKIMKaH1 3MIHOIO iX MCUXiKK (0cOOU 3 iHTENEKTYalbHUMH 1 [ICHU-
XI9HUMH TIOPYIICHHSMH; 0COOH 3 IrpOBOFO 3aJICKHICTIO; 0COOH 13 3aJICXKHICTIO BiJI ICUXOTPOITHUX PEYOBUH; 0COOH
13 3aJIeXKHICTIO BiJl HAPKOTHUYHUX PEUOBHH TOIIO), a OTXKe, MOTPeOyIOTh B MpoLeci colianbHOi peadimiTanii gemo
BIIMIHHUX OO HUX I / 3aXOMiB.
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KoHcTuTyuinHe npaBo. AgMiHicTpaTMBHe npaeo i npouec. ®iHaHcoBe nNpago.
IHdopmauinHe npaBo. MixxHapoaHe npaso.

ComianpHa peabimitamnii oci0 3 IHTEIEKTyaJbHUMHU Ta TCUXIYHAMH MOPYIICHHSIMH OXOIUTFOE KOMILJICKC
3ax0/liB, COPAMOBAHUX Ha CTBOPEHH: 1 3a0e3MedeHHs UM 0co0aM YMOB 3aJ1s IXHBOI: 1HTerpallii B CyCHiJIbCTBO;
BiJIHOBIICHHSI COIIaJIbHOTO CTaTyCy; CAMOCTIHHOT pOJUHHO-IIO0YTOBOI MiSIIBHOCTI, aKTUBHOCTI Y CyCHIJIbHOMY
XKUTTI Tomo. Li 3aX0aM OXOILIIOIOTH: HaBYaHHA, (POPMYyBaHHSA, PO3BUTOK 1 MIATPUMKY COLIATbHO-IOOYTOBUX Ha-
BHYOK, TIparieTeparito, apT-Teparito, TPyA0aJanTaIiio, XyI0KHI0 i TeXHIYHY isSUTBHICTH TOMIO 1, IO JYKE BaXK-
JIUBO, TICUXOJIOTIUHY TiATpUMKY. [IpoTe y mpoueci HajaHHA Takoi coliaibHOT MOCIYrd MeTy peabiniTauii ocil 3
MICUXIYHUMH TIOPYIICHHSIMH TParHyTh MEPEBaXHO JOCATHYTH 3a JOTIOMOTOI KOMILUIEKCY COIaIbHUX 3aco0iB,
aHDK ncuxonoriyHux. Ilcuxonoriydi 3aco0u CTaHOBIIATH OCHOBY pecoliaiizallii, o 3AiiiCHIOETHCS 3a J0TIOMOTOI0
TPHOX 1HIIUX 3TayBaHUX COIIAILHUX IMOCIYT (COMiaIbHO-TICHXOJIOTIYHOI peabimiTairii, comiaabHO-TICHXO0IOT19HOT
peabimiTanii oci0 i3 3aJeKHICTIO BiJ] HAPKOTUYHUX 3aCO01B UM ICUXOTPOITHUX PEYOBUH, COLI1ATbHO-TICUXOJIOTYHOT
peabimiTamii ocib i3 irpoBoro 3anexkHicTIo) [3].

ConiabHO-TICUXOJIOTIUHA peadiniTallis 3a3Bu4ail HagaeThecsl ocobam, AKi nepedyBaroTh abo nepeOyBaiu
B CIIEITiali30BaHMX 3aKJaiax, MicJs JOBTOTPUBAJIOTO IX JIIKyBaHHS Yd NiepeOyBaHHS B MEIUYHUX 3aKiagax. Bona
MOJISITa€ B KOPOTKOTEPMIHOBOMY IPOXKMBAHHI, SIKE CYIPOBOIKYETHCS IIPOBEACHHSAM LIOA0 HUX ICUXOJIOrO-Te/a-
TOT1YHUX KOPEKIIiH, ICUXOJIOTIYHIX KOHCYJIBTYBaHb.

JBi iHII1 TOcIyru (CoLiaibHO-IICUXO0IOT1YHOI peadiniTalii 0cif 13 3aJIeXKHICTIO BiJl HAPKOTUYHUX 3aC00iB
YW TICHXOTPOITHUX PEYOBHH, COIIALHO-TICHXOJIOTIYHOI peabiniTamii oci0 i3 irpoBOO 3alIeXKHICTIO) TIOB’s3aHi 3
peabiniTaiiero 0cil, 1110 MarOTh OBEAIHKOBI MOPYIIEHHS, K1 BUHUKIIM Y PE3YJbTaTi BKMBaHHSI HUMH IICUXOAKTHB-
HUX PEYOBHH (TICHXOTPOITHUX PEUOBHH 1 HAPKOTUYHHUX 3ac00iB) a00 3k yepes «irpomaniro». Yacto ocobwu, 1o re-
pebyBaroTh y IUX BUAAX 3aJIEKHOCTI, «OOPUBAIOTH» COLiaIbHI Ta POJUHHI 3B’ A3KH, 4YacTO Mif iX BINTUBOM BUMHS-
FOTh TIPABOTIOPYIICHHS, B T. 4. KpUMiHAIBHI. BiIOBITHO COMiaabHO-TICHXOJIOTIYHA peabiiiTaiis ocio, Mo MaroTh
MOBEIIHKOBI MOPYIIICHHS Yepe3 BXKUBAHHS IICHXOAKTHBHUX PEUIOBHH, ITOEIHYE HATAHHSI METUYHOT, ICUXOJIOTIYHOT
(Y T. 4. i wieHaM iX poauH) i mpaBoBoi gomoMory. Il yac colianbHO-TICHXOJIOTIYHOT peadimiTamii irpoMaHiB iM
HAJIAIOTh JIOTIOMOTY B OTPUMAaHHI 0€30IUIaTHOI IPABOBOI TOITOMOTH, X04a 3HAYHY yBary MPUAUIIIOTH PI3HUM 3a-
XO0JIaM TICUXOJIOTTYHOT (KOHCYJIBTYBaHHIO, TIarHOCTHIII, T ITPHMIII, KOPEKIIii, ICuXoTeparii, peadimiTarii Tomo).

s oci0 3 NCUXIYHUMHU PO3NaJaMH TaKoX Mepend0adeHo coliajbHi MOCIYTH, CIPAMOBaHI Ha CIPUSHHS
X TIepeMIIIeHHIO JIs 33]J0OBOJICHHS 0cOOUCTHX ToTpeO: (Hi3MuHMIA CynpoBin 0ci 3 IHBAIIHICTIO, SIKI MAIOTh I10-
PYIICHHSI OITIOPHO-PYXOBOTO anapary Ta MepecyBaloThCs Ha KpicliaX KOJTiCHUX, 3 IHTENEKTyalIbHIMH, CCHCOPHHIMH,
(hi3MYHIMH, MOTOPHUMH, TICHXIYHUMH Ta TOBEIIHKOBUMHU TOPYIICHHSMH; TPAHCIOPTHI MOCITYyTrH. Taki mociy-
TM HaJaloThCs 0cobaM, siKi 3 00’€KTUBHUX NPUYMH HE MOXKYTh CaMOCTIHHO MEpEeMIllyBaTUCS y TPaHCHOPTI i
TPOMAJICBKUX MICIX a00 MOTPeOyIOTh CYIPOBOAY IIiJI YaC BUKOPUCTAHHS CIIEIaIbHOTO TPAHCIIOPTHOTO 3ac00y
(MmixpoaBToOyCy), COLIaIbHOTO TaKCi. 3MICT TPAHCIIOPTHOT MOCIYTH TAKOXK CTAHOBUTH MPUAOAHHS (KOMIIEHCALIis)
BapTOCTI MaJIHBA.

3a J0MOMOT010 MOCIYTH «TPAaHCIIOPTHI MOCIYTH» HAJaroMKy€eThCsl KOMyHiKallis 0ci0, 110 MalOTh [ICUXiY-
Hi pO3NIajH, i3 3aKJaJlaMH, SIKi HaJJar0Th COIiaJIbHI, aMiHICTPATUBHI MOCIYTH, METUYHY JOTIOMOTY, 3/[IHCHIOIOTh
peabiniTanito Toro. Pi3uUHUE CynpoBig 0ci0 3 ICUXIYHUMU PO3JalaMH, OKpiM IBOTO, epeadayae T0IOMOryY B
KOMYHIKaIIii 3 opraHaMu Jiep>KaBHOT BIIJIH 1 MiCIIEBOTO CaMOBPSTyBaHHS, OCBITHIMH, MEITMYHAMH, TOPTOBEIILHU-
MU 3aKJIaJaMH, YCTAHOBAMH, OpraHi3allisiMU TOIIIO, & TAKOXK 32 HEOOXiTHOCTI JOMIOMOTY B HAITMCAHHI 3a5B, 3aI10-
BHEHHI OJIAaHKIB TOIIO.

BucHoBku. Y 3akoHi Ykpainu «IIpo couianbHi TOCTYTH» O CUCTEMH (DaKTOPIB, 10 3yMOBIIOIOTH CKJIaI-
HI )KUTTEBI OOCTaBWHH, BKJIFOYCHO TICUXIYHI Ta MOBEIIHKOBI PO3JIJIH, Y T. Y. BHACIIOK BXKHBAHHS IICHXOAKTUBHUX
pedoBHH. BinnoBigHo 0ci0 3 ICUXIYHUMU pO3JIaJlaMH BITHECEHO 10 0Ci0, K1 3HAXOAATHCS Y CKIIAIHUX KUTTEBUX
00CTaBHHAX, a OTXKE, THX, [II0 MAIOTh IIPAaBO Ha OTPUMAHHS COIIaJIbHAX MOCTYT.

VY 3aKkoHi BiJICYTHIM BUHSATKOBUN IEpENiK COLaJIbHUX MOCIYT SIK 3arajioM, Tak 1 BCiX THX, IO MOXYTb
OyTH HajaHi O6e3mocepeIHb0 0co0aM 3 MCUXIYHUMHU po3iIagamu (a0o 1X ciM’sM). YBECh NeperiK COmiaabHUX I10-
ciyr nependaueno Kiacudikatopom couiadbHUX MOCTYT, 3aTBEPIKEHUM HaKa30M MiHiCTEpCTBa COLIaIbHOI M0-
nitTuky Ykpainu Bix 23 yepBHsa 2020 p. Ne 429 [3]. TIpote 3a BiACYTHOCTI JOTPUMaHHS 3aKOHOAABIIEM YITKOCTI i
OJTHO3HAYHOCTI y (hOpMYIIIOBaHH] TEPMiHIB CKJIaJHO BUOKPEMHUTH YCi COL[iaJIbHI MMOCITYTH, SIKi CTOCYyBajucs O 0cid
3 ICUXIYHUMH PO3JIaIaMHU.

AHaJni3 3MicTy coliaJbHHUX MOCIHYT, 3a3HaueHux y Knacudikaropi comiaqbHUX MOCIYT, 1aB MOXJIUBICTb
BHOKPEMHUTH TaKi IMMOCITYTH, 5Ki 0€3MMOCEPETHBO CTOCYIOThCS 0Ci0 3 ICUXIYHUMH PO3JIaZiaMH: TPAaH3UTHE ITiITpUMa-
He MpOXKKUBaHH: / yu0oBa colliaibHa KBapTUpa (OyIMHOK); colliajibHa aJamnTallisl; COLialbHO-TPYIOBa aJalTallis;
JIOTJIST BAOMA; JIOTVIST CTAIllOHAPHWHN; IEHHUI OIS, comiaibHa peabiniTanii ocid 3 IHTeIeKTyalbHUMH Ta IICH-
XIYHUMU MOPYLIEHHAMH; COLIIaJIbHO-TICUXO0JIOT14Ha peadiiiTaiis 0cif 13 3aJIeKHICTIO Bl HAPKOTUYHHX 3aC001B UM
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TICUXOTPOITHUX PEYOBHH; COMIaIbHO-IICHXOJIOTIYHA peadiiTamis oci i3 irpoBoio 3alekHICTIO; Qi3uuHU cynpo-
BiJ{ 0Ci0 3 ICUXIYHUMU Ta MOBEIHKOBUMH MOPYIICHHIMH; TPAHCIIOPTHI TOCITYTH.

BBaxkaemo, 1110 OKpeMi comiaabHi TOCayrd (HacaMIIepes Ti, [0 OB’ I3aHi 3 peablIiTallicro, aganTalicro,
bl b

JIOTJISIIOM) «IIEPEHACHYEHI» 3aX0IaMH TPYIOBOI iHTErpallii y CYCHiIBCTBO, 110, HA HANIY MYMKY, € PYIUMEHTOM
PaISTHCHKOTO 1 TOCTPAJISTHCHKOTO MUHYJIOTO, & TAKOXK 32 CBOIM «HA0OPOMY 3aXOJiB TyONIOIOTH OUH 1HIIOTO. Yce
1Ie MO)Ke HEraTMBHO BiZoOpa3uTHCs Ha e(EeKTUBHOCTI peamizamii ocobaMu 3 NCUXIYHUMHU PO3jaJlaMH IpaBa Ha
COIIiabHI MOCITYTH.
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JOCBIJ ITPABOBOT'O PEI'YJIIOBAHHS ITIO3BABJIEHHSA
BATBKIBCBKHUX ITPAB 3A 3AKOHOJABCTBOM
MOJIJIOBU TA OKPEMHX JIEPXKAB €BPOIIEVICHKOT'O COIO3Y

B nayxosiii cmammi 30itlicneHo Haykoge 00CNiONCeHHA 00C8I0Y NPABOBO20 pe2YNio8aHHsA No30asienHs bamb-
KIBCHKUX npag 3a 3akonooascmeom Monoosu ma okpemux depicag €gponeticokozo Corw3y. B cmammi 3a3naueno, wo
3axonodascmeo Pecnybnika Monoosa ma okpemux oepacas €sponeticvkoco Coro3y, nepedbauae cymmesi 8iOMIiHHOCMI,
AK Y Npasogux niocmagax, NopaoOKy 3acmocy8ants no30aeients 6amvKi6CoKux npas, max i y mepminonoeii. 3oxkpema,
no36asieHHs OAMbKIBCLKUX NPA8 8i0N0GIOHO 00 3AKOHOOABCIBA YUX 0EPAHCAB MOHNCEe MAMU HA38Y «NPUNUHEHHS Npasad
niknyeannay (Jlamsis), «nozdasnenna npasa nikaysauusa Hao oumurnowy (Ecmonis), «nosbasnenna 6amokiscvroi 6io-
nosioanvrocmiy (llonvwa). Ilepedbauaemovca 08a 6udu OisHb, 3a AKI ocoba Modxce Oymu nozbasiena 6amvKi6CoKux
npag — KPUMIHALHO KApaHi OIAHHA w000 OumuHu ma Oii w000 HeBUKOHAHHS A00 HEHANeHCHO20 BUKOHAHH OAmMbKiE-
CbKUX 0008 ’A3Ki8; Ni0Cmagow 0/ 3ACMOCY8AnHs N030A81eHHA 6AMbKIBCLKUX NPA8 MOMCe CINAMU MAKOHC N0BEOIHKA
mpemuoi 0cobu, i AKWo bamvKu He baxcaroms abo HeCnPOMOiCHI 3anobiemu 3a2po3. Bionosiono 0o ¢pamnyysskozo ma
C08AYBLKO20 3AKOHOOABCTEA N030ABIEHHA OAMbBKIBCOKUX NPAs Modice 6ymu K NOGHUM (CHOCY8AMUCA YCix OambKie-
CbKUX Npas ocobu), max i 4acmro8uUM (CMocy8amucs auue oKpemux npas abo okpemux oimeil 0coou,).

Kniouogi cnosa: nosbasnenns bamovKieCoKux npas,; 8i0iopanus Oumunu, cyo, 30ilicHenHs 6amvKiGCbKUx npae;
oOmediceHHss DambKiBCbKUX NPAs.

Borsuk V.
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individual states of the European Union

In the scientific article, a scientific study of the experience of legal regulation of the deprivation of parental
rights under the legislation of Moldova and certain states of the European Union was carried out. The article states that
French legislation provides for two types of actions for which a person can be deprived of parental rights - criminally
punishable actions against a child and actions related to non-fulfillment or improper fulfillment of parental duties
(regarding the latter, only a few manifestations of a person'’s behavior are highlighted, which are unconditional grounds
for deprivation of parental rights), other forms of evasion of parental responsibilities towards a child lead to deprivation
of parental rights only if they last for more than two years. Deprivation of parental rights can be both complete (affect
all parental rights of a person) and partial (affect only certain rights or individual children of a person). German civil
law defines the possibility of deprivation of parental rights, defining it as a measure of last resort, which is applied to
persons who do not fulfill or improperly fulfill parental rights and duties, but do not define in detail the grounds and legal
consequences of deprivation of parental rights. Deprivation of parental rights according to the legislation of the member
states of the European Union, which became part of the European Union in 2004 — the Czech Republic, Slovakia,
Latvia, Estonia and Poland, can be called «termination of the right of custody» (Latvia), «deprivation of the right to
custody of a childy (Estonia ), «deprivation of parental responsibility» (Poland) and is used for abuse of parental rights
and responsibilities, improper fulfillment of them, commission of an intentional criminal act against a child or use of
a child who does not bear criminal responsibility to commit a crime, if one of the parents has committed this crime as
an accomplice, committing other actions that may pose a threat to the physical, mental or moral development of the
child, the behavior of a third person, and if the parents are unwilling or unable to prevent the threat. The legislation of
these countries provides for the complete deprivation of parental rights (except for the legislation of Slovakia, which
allows partial deprivation of parental rights). Moldovan family legislation defines a fairly detailed list of grounds for
deprivation of parental rights, however, the procedural order and legal consequences of deprivation of parental rights
are generally similar to Ukrainian legislation.

Keywords: deprivation of parental rights; removal of the child; court; exercise of parental rights; restriction of
parental rights.

IMocTanoBka npodaemu. BignosigHo 1o ct. 164 CimeliHoro konekcy Ykpainu (Hagaii o Tekety — CK
VYkpainu), MaTi, 6aTbkOo MOXYTh OyTH 11030aBJIEH1 Cy/IoM 0aThKiBCHKHUX MPaB, SKIIO BOHA, BiH: HE 3a0paiy TUTHHY
3 TIOJIOTOBOTO OYAMHKY a00 3 1HIIOrO 3aKJIaJly OXOPOHH 37I0pOB’sl 0¢3 MOBAKHOI MPUYHMHU 1 MPOTATOM MIECTH Mi-
CAIIB HE BUSABIISUTN 100 Hel 0aThKiBCHKOTO MIKITYBaHHS, yXWIAIOTHCS Bil BHKOHAHHS CBOIX 000B’S3KiB 11010 BH-
XOBaHHS JUTHHU Ta/a00 3a0e3MeYeHHs 3100y TTs HEIO MMOBHOI 3arajbHOI CEPEHBOT OCBITH; JKOPCTOKO MOBOISATHCS
3 IUTUHOIO; € XPOHIYHUMHU AJNKOToJiKaMu a00 HApKOMaHaAMU; BIAKOTHCA 10 Oy/Ib-IKUX BUAIB eKCILTyaTallii AUTHHH,
MPUMYIIYIOTH 11 10 KeOpaKyBaHHs Ta OpOISHKHHUIITBA; 3aCyMKEHI 32 BUMHEHHS YMHUCHOTO KPHUMIHAIBHOTO MIPaBo-
MOpYLIeHHS MI00 JUTHHU [1].

[TincraBu juis mo30aBiIeHHs 0AaThbKIBCHKHX TpaB Bu3HaueHi y cT. 164 CK VYkpainu i 1ieil mepenik € BH-
YEepIIHUM; AHAJIOTIYHO BM3HAUCHI W MPaBOBI HACIIAKK MO30aBiIeHHS OATBKIBCHKUX IPaB Ul 0coOu, IO iX IO-
30aBieHa y cT. 166 CK Vkpainu (Xxo4a mpaBoBi HACNiIKW M030aBIeHHs 0aThbKiBCHKHX TPaB, SKi HACTAOTH LIS
JTUTHHU TI0 BiJHOIICHHIO 10 CBOIX 0aThKiB, T030aBIeHNX 0aThKIBCHKHX MPaB, 3aKOHOIABCTBO YiTKO HE BU3HAYAE).
B minomy x mo306aBiieHHs1 0aTHKIBCHKUX MPaB TATHE 32 COOOK0 BTPATy 0c00010, M030aBICHO0 0aThKIBCHKUX MTPAB,
0COOMCTHUX HEMaHOBHX MpaB MIOA0 AUTHUHH, 3BUIBHEHHS TaKoi 0COOH BiZl 000B’S3KIB 11010 BUXOBAaHHS AUTHHH,
BTpPATY IHIIUX MPaB, 3aCHOBAHUX Ha CIIOPITHEHOCTI 3 TUTHHOO TomIo. [IpoTe 3a pillieHHIM Cy/Iy Takiil 0co01 Moxe
OyTH HaJaHO MPaBO Ha MOOaYeHHs 3 JTUTHHOK Y nopsaaky cT. 168 CK Vkpainu [2, c. 166]. 3 iHmoro 6oky, He Bci
000B’sI3kM OAThKIB MPHUITHHSAIOTLCS Y pa3i Mmo30aBiieHHs 0aThKiBCHKHX IMpaB. 30Kpema, ocoba, mo30aBicHa 0aTh-
KiBCBKUX MPaB, HE 3BUIBHAETHCS Bil 000B’SI3Ky IIOJI0 yTPUMaHHS AUTHHH, a BiOBiAHO A0 cT. 1183 LluBinsHOrO
KOJIeKCy YKpaiHu OaThbKH 3000B’s13aH1 BiJIIIIKOYBaTH IIIKO/Y, 3aBJIaHy TUTHHOIO, III0JI0 K01 BOHW OyJH 1030aBJIeHi
0aThKIBCHKHX IPaB, IMPOTITOM TPHOX POKIB Micis M030aBIEHHS IX 0aThKiBCHKHX MPaB, SIKIO BOHU HE JIOBEAYTH,
11O IS KO/ HE € HACJIIKOM HEBUKOHAHHS HUMH CBOIX 0aThbKIBCHKUX 000B’s3KiB [2, ¢. 184].

Sk 6aunmMo, yKkpaiHChKe 3aKOHOJJaBCTBO JOCTaTHBO YiTKO BU3HAYAE [TPABOBY OCHOBY 3/IilICHEHHS 1030aB-
JIeHHsI 0aThbKIBCHKHX MPaB, OJJHAK BHHUKAE MUTAHHS II0JI0 3apYO1’KHOTO JIOCBIAY MPABOBOTO PETYIIIOBAHHS TTOPSII-
Ky, MiJCTaB Ta MPaBOBUX HACIHIKIB 11030aBIeHH OaTbKiBChKUX MpaB. IlepenyciM HaykoBHI iHTEpeC CTaHOBHUTH
ciMeliHe 3aKOHOIABCTBO, SIKE BPETYIbOBYE NMUTAHHS M030aBJICHHS OaTHKIBCHKHX IIPaB, AepikaB €BPOIEHCHKOTO
Coro3y, 3BaKalouM Ha MOTEHIiIIHE BpaxXyBaHHS €BPONEHCHKOTO JOCBiTy MPH BUKOHAHHI YKpaiHOIO MiaHy mid
010 HAOYTTs MMOBHOIIIHHOTO WICHCTBA y €Bporneiicbkomy Corosy, a Takok PecmyOiiku Monosa, ockisibku MoJi-
JI0Ba, SIK 1 YKpaiHa I[bOT0 POKy Halyna cTaTycy KaHauaaTa B wieHH €Bpornelicbkoro Coro3y, To0TO MoTeHwiiHe
pedopMyBaHHS BiAMOBIIHOT chepr B MOJIIOBI TAKOK MOXKIIMBE.
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

AHaJi3 ocTaHHIX aocaigkeHb i myomikamiii. [IpoOremarnka mo30aBieHHS 0aThKIBCBKHX MpaB JOCITi-
JOKyBaslacs pAaIoM HayKoOBIIiB, Takux sk I. B. Amomiii, B. I. bopucosa, B. A. Barpac, H. B. Bonkoga, 1. B. XXunin-
koBa, B. O. KoxxeBHukoBa, JI. B. Kpacumbka, O. M. Kyuepenko, O. ®@. JlamueBcbka, M. B. Jlorsinosa, M. B. Men-
okya, B. I1. Muponenko, A. C. HoBocan, 3. B. Pomoscrka, B. 1. Tpy6a, C. . ®ypca, oqHak nUTaHHA 3apyO0iKHOTO
JIOCBITy MIPaBOBOTO PETYIIIOBaHHS 1M030aBIICHHS 0aTbKIBCHKUX TPaB 3aJIMIITHIIOCS 1103a YBarow TOCIiIHHKIB (32
BuHsATKOM JI. B. Kpacuupkoi, ska 4acTKOBO J1OCII/PKyBaIa BiAMOBIHI TUTAaHHS).

MeTo10 cTaTTi € HAyKOBE JOCIIKCHHS JIOCBILy MPABOBOTO PETYJIIOBAHHS 1M030aBICHHS OaTbKiBCHKUX
MpaB 3a 3aKOHOAAaBCTBOM MOJIZIOBU Ta OKpeMHUX JiepxkaB €Bponeiicbkoro Corosy.

Bukian ocHoBHOro martepiajy aociimkenHs. Ciig po3novyaTd aHai3 3apyOiKHOTO TOCBiAY IMpaBo-
BOTO PEryJIIOBaHHS 1030aBJICHHS OaTbKiBCHKUX IMPaB MEpPEenyCciM 3a 3aKOHOMABCTBOM TAaKHX IPOBITHHX JEPKaB
€pporeiicskoro Corosy, sk @paniist Ta HiMmeudnHa, IUBIIbHI KOJEKCH SIKUX CTaJIX OCHOBOIO JUIS ITUBUILHOTO Ta
CIMEHHOTO 3aKOHOJIaBCTBA MIEPEBAXKHOT OUTBINIOCTI JiepkaB €Bporelickkoro Coro3y.

Tak, BinmoBigHO 110 cT. cT. 378 Ta 378-1 dpaHIly36KOTro IUBLUIEHOTO KOJACKCY BU3HAYCHO, IO BiJIIIOBIIHO
JI0 pilleHHs abo BUPOKY CyAy MOXKYTh OyTH 1m0o30aBiieHi 0aTbKIBCHKUX MpaB 0aTbKo Ta MaTH, SIKi 3acyeHi abo
SIK BHKOHABIIi, CITIBBUKOHABIIi, CIIByYaCHUKH TSDKKOTO UM MEHII TSKKOTO 3JI0YHMHY, BYNHEHOTO MPOTH AUTHHU
a00 sIK CIiBBUKOHABIII a00 CHIBYYaCHUKHU 3JI0YMHY, BUMHEHOT'O iX JIUTHHOIO; OATBKO Ta MaTH, SIKi 4epe3 IoraHe
CTaBJICHHSI, 37IOBKUBAHHS CIUPTHUMH HAITOSIMHU UM BKUBAHHS HAPKOTHYHHX 3aC001B, UM Uepe3 BIACHY MOBEAIHKY,
10 HE BiJAIMOBi/Ia€ BCTAHOBIEHUM HOpMaM, YH Yepe3 3JI0YMHHY MOBEIIHKY, Y1 Yepe3 BiCYTHICTb MIKIyBaHHS a0o
MopaJl HapakaroTh Ha HEOE3MEeKy IUTHHY, ii 3I0pOB’ S Ta MOpaJIbHI MPUHIIUAITN; 0AaTHKO Ta MaTH, K1 IPOTATOM JBOX
POKIB YXWIISIFOTBCS BiJI BUKOHAHHS CBOiX OaThKIBCHKHUX OOOB’SI3KiB MO0 TUTHUHU. BiAMOBiIHE CymOBE pilllEHHS
po 1030aBJIeHHs 0aTHKIBCHKHX TPaB 0COOM 13 JIBOX OCTaHHIX ITiJICTaB YXBaIOETHCS HA TTiICTaBi TIO30BY, 1110 I10-
JaHWI OTHUM 13 WieHIB CiM 1, TpoKypopoM abo omikyHOM AUTUHU. [1o36aBneHHs OaTbKIBCHKUX MpaB MOXe OyTH
SIK TIOBHUM (CTOCYBaTHCA YCiX 0aThKiBCHKHX TPaB 0COOM ), TaK 1 YaCTKOBUM (CTOCYBATHCS JIUIIIE OKPEMHX IpaB abo
OKpEMHX JiTeil 0cOOM), a MOHOBIIECHHS 0aThKiBCHKUX MPAB MOXKIIMBE JIHIIIE 32 PILICHHSIM CYIY, IO YXBAIIOETHCS 32
M030BOM OCOOM, SIKHI MOKe OyTH TIOIaHO HE paHillle, HiXK Yyepe3 piK MicIs MPUHHATTS pillIeHHS PO M030aBICHHS
OarbkiBCchKUX TIpaB [3, c. 188-189].

HiMenpkuii muBibHUA Kogieke y §1666 3a3Havae, mo sAKmo ¢GizudHe, ICuXidHe abo TyXOBHE 310POB’S
JUTUHHA HAPAKAETHCS HA PU3UK, IO MOB’S3aHUIA 3 HEHAIC)KHUM 31HCHEHHSIM OaThKIBCBKOI TYpOOTH, 3HEBArok0
JI0 TUTHHY, 3 TIOBEIHKOIO TPETHhOT 0COOM 4M 3 THM, 0 OAThKU HE 3 BJIACHOT BUHH HE MOXYTh BITIOPATHCS 13 CBO-
iMH 000B’sI3KaMH, Cyl 13 CIMEHHMX CIIpaB MOBUHEH MPUNAHATH HEOOX1/IHI 3aX0AU LIOAO0 YCYHEHHS IIbOTO PHU3HKY,
OCKIJIBKHM 0aThKH He 0aXaroTh HOTO ycyHeHHs. OIHHAM 13 TaKUX 3aXOJiB MOXKe OyTH M030aBJIeHHs 0aTbKiBCHKUX
paB, 3aCTOCYBAHHsI SIKOTO JTOMTYCKAETHCS JTUIE Y BUIIAJKY, SKIIO 1HIIII 3aX0JM BUSBITHCS 0€3pEe3yIbTaTHUME YK
HEIOCTATHIMU JIJIsl YCYHEHHsI BIJIMOBITHOTO PH3HKY [4, ¢. 426-427].

Sk 6aunmo, QpaHITy3bKe 3aKOHOJABCTBO Tiepeadavyae aBa BUJIU JIisiHb, 32 SIKi 0co0a Moxke OyTH 1mo30aB-
NeHa 0aThKiBCHKUX NpaB — KPUMIHAIBHO KapaHi JisIHHS 00 JUTHHU Ta JIii 0710 HeBUKOHAHHS a00 HEeHAJeK-
HOTO BUKOHaHHS 0aTbKiBCBKUX 000B’5I3KiB (11010 OCTAaHHBOTO BUJILJICHO JIMIIE KUTbKA MPOABIB MOBEAIHKA 0COOH,
o € 0e3yMOBHMMH TIiICTaBaMH JUIsl 1T030aBICHHS 0aThKIBCHKHX TIpaB), iHII (OPMU YXHIICHHS BiJ] BAKOHAHHS
0aTbKiBCHKMX 000B’SI3KiB MIOJI0 TUTHHU IPU3BOJISTH J0 M030aBICHHS 0aThKIBCHKUX MPAB JIHIIIE, KO TPUBAIOThH
MoHa/T iBa poku. [1o30aBiieHHs 0aThKIBCHKUX IPaB MOXKe OYTH SK TOBHUM (CTOCYBAaTHCS yCiX OAThKIBCHKUX IMPaB
0co0M), Tak 1 YaCTKOBUM (CTOCYBAaTHCS JIMIIE OKPEMHX TpaB ab0 OkpeMux JiTei ocodbu). Himenbke UBiIbHE 3a-
KOHOJIAaBCTBO BU3HAYa€ MOXKITUBICTH 1M030aBlIeHHs 0AThKIBCHKUX ITPaB, BU3HAYAIOUH HOTO SIK KpalHiil 3aXif, SKUi
3aCTOCOBYETHCS 10 0Ci0, 110 HE BUKOHYIOTh a00 HEHAJIE)KHO BUKOHYIOTh OaThKIBChKi ITpaBa Ta 000B’A3KH, OIHAK
HE BU3HAYAIOTh JIOKIIAIHO ITiJICTABH Ta MPaBOBI HACIIIKH 11030aBJICHHS OAThKIBCHKHX TPaB.

SIKII0 PO3MISTHYTH 3aKOHOIABCTBO JIeprKaB — WieHiB €Bpornelicbkoro Corosy, 110 YBIMIIUIK 10 0ro cKiIamLy
2004 poky — Uexii, CnoBauunnu, JlatBii, EcTonii Ta [TonbImi, ciix 3a3HaYMTH, IO € PI3HHLA Y IPABOBOMY pery-
JFOBaHHI M030aBJIeHHs 0aTbKIBCHKUX IPaB, SIK y MPAaBOBHX IiJCTaBaX, MOPSIKY 3aCTOCYBAHHS IIbOTO 3aX0Iy Bil-
MTOB1TaJIbHOCTI, TaK 1 y TEPMIiHOJIOTI1.

UYecbkuil HUBUIBHUHN KOJIEKC Tiependayae MUPOKUH MepesTiK miacTaB AJis mo30aBieHHs 0aTbKiBChKHX MPaB
— 37IOBXMBaHHS 0aThKiBCBKUMHM IIPaBaMH Ta 000B’S3KaMH, HEHAJIC)KHE X BUKOHAHHS, BAMHEHHS YMHCHOTO 3J10-
YHHHOTO JiISTHHS TPOTH JUTHHH a00 BUKOPHUCTAHHS TUTHHHU, IO HE HECE KPUMIHATIBHOI BiIIIOBINANBHOCTI, JUIS
BYMHCHHS 3JIOUMHY, SIKIIO OAWH i3 0aThKiB BUMHUB IIeH 3704MH sK criBy4acHUK (§871). [Toz6aBneHHs OaTbKiB-
CHKHX IIpaB 3YMOBIIIOE BTpaTy yciX OaThbKiBCHKHX MpaB Ta 000B’S3KIB 0C00010, KpIM alliMEHTHUX 3000B’s3aHb
moxo nutuau (§874) [5].
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LluBineHuit 3akoH JIaTBii BUKOPHCTOBY€E MOHSTTS «IT030aBICHHS IpaBa IIKIyBaHHSM) Ta IIPHUITMHEHHS
mpasa MIKIyBaHHM, MEPIIC € aHAIOTOM IHCTUTYTY M030aBIICHHS 0aThKIBCHKUX MpaB, JPYre — aHaJIOrOM iHCTH-
TYTy BiiOpaHHs JUTHHU Oe3 1mo30aBieHHs 0aThKiBCHKHX IMpaB. 30kpema BiAmoBigHo mo m. 200 [{usineHOTO 3a-
KOHY, OJIMH 13 0aTbKiB MO)ke OyTH 1030aBlIeHMIA NpaBa MiKJIyBaHHS, AKILIO: 13 HOro BUHU (BHACTIIOK HAaBMUCHOT
Iii yu HepbanocTi OaThbka) CTBOPEHA 3arpo3a i 3IM0POB’S UM JKUTTS JUTHHH; 3JI0OBXHBAE CBOIMHU ITpaBaMu abo
He 3a0esmeuye TypOOTy Npo AUTUHY Ta HAIAZ 3a 1 1€ MOXKE CTBOPHUTHU 3arposy Ui (Gi3MYHOT0, pO3yMOBOIO M
MOPAJIBHOTO PO3BUTKY NUTHHH. [1030aBICHHS TpaBa MKIyBaHHS JI0 OJHOTO a00 000X OaThKiB SIK OCTaTOYHUH 3a-
¢i6 3actocoBye cya. Cyq, He 1030aBIsAI0uN MpaBa MiKIyBaHHS, MOKE TaKOXK IMONEepeAUTH OAaThKIB 1 MOCTaBUTH 1M
Ha 000B’s30K BUKOHATH TIEBHI JIii 3 METOI0 yCYHEHHs HeOe3neku it AuTuHU. Binnosigno no . 203 L{usineHOTO
3aKOHY IPABO MIKIIyBaHHA Y 0aTbKiB MPUIHHAETHCS, SKIIO0 CUPITCHKUM CYIOM BH3HAHO, LIO: ICHYIOTh (DaKTH4Hi
MIEPETIOHH, IO TT030aBIISIFOTh 0CO0Y MOXIIMBOCTI TYpOOTH TIPO JAUTHHY; JUTHHA 3 BUHUA OCOOH (4Uepe3 cBimomi Iii
abo HenbamicTp) nepeOyBae y HeOE3MEUHUX I 3T0POB’° s a00 JKUTTS yMOBaX); 0c00a 3JI0BKUBAE CBOIMU MPaBaMU
abo He 3a0e3meduye oMY Ta HAlMIAY 3a TUTHHOIO; 0aThKO JaB 3rOy Ha YCHHOBJICHHS AUTHHH, 32 BUHSATKOM BH-
MaJIKy, KOJIH BiH SIK TIOIPY}OKS AB 3r0y Ha YCUHOBIICHHS TUTUHH 1HITAM 3 TIOIPYOKST; KOHCTATOBAHO HACKUIIBCTBO
0co0M HaJ TUTHHOIO ab0 € OOTPYHTOBaHI MiI03pH MPO HACHIBCTBO 0COOW HAJ NUTHHOIO. [lo30aBistoun mpaBa
MIKTYBaHHS OJJHOTO 3 0aThKIB 00 KOHCTATYIOUYH IIPUIMHEHHS [TpaBa MiKITyBaHH:, Cy/ IIepeae TUTHHY il OKpeMe
MIKITyBaHHS 1HIIOMY 3 0aThKiB a00 JJOPyYa€e CHPITCHKOMY CyIy 3a0€3IEeUUTH IM03aciMeiiHy TypOOTy PO JTUTHHY.
[paBo mikmyBaHHS Yy 0COOHM MOXKE OYTH IMPUIHHEHO TAKOXK y BHUIIAJKAX 3JIOBMHCHOTO BUKOPUCTAHHS HEIO CBOTO
MpaBa Npy HEBUKOHAHHI TIOCTAHOBH CYIy y CIIPaBi, 1[0 BUILTMBAE 3 MIPaBa MIKITyBaHHS a00 CIUIKYBaHHS, SKIIO 11¢
3aBJa€ CyTTEBOI IIKOIU AUTHHI 1 AKIIO HE iCHY€ MEPEIKOo ] IHIIIOMY 3 0aTbKiB 3/11HCHIOBATH TYpOOTY MPO JUTHUHY.
V pasi ycyHEeHHS 3a3HaYCHUX NPUYMH, MOXIIUBHIM € BiTHOBJIEHHS NMPHUITMHEHOTO TIPaBa MIKITyBaHHS 32 PIICHHIM
CUPITCHKOTO CyAY, Y pa3i, AKIIO BOHU MPOJOBXKYIOTHCS MPOTATOM POKY — CUPITCHKHII CyJI TOJA€ TI030B MPO 1M030aB-
JIeHHsI 0aThKiBCHKUX TIpaB I1i€l ocodu [6].

JBa BUIIM BTpy4YaHHA Cyly Y IUTaHHS 311HCHEHHS 0aThKiBCHKHX 00OB’S3KiB 3aCTOCOBYIOThCA y CIOBaIlb-
KOMY 3aKOHIi PO CiM 10 — OOMEKeHHSI 3/TiiiCHEHHsI 0aThKIBCHKUX TIpaB Ta 1M030aBlIcHHs 0aThKIBCHKUX TpaB. Tak,
BiAnoBiHO § 38 3aKoHy, SAKIIO OJHOMY 3 OAaTHKIB IEPEIIKOKAE 31HCHEHHIO CBOIX 0aTbKIBCHKUX 000B’SI3KIB cep-
103Ha TIepenIKo/a 1 SIKIIO IIe Bi/IMOBiIae iHTepecaM HEITOBHONITHLOI TUTHHU, CYJI MOYKE IIPU3YITHHUTH BUKOHAHHS
0aThKiBCbKMX 000B’S3KIB. Y pa3i HEOOXi1IHOCTI B iHTepecax HEMOBHOJITHBO! TUTHHU CyH OOMEXYe 31iHCHEHHS
0aTbKiBCHKHX TpaB 0aThKaMH, SKIIO BOHH KHUBYTh MOCTIHHO HEBIIOPSIKOBAHIM CITOCOOOM JKUTTS; B3araii He BU-
KOHYIOTh CBOiX 0aThKIBCHKHX 00OB’s3KiB, 200 HE 3/IHCHIOIOTh BUXOBAHHS HETIOBHOIIITHRO! IMTUHU. Y pIllIeHHI,
o oOMexye 3ilicHeHHs 0aThKIBCHKUX TIpaB, CyJl 3a3Ha4a€e oOCST MpaB Ta 000B’s3KiB, Ha SIKi MOITHPIOETHCS 00-
MeKeHHS. SIKio 0aTbKo 3710BXKHMBa€ CBOIM OaTbKiBCHKUM O0OB’SI3KOM, 30KpeMa IIIJISIXOM KOPCTOKOTO MOBOKEH-
Hs1, 3HEBArW JI0 HEMTOBHOMIITHLOI JUTHHHU 200 1HIIOTO KOPCTOKOTO IMTOBOPKEHHS 3 HEITOBHONITHLOKO TUTHHOIO, 200
Cepiio3HO HEXTYeE 3MIINCHEHHSIM 0aThbKIBCHKOI BIAMOBIIaTBLHOCTI, HE3BAXKAIOUH Ha MOTEPEIH] MOTIEPEIKEHHS, CyII
mo30aBmsie OaThKIB peanmizaiii 0aThbKIBCHKHX TpaB. SKIIO CylIoM NPUHHATO pilleHHS NMpo oOMekeHHs abo Io-
30aBJIEHHS! BUKOHAHHS 0aTbKiBCHKUX 00OB’A3KiB, a00 MpO MPU3YHNHHEHHS X 311HCHEHHS TUIBKU IIOJO0 OAHOTO 3
0arbKiB, IHIIUI 3 0ATHKIB 3IHCHIOE OATHKIBCHKU 000B’ 130K y IOBHOMY 00C531, Y pa3i HEMOXKITUBOCTI 311HCHEHHS
IHIITUM 13 6ATHKIB — CYJI IPU3HAYAE OMIKYHA JUISl HETOBHOMITHROI TuTHHU. OOMEXeHHs a00 1030aBIIeHHs OATHKIB-
CHKHX IpaB 0coOW HE BIUIMBAE Ha 00CSAT ii aJJIMEHTHUX 00OB’S3KiB IIOJI0 JUTHHH [7].

B EcroHchkoMy 3aKoHi Ipo ciM’10 y cT. ¢T. 134 Ta 135 3a3HauaeThCs, M0 AKIIO (I3UIHOMY, ICUXIYHOMY
M TyXOBHOMY OJaroroiy4dio JUTHHH, a0o ii MaifHy 3arpokye 3J0BKMUBAHHS OaThKaMH iX IPaBOM ITiKIyBaHHS,
3aJUILEHHS IUTUHM 0e3 HarIsay, He3JaTHICTh 0aThbKiB BUKOHYBATH CBOi 00OB’S3KH UM MOBEAIHKY TPEThOi 0COOH,
1 sIK1I0 OaThKHM He 0a)XaroTh a00 HECTIPOMOXKHI 3aMo0IrTH 3arpo3i, Cy/1 MpuiMae HeoOXiIHI 3aX0/I1 JIJIs 3armo0iran-
HS 3arpo3H, B TOMY YHMCII M030aBiIeHHA 0AaThKIBCHKUX IMpaB (OQiliiiHO — «11030aBiIeHHs NpaBa MIKIyBaHHS HaJ
JIUTHHOIOY ), OJHAK JIUIIC B TOMY BUIIQJIKY, SIKIIO 1HIII 3aX0/AX HE Al Pe3yJbTaTiB i, KIIO € MiJICTaBH BBaXaTH,
10 X 3aCTOCYBaHHS € HEOCTATHIM JUIs 3armo0iranHs 3arpo3i. J{omycKaeTbes sk CyTTEBE OOMEKEHHS, TaK i ITIOBHE
mo30aBICHHS TIpaBa MiKITyBaHHA [8].

VY nonbebkoMy Komekci nmpo ciM’1o Ta OmiKy BUKOPUCTOBYETHCS MOHSTTS «IIPU3YMUHEHHS 0aThKiBCHKOL
BiJINIOBIIAJIBHOCTI» Ta «1030aBJICHHS 0ATbKIBCHKOT BiJIOBIIAIBHOCTI», I1i 3aX0IH CyJ 3aCTOCOBYE Y pa3i BUHHK-
HEHHs 3arpo3U HaliKpalumM iHTepecaM AuTuHu. [IpusynunenHs abo mo36asieHHs 0aThKiBChKOT BiAMOBIAIbHOCTI
3aCTOCOBYIOTBCS SIK KpaifHi 3aX0/i — SIKIO 0aThKiBChbKa BiJIMOBIANBHICT, HE MOXKE OyTH 3/iiCHEHa uepe3 Io-
CTiliHE TIEPEIIKO/KaHHSI, a00 SKIO 0aThKU 3JIOBKHUBAIOTH 0ATHKIBCHKOIO BIATIOBIIATBHICTIO 200 TPy00 HEXTYIOTh
cBOIMH 000B’sI3KaMH IO BiTHOIICHHIO /IO JUTHHY, a MONEPEIHbO BUMHEHI 3aX0/IU HE AU Pe3yJbTary, CYl OMiKH
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M030aBHUTh 0aTHKIB 0ATHKIBCHKOT BIIMTOBIIATLHOCTI. SIKIIIO MPUYHHA, SKa CTaJIa IMiJICTaBOO JUIS IT030aBJICHHS 0aTh-
KiBCBKOT Bi/INTOB1AaIbHOCTI, IEpeCTaHe iCHYBaTH, Cy[l OIiKA MO€e BiTHOBUTH OaTbKiBCHKY BiIOBIJAJIBHICTS [9].

Cimelinuii xonekc PecnyOnikn MongoBa Bu3Hadae, mo OaTbKo i MaTH MOXYTh OyTH 1mo30aBiieHi 0aTh-
KIBCHKHX TPaB, SKIIO: YXWISIOTHCS BiJl BUKOHAHHS OaThKIBCHKUX OOOB’SI3KiB, 30KpeMa BiJ| CILIATH aJliIMEHTIB,
BiJIMOBIISIFOTHCSI B3TH JTUTHHY 3 MOJIOTOBOTO OYJMHKY, 1HINOI JiKyBaJbHOI 800 BUXOBHOI YCTAHOBH, 13 3aKJIaTy
COLIIaJIbHOTO 3aXUCTy a0o0 1HIIOI MOAIOHOI ycTaHOBU 0e3 MOBaXXHUX MPUYMH; 3JIOBXKHUBAIOTH CBOIMHU IIPaBaMu;
JKOPCTOKO TIOBOISATHCS 3 JUTHUHOK, Y TOMY YHCII 3aCTOCOBYIOTH (hi3muHe abo INMCUXiYHE HACHIBCTBO, POOIATH
3aMax Ha ii cTaTeBy HEJOTOPKAaHHICTh; HEraTHBHO BIUIMBAIOTH HA JUTUHY aMOPAILHOIO TTOBEIIHKOI; CTpaxia-
IOTh Ha XPOHIYHUH aJKOTOMi3M a00 HapKOMaHiI0; BANHIIN HABMUCHHUH 3I0YMH HPOTH KHUTTS Ta 300POB’SI JUTHHH
a00 MPOTH KUTTS Ta 3MOPOB’ S YOJOBIKA; @ TAKOXK B 1HIIMX BUITAJKAX, KOJIH IIbOTO BUMATAIOTh IHTEPECH JUTHHH.
[To36apneHHsT OaTHKIBCHKUX TPaB MPOBAJIUTHCS TIIBKKH B CYJJOBOMY MOPSAKY; IMO30B MPO M030aBIeHHs Oarbka
Yy MaTepi 6aThKIBCHKUX IMTPaB MOXYTh ITO/IaTH BiJMOBITHO MaTy 4u 0aThKO, OMIKYH UTUHU, & TAKOXK MICIICBUI/
TepUTOpiaNbHUN opraH omiku. JJuTrHa, 6aThku sKOi (200 OIWH 3 HUX) M030aBJIeHI OaThKIBCHKUX TpaB, 30epirae
MPaBO KOPUCTYBAHHSA KUTIOBUM MPUMILICHHSM, a TAKOX yc1 MaliHOBI MpaBa, 110 IPYHTYIOTECS Ha (akxTi cropif-
HEHOCTI 3 0aTbKaMH Ta 1HIIUMHU POJAWYAMH, Y TOMY YHCIIi MPaBo Ha OTpuMaHHs cnaamman. Ocobu, mo3daBieHi
0aTpKIBCHKHX IPaB, MOXXYTb MaTu OOa4eHHs 31 CBOIMU JITbMH JIMIIE 3 JO3BOJIY TEPUTOPiaJIbHOTO OpraHy OIiKH,
3 ypaxyBaHHSM 000B’SI3KOBOTO MOPSIKY AYMKH TUTHHH BiAMIOBIIHO 0 11 BiKy Ta cTymeHs 3pinocTi. [lobaueHHs He
JIOIYCKAIOThCS, SIKIIO 3yCTPidi 3 0aThKaMU MOXKYTh 3aBIaTH IIKOMU (i3UIHOMY YU PO3YMOBOMY PO3BUTKY TUTHUHH,
SIKIIO OYCBHIHO, IO OATHKU HE 3[aTHI Ha CHIIKYBaHHSI, a TAKOX SKIIO 3 SKUXOCHh IMPUYUH CIUIKYBAaHHS CyTEp-
SUUTh IHTEepecaM AUTHHU 200 SKIIO ITiJ] Yac CYI0BOTO PO3IIISAY TUTHHA BHCIOBIIIA CEPHO3HI 3alICPEUCHHS IOA0
CIUIKyBaHHS 3 OaTbkaMu. BigHOBJIGHHS 0aThKIBCHKUX MPAB € MOXIIMBUM JIMIIIE, SKIIO 3HUKIHM Ta BiICYTHI 00-
CTaBHHH, IIO MMPHU3BEIH J0 1030aBICHHS 0aThKiBCHKUX PaB, Ta BiIHOBICHHS 3MiHCHIOETHCS HA KOPUCTH TUTHHH,
1 JMIIIe B CYTOBOMY TOPSIKY Ha MiJCTaBi 3asBH 0COOH, 11030aBICHOT 0aThKIBCHKHX TIpaB, 32 000B’SI3KOBOT yJacTi
TEPUTOPIAIBHOTO OpraHy OIKU Ta 3 BpaXyBaHHSAM JIyMKH AUTHHU BiJNOBIIHO J0 ii BiKy Ta cTymneHs 3pinocTi [10].

BucnoBku. Ha mifcTaBi BuIlle BUKIIQJIEHOTO HAYKOBOTO JOCIHIIPKCHHS, MOKEMO BU3HAYHUTH, IO 3aKOHO-
naBcTBo PecnyOnika MongoBa Ta okpemMux Aep:xkas €Bpomneiicbkoro Corosy, nepeadadae cyTTeBi BIIMIHHOCTI, 5K
y TIPaBOBHX TIiJIcTaBaX, MOPSIKY 3aCTOCYBaHHs M030aBJIeHHs 0aThKIBCHKUX IPaB, TaK 1 y TEPMIHOJIOTIT. 30KpeMa,
mo30aBieHHsT 0aTHKIBCHKUX MpaB BIAMOBIIHO JO 3aKOHOAABCTBA IUX JEP)KaB MOXKE MAaTH HA3By «IPUITHHEHHS
npaBa TikinyBaHHs» (JlaTBis), «mo30aBiieHHs MpaBa MiKIyBaHHS Haja auTuHOO» (EcTOHIN), «11030aBneHHs 0aTh-
KiBcbKoi BiamosinamsHOCT» (Ilonbmia). IlepenbadaeTscs 1Ba BUIM MisiHB, 3a Ki 0co0a Moxke OyTH Mmo30aBieHa
0aThKIBCHKHX MPaB — KpUMIHAJIBHO KapaHi AisTHHS IIOJI0 JUTHHY Ta Jii 11010 HEBUKOHAHHS 200 HEHAJIC)KHOTO BH-
KOHaHHS 0aTbKIBCHKUX 00OB’SI3KiB; MiZCTaBOIO JUIA 3aCTOCYBaHHS 11030aBJIEHHS 0AaThKIBCHKUX MPaB MOXKE CTaTH
TaKOX MOBEJ[IHKA TPETHOT 0COOM, 1 AKIO OAThKH He OakaroTh a00 HECTIPOMOXKHI 3armo0irTu 3arpo3. BiamosigHo 1o
(paHIy3bKOTO Ta CIOBAIIBKOTO 3aKOHOIABCTBA M030aBICHHS OATHKIBCHKHX IpaB MOXke OyTH SIK TOBHUM (CTOCY-
BaTHCA YCiX 0aThKiBCHKHX MPaB 0COOM), TaK 1 YACTKOBUM (CTOCYBATHUCS JIUIIE OKPEMHX TIPaB a00 OKPEMHUX JIITEeH
oco0Omn).
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OCOBJINBOCTI 3ACTOCYBAHHSA OKPEMHUX CIIOCOBIB 3AXHUCTY
CIMEVHUX ITPAB TA IHTEPECIB OPTAHAMM JIEPZKABHOI
PEECTPAIIIl AKTIB IUBLJIBHOI'O CTAHY

B nayxoegiti cmammi 30iticheno 00Cai0AHceH s 0COOMUBOCMEN 3ACMOCYBAHNS OKPEMUX Cnocobig 3axucmy cimel-
HUX npas ma iHmepecie op2anamu 0epaicaeHol peecmpayii akmie yusinibHo2o cmamy. 30Kpema, agmop y CImammi 3a3Ha-
uae, Wo opeanu 0epacasHol peecmpayii akmis YUBLIbHO20 CMAaHy 30IUCHIOIOMb 3aXUCT CIMEUHUX npas ma iHmepecie
VUACHUKIG CIMEUHUX GIOHOCUH, 5IK ONOCEPEOKOBAHO, Peaniz08youU 8ION0BIOHE CYO008e PIUEHHs, MAK | NPAMO, 3ACMOCOo-
8yrouU 8i0N0GIOHI cnocobu 3axucmy. B nepuwiomy eunaokxy, niocmaegoio 0isi 64UHEHHs BIONOBIOHUX PeeCMPayiiHux Ol
O0pP2aHoM 0epoiicasHoi peecmpayii akmie YusLibHO20 CIMAHY € 8i0N0GiOHe piuerH s Y0y, IKUM BU3HAEMbCSL 8i0CYMHICMb
8i0N0GIOHOI N0OOIL, 3apeecmposanoi NONEPeOHbO OP2AHOM 0EPICABHOT peecmpayii akmie YUGLIbHO2O0 CIAHY, 8Jice 8 MO-
MeHm peecmpayii, abo HAs6HICMb NOOIL, WO CEIOUUMb NPO HEOOXIOHICMb AHYIIOBAHHS PAHIULe GUUHEHOT pecCmpayiiHol
0ii’ abo ii 3miny. B maxomy eunaoky, opean OepoicasHol peecmpayii akmie yueiibHO20 CMAHY 6UKOHYE DIULEHHS CYOY,
SAKUM 3ACMOCO8AHO MAKI CNOCODU 3AXUCTTY, SK AHYNIOBAHHS CIMEUHUX NPABOGIOHOCUH, IX NOHOBIEHHS, 6CTNAHOBICHHS
abo sminy. B opyeomy eunaoxy, opzan oepiicasnoi peecmpayii akmis yusiibHo20 CMaHy, CAMOCMIUHO 3ACMOCO8Y€E MAaKi
Ccnocobu 3axucmy ciMeuHux npas ma inmepecie K. AHyIIO8AHHS CIMEUHO20 NPABOGIOHOUEHHS, NPUNUHEHHSL CIMETIHO20
NPABOGIOHOWEHHSL, 6CMAHOBIIEHH Ab0 3MIHA OAMbKIBCLKO2O NPABOGIOHOWEHHS, NEePedyCiM Y 8UNAOK)Y GLOCYMHOCMI
Cnopy npo 8i0nosioHe CimeliHe npaso.

Knruoei cnosa: 3axucm cimelinux npas ma inmepecie, cnocio 3axucmy, aHym08aHHs CIMEUH020 NPABOGIOHO-
WeHHS, AKMOBULL 3aNUC, OP2aH 0ePICABHOI peecmpayii akmi YusiibHO20 CIMAHY.

Havrik R.

Peculiarities of the application of individual methods of protection of family rights and interests by the state
registration of civil status acts

In the scientific article, a scientific study of the peculiarities of the application of certain methods of protection
of family rights and interests by the bodies of state registration of acts of civil status was carried out. On the basis of the
above scientific research, the scientific article determined that the bodies of state registration of acts of civil status carry
out the protection of family rights and interests of participants in family relations, both indirectly, by implementing the
relevant court decision, and directly, by applying the appropriate methods of protection.

In the first case, the basis for taking appropriate registration actions by the civil status act registration body
is a relevant court decision, which recognizes the absence of a relevant event previously registered by the civil status
act registration body at the time of registration, or the presence of an event that indicates the need for cancellation
a previously performed registration action (for example, in the case of the execution of a court decision declaring a
marriage invalid, unconcluded or fictitious) or its change (execution of a decision to renew a marriage in connection
with the cancellation of a court decision to recognize a person as missing or declared dead, execution of a court decision
on establishing the origin of the child in case of a dispute about it, on adoption, its invalidation or cancellation, on
deprivation of parental rights, their renewal). In such a case, the state registration body of civil status acts executes the
court decision, which has applied such protection methods as annulment of family legal relations, renewal of family
legal relations in connection with the cancellation of the court decision on recognition of the missing spouse as absent
or declared dead, establishing a family legal relationship in connection with the determination of the child's origin by
the court; change of family relationship.

In the second case, the body of state registration of civil status acts independently applies the following methods
of protection of family rights and interests: annulment of the family legal relationship by annulment of the legal record of
marriage, which is invalid; termination of a family relationship, which appears to be available to the relevant authorities
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to dissolve the marriage at the request of a spouse who does not have children or at the request of one of the spouses
in the event that the other spouse is recognized as missing or declared dead due to the drawing up of a certificate of
divorce; establishment or change of the parental legal relationship by drawing up a record of the child’s birth or making
changes to it.

Keywords: protection of family rights and interests, method of protection, annulment of family relationship;
corresponding record,; body of state registration of acts of civil status.

HocranoBka mpodaemu. Ct. 18 CimeitHoro koxekcy Ykpainu (Hamami 3a tekctoM — CK Vipainm) Bu-
3HAYa€ MPaBo KOXKHOTO 3 YYACHHUKIB CIMEIHNX BITHOCHH Ha Oe3rocepeHe 3BEpHEHHS 10 CYAy 3 3aXHCTOM CBOTO
mpaBa abo iHTepecy; B TOH JKe Yac, Cy[ HE BU3HAETHCS €IWHIM OPTaHOM, YIIOBHOBAXCHUM 3iHCHIOBATH 3aXUCT
CIMEHWHHX IIpaB Ta IHTEpECiB YUYAaCHHKIB CIMEHHHX BiIHOCHH. 30Kpema, y cT. 19 CK Vkpainm opranom 3axucry
CIMEWHUX IIpaB Ta IHTEPECiB BU3HAIOTHCA H OpraHU OIIKH Ta IMIKIyBaHHSA, a y cT. ¢T. 152, 154 CK Ykpainu 3a3Ha-
9a€eThCS PO MPABO AUTHHU Ta ii OATHKIB 3BEPHYTHUCS 32 3aXHUCTOM IIpaB Ta iHTEPECiB AUTHHU 10 OPTaHy OIKU Ta
MIKJyBaHHS, IHIIIMX OPTaHiB JIeP)KaBHOI BJIa I, OPTaHiB MiCIIEBOTO CAMOBPSIyBaHHS Ta ITPOMAJICHKHX OpraHi3arlii
(xo4a mpaBo Ha FOPUCAMKIIMHUN 3aXHCT BHYKIB 3 OOKy 0a0u i Jifa, MaJONITHIX, HEMOBHOJITHIX, TTOBHOJITHIX
HeTpane3IaTHUX OpariB, cecTep, MacHHKa, MaT4epku 3 00Ky cecTpH, Opara, MadyXw, BITYMMa BiIMOBITHO O TEK-
cTyansHHX MojokeHb CK YipaiHu oOMexyeThes THUIIe MOXIUBICTIO 3BEPHEHHS 10 Cyly abo opraHy OIiKM Ta
nikryBaHH:). [1]. 3a3HaueHa 0OCTaBHHA 3yMOBHIIA OMIMPEHICT Y MPABOBIH JOKTPUHI JyMKH IIPO T€, IO OpTaHa-
MU 3aXUCTy CIMEHHHUX NpaB Ta iHTEPECIB € MepenyciM Cyl, OpraH OMIKM Ta MKIIyBaHHs, HOTapiyc (3BaKaloud Ha
BUKOPUCTAHHS TaKOTO CIIOCO0Y 3aXHCTY SIK PHUMYCOBE BUKOHAHHS TOOPOBLIFHO HEBHKOHAHOTO 00OB’SI3Ky Uepe3
CTATHEHHS] HEBUKOHAHOTO 32 CIMEHHHMM JOTOBOPOM, 32 BHKOHABUMM HAIMCOM HOTapiyca, MepeayciM B acmeKTi
MPUMYCOBOTO BUKOHAHHS 000B’SI3Ky IIOAO HAJaHHS YTPHMAaHHS) Ta IPOKYpOp (3BaXKaroud Ha Te, IO BiH BU3HA-
YeHUH cepesl cy0’€KTiB 3BEpHEHHS 10 CyAy i3 T030BOM PO BU3HAHHS NUTFO0Y HEMiHCHUM, 1T030aBIeHHS 0aThKiB-
CBKUX IIpaB, BiTiOpaHHS TUTHHU Bix OaThKiB O3 M030aBIeHHS iX 0aThKiBCHKUX IMPaB, CKACYBAHHS YCHHOBICHHS
a00 BU3HAHHA WOTO HemiicHUM [2, c. 32-34; 3, c. 64-67; 4, ¢. 92-94; 5, ¢. 142; 6, c. 76; 7, c. 70]. 3 iHmoro 60Ky,
taki BueHi sik JI. B. Kpacunpka, C. O. Mypatoga, JI. M. [Tueninuesa, 3. B. Pomosceka, O. O. Py3akoBa BHIIISIOTH
OpTaHH JCPKaBHOI peecTpallil akTiB IUBIIHHOTO CTAHY Cepe]] OpraHiB 3aXUCTy CIMEHHUX IIpaB Ta iHTEpeciB 8§, C.
17,276;9,c.62;10,c.72; 11, c. 60; 12, c. 38]. B To# e 4ac, HANEKHO MATAHHS 3aXUCTy CIMCHHHUX PaB Ta iHTEP-
€CiB IIIMU OpTraHaMH, 30KpeMa B aCIEKTi 3aCTOCYBAaHHS HUMH OKPEMHX CIIOCOOIB 3aXUCTY, HAJIG)KHUM YHHOM HE
JIOCITI/DKEHE, 10 3yMOBIIIOE HEOOX1THICTh Ta aKTyadbHICTh HAYKOBOTO JOCIIPKCHHS Ha PiBHI I1i€1 HAyKOBOT CTATTI.

AHaJii3 ocTaHHIX A0CaiAKeHb i myOmikamiii, B SKMX 3a1I09aTKOBAHO PO3B’SI3aHHA JITAHOI MPOOIEeMHU 1 Ha
SKi OIMPAETHCS aBTOP, BUIUICHHSA HEBHPIMICHUX PAHIIIC YaCTHH 3arajbHOi MPOOIEMH, KOTPUM MPHUCBIIYETHCS
JaHa CTaTTs.

[Ipobnemaruka croco0iB 3aXUCTy CIMEHHMX MPaB Ta IHTEPECIB JOCTIIKYBaIacs PSIOM HayKOBIIB, TAKHX
sk B. A. Barpac, M. M. JlsxoBuy4, B. 0. €Bxo, JI. B. Kpacunpka, 1. JI. Cepaeuna, A. O. Ckiuenko, B. 1. Tpy0a,
C. M. Xonaxk, I B. UyprmiTa, oqHak BOHH JIUIIE YaCTKOBO TOPKAIKCS MUTAHHS 3aCTOCYBaHHS OKPEMHUX CHOCOOIB
3aXMCTy CIMEHHHX IIPaB Ta iHTEpECiB OpraHaMH JIepKaBHOI peecTpallii akTiB IUBiIBHOTO cTany. [lepemycim, cepen
TaKUX HA3WBAIIOCS aHYTIOBAaHHS aKTOBOTO 3aITHCY PO MUTI00 32 HASIBHOCTI 03HAK HEIIHCHOCTI ITI00Y, ependade-
HUX 49.9. 1-3 cT. 39 CK Vkpainu, oo 30iiCHIOETECS] OPraHOM peecTpallii akTiB MUBIIBHOTO CTaHy Ha MiJCTaBi 3a1BU
3aiHTepecoBaHOi 0coOu, oAanoi g0 oprany [1; 8, c¢. 285]. IHII cocoOu 3aXHUCTy CiIMEHHHUX MpaB Ta IHTEPECIB,
K1 TIOTEHIIIHHO MOXYTh 3aCTOCOBYBATHCS OpraHAMHM JICPKaBHOI peecTparllii akTiB IMUBIIBHOTO CTaHy B CiMeitHO-
MPaBOBIM JOKTPHHI HE OTPUMAIH CBOTO JTOCIIIKECHHS, a TOMY HOTPeOYIOTh JeTaIbHOTO HAYKOBOTO JTOCTIIKSHHS.

MeTol0 cTaTTIi € TOCTiIKEHHS 0COOIMBOCTEH 3aCTOCYBAHHS OKPEMUX CIIOCO0IB 3aXHUCTY CIMEHHUX MpaB
Ta IHTepECiB OpraHaMu Jep>KaBHOI PeeCTpallii aKTiB IUBITLHOTO CTaHY.

Buxnax ocHOBHOro Martepiany aochaifxeHHs. Oprau IepskaBHOI peecTpanii akTiB IHMBIIBHOTO CTa-
HY, SIKI MalOTh TTOBHOBa)KCHHS 3MIHCHIOBATH BIAMOBIIHI peecTpailiHi Jii, BIAMOBIAHO 10 CT. 4 3akoHy YKpaiHu
«IIpo mepaBHY peecTpalliro akTiB IIUBUILHOTO CTaHy» € BIIAUIN Jep KaBHOI peecTpanii akTiB IUBITEHOTO CTAHY
YIPaBIiHb IOCTHIIIT MiCBKOTO (PaHOHHOTO0) Ta MIXKPETIOHAJILHOTO PiBHS; BAKOHKOMH PaJi TEPUTOPIAIbHUX TPOMAT;
JUIJIOMATHYHI Ta KOHCYJIBCHKI ycTaHOBH YKpainu [13; 14], 3miliCHIOIOTE 3aXHCT CIMEHHHX IpaB Ta iHTEpeciB
YYaCHUKIB CIMEHHHMX BIIHOCHH, SK OIMOCEPEIKOBAHO, PEaTi30BYIOUH BIAMOBIAHE CYIOBE PIlIEHHS, TaK 1 MPSIMO,
3aCTOCOBYIOYH BiJITIOBiTHI CIIOCOOH 3aXHUCTY.

Po3rsmaroun mepiry rpyiy MOBHOBaXEHB OpTaHy JEpXKaBHOI peecTpalii aKTiB HUBLIFHOTO CTaHY, CIil
3a3HAYMTH, L0 MiACTABOIO JJIsI BANHEHHS BiATIOBITHUX PEECTPAIliifHUX Il OpraHoM AepKaBHOI peecTparlii akTiB
IUBIIBHOTO CTaHY € BiAIMOBIIHE PINICHHS CYIy, IKUM BU3HAETHCS BIJCYTHICTh BIJAOBITHOI MOIT, 3apeecTpOBaHOl
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

MOTIePETHLO OPTaHOM JIEPKABHOI peECTpallii akTiB IMBIIPHOTO CTaHy, B)K€ B MOMEHT peecTparlii, abo HasBHICTb
Mofi1, 0 CBITYUTH NP0 HEOOXIJHICTH aHY/IIOBAHHS PaHillle BYMHEHOI peecTpauiiiHoi aii. 3okpema, BiIMOBIIHO
70 1. 4.6. [IpaBui BHECEHHS 3MiH 10 aKTOBHX 3aIIHCiB IIUBIILHOTO CTaHy, iX MOHOBJICHHS Ta aHYIIOBaHHS, OpPraH
JIepKaBHOI peecTpalii akTiB HUBUIBHOIO CTaHy 3A1MCHIOE aHYTIOBAaHHS aKTOBOTO 3aIlUCYy PO LU0 Ha MifcTaBi
pILIEHHS CyJy PO BiJINIOBiJIHE aHYIIOBAHHSA, PO BU3HAHHS NMUTIOOY HEMIHCHUM, HEyKJIaJeHHUM ab0 (iKTHBHUM,
CKacyBaHHsI pillIEeHHs Cyy PO BU3HAHHS 0cO0M 0€3BICHO BiJICYTHHOIO a00 OTOJIOIIEHHS TOMEPIIOI0 1 TOHOBJICHHS
mutto0y [15]. B TakoMy BHIIaAKy, OpraH JIepKaBHOI peecTpailii akTiB UBLUIBHOTO CTaHy 10 CyTi 3aCTOCOBY€ TaKi
CIIOCOOU 3aXUCTY, K aHYTIOBaHHA CIMEHHUX MTPAaBOBIAHOCHH, 110 BUHUKIIU Y 3B’ SI3KY 13 PEECTpalli€lo HeAIMCHOTO,
HEYKJIaJICHOTo a00 (hiKTUBHOTO NMUTIO0Y Ta iCHYBaJM O MOMEHTY BH3HAHHS TaKOTO ILTIO0Y HEIIHCHUM, HEYKJIa-
neHuM abo diktuBHUM. L{luM caMuM 311HCHIOETBCA 3aXHCT MPaB Ta IHTEPECIB MOAPY K a00 OAHOTO 13 HUX (KU
MIT HE 3HaTH Npo (PaKT yKIAJCHHS IUTI00Y Y 3B’ 53Ky 13 peecTpailieto nuiody 3a HOTo BiJICYTHOCTI, PO HASBHICTH
mifcTaB i HeiicHOCTI nuio0y abo mpo ykianeHHs nuitoOy Oe3 Hamipy CTBOpEHHs ciM’i Ta HaOyTTs mpaB Ta
000B’S3KIB TOJAPYIOKsI) Yepe3 3aCTOCYBAHHS IOJIOKECHD 3aKOHO/IABCTBA MPO BiJICYTHICTh NMPABOBHUX HACIIJIKIB Y
HEYKJIaICHOro IIII00y Ta HasBHICTh MPABOBUX HACHIJKIB HeAidcHOro nutoly, mo nepeadaueHi cT. cT. 45 ta 46
CK VYxpainu. B Toii ke dac, opraH jaep>kaBHOT peecTpallii akTiB MUBIILHOTO CTaHY B IIbOMY BHITAJKY 3IiHCHIOE
CYTO BHKOHAHHS MOJIOKEHD CYIOBOTO PIllICHHS, SKUM 1 3aCTOCOBAHO BIIMOBIIHUIA CIIOCIO 3aXHCTy — aHYJIIOBAHHS
CIMEHHHX MPaBOBITHOCHH, 110 BHHUKIIHM Y 3B’S3KY 13 PEECTpAIli€0 HEYKIIAJICHOTOo, HEMIHCHOTO a00 (hiKTHBHOTO
nuTio0y. 3aBIaHHs OpraHy Aep:KaBHOI peecTpallii akTiB IUBUIBHOTO CTaHy B IbOMY BHUIIAIKY — pealli3yBaTu I0-
JIOXKCHHS, BKa3aHi y pe30JIFOTUBHIHN YacTHHI pimeHHs cyny. Tak camo, BiOyBaeThes 1y pasi aHyIIOBaHHS aKTOBOTO
3aIucy Npo PO3ipBaHHA LLITI00Y OPraHOM JIep>KaBHOI peecTpallil aKTiB IUBUIBHOTO CTaHy MPU NPUHHATTI pillIeHHS
PO MTOHOBJICHHS IUTIO0Y 3 TijicTas, nepeabdadeHux ct. 118 CK Ykpainwm, akio ocoda, ska Oyia oroJonieHa nomMep-
JI010, 3’ SIBUJIACA, 1 BINIOBiHE PillIEHHS CyAy CKaCOBAHO Ta aKTOBUH 3allKC PO CMEPTh aHyIboBaHoO [1]. B nanomy
BHIIAJKy 3aCTOCOBY€E IMOHOBJICHHS CIMEHHHUX IMPaBOBIMHOCHH SIK CIOCIO 3aXHUCTy CYI, & OpraH Jep:KaBHOI pee-
CTpallii aKTiB IMBUIFHOTO CTaHy JIMILIE peaji30By€e BiNOBIIHE Cy[0OBE pilleHHA. Te )k caMe MO)KHa cKa3aTu i mpo
CKJIaJIaHHS aKTOBOTO 3aIKCy NPO po3ipBaHHS MUTIO0Y, SIKe HE € CAaMOCTIHHUM MPOSBOM TPUIMHEHHS CIMEHHOTO
MPaBOBITHOIICHHS, 3aCTOCOBAHOTO OPTaHOM JIEPKABHOI PEECTpAIlil aKTiB UBUIBHOTO CTaHY, & JIMIIEe BUKOHAHHS
BiJIMOBITHOTO CYJIOBOTO PIllICHHS, SKMM W 3aCTOCOBAaHO BiAIMOBIIHUH CIIOCIO 3aXUCTY.

3 iHmoro 0oky, BianoBiaHo 110 4. 4 cT. 39 CK Ykpainu 3a 3as4BOI0 3aiHTepECOBaHOI 0COOU OpraH AepKaB-
HOI peecTpallii akTiB IIUBUILHOTO CTaHy aHYIIO€ aKTOBHH 3aI¥c MO ILII00, 3apeecTpOBaHUN 3 0co0aMH, 3a3Ha-
YEeHHMH Yy YaCTHHAX MepIiii - TpeTiH Li€l cTarTi, B TOMY YMCII: SKIIO BiH OyB 3apeecTpoBaHUM 0C000I0, Ka OAHO-
YacHO repeOyBae B IHIIOMY 3apeeCTPOBaHOMY IUTIO01, MiJK 0CO0aMH, SIKi € POAMYAMHE MIPSIMOT JIiHIT CIIOPiTHEHHS,
a TaKoX MDK piIHMMHU OpaToM i cecTporo abo 3 0co0o10, sika BU3HaHA Hedie3naTHoo [1]. B TakoMy BUNajKy, SK
BipHO 3a3Ha4ae JI. B. Kpacumbka, MOkHa TOBOPUTH IIPO 3aXHCT IIPpaB TUTHHHI OpraHaMH AEp>KaBHOI peecTpartii ak-
TiB IUBUIEHOTO CTaHYy, IPHYOMY Y TAKOMY BHIIQJIKY 3aXHIIATHMYTHCS MAHOBI, 30KpeMa CIaIKOBi, TPaBa JUTHHH,
OCKUIBKH 3riTHO 31 cT. 47 CK Ykpainu HemildcHICTh NITI00Y HEe BIUIMBAE Ha 0OCAT B3a€MHHX IIpaB Ta 000B’S3KiB
0aTpKiB 1 AUTUHH, KA HApOAMUIIACS B IbOMY LITI001 [8, c. 285]. B Toi *xe 4ac, B IbOMY BUIIaJKy 3aXHIATUMYThCA
1 IpaBa MoJPyoKsl, IepeIyciM J0OPOCOBICHOTO, IKHI MIT' HE 3HATH PO HASBHICTH BUIIE NIEPETIUSHIX ITEPEIIKOJ
JUIA yKJIaJaHHs AICHOTO HuIo0y, yepe3 30epekeHHs psily MPaBOBHX HACIHiIKIB LUIOOY, mependadeHux cT. 46
CK VYkpaiau. B nanomy BUTIIazIKy, came JI0 OpraHy Jep>KaBHOT peecTpallii akTiB IIMBUILHOTO CTaHY BiJIOYBaEThCS
3BEPHEHHSI 33 3aXUCTOM IPaB IMOIPYIHOKS, TUTUHH a00 1HIIHMX OCi0, Ha TIpaBa Ta IHTEPECH SIKUX MIT BILIMHYTH He-
JificHUI ITF00, 1 caMe Ha TiIcTaBi BUCHOBKY OpraHy JIep:KaBHOI peecTpallii akTiB UBUILHOTO CTaHy PO aHYJIIo-
BaHHS aKTOBOTO 3aIHCy PO LITI00 BiIOyBa€THCS aHYIIOBAHHS IUTFOOHOTO MPABOBITHOIICHHS.

[Ile omHUM 13 CTIOCOOIB 3aXUCTY CIMEHHMX MPaB Ta IHTEPECIB, SKi CAMOCTIHHO 3aCTOCOBYIOThCS OpTaHAMHU
JIep KaBHOI peecTpallii akTiB IUBUILHOTO CTAaHY € MPUITUHEHHS CIMEHHOTO PABOBITHOIICHHS, SIKE BUSBISIETHCS Y
HAasSBHOCTI y BIJITIOBITHUX OpTaHiB MOBHOBAKECHHS 3/IIHCHIOBATH PO3ipBaHHs MUTIO0Y 3a 3asIBOIO TIOAPYXIKS, SIKE HE
Mae aitel abo 3a 3ag4BOI0 OIHOTO 13 MOAPYHOKS Y pasi, AKIIO 1HIINHK 3 HOAPYACKS BU3HAHUNA O€3BICHO BiICYTHIM
a00 OTOJIOIICHM TTOMEPIIUM Yepe3 CKIIaIaHHs aKTOBHUH 3aIiC PO PO3ipBaHHS MLTIOO0Y.

Y npaBoBiTHOCHHAX MO0 BU3HAYCHHS TIOXOKEHHS JUTHHU, OPTaH JIePKaBHOI peeCTpallii aKTiB IHBLIb-
HOTO CTaHy TaKOX BiJlirpae BaxXJIMBY poiib. Sk 3a3Hauae JI. B. Kpacumbka, BianoBigHo 1o 4. 3 ct. 122 CK Ykpainu
MOAPYXOKS, @ TAKOXK JKIHKA Ta YOJIOBIK, IUTIO0 MK SIKUMH TPUIHHEHO, Y Pa3i HAPOMKCHHS TUTHHH J0 CIUIHBY
JIECSITH MICSIIIIB TICIIS IPUITMHEHHS iXHBOTO ILTF00Y, MAlOTh MIPaBO MOJATH JI0 OpraHy JepKaBHOI peecTpailii ak-
TiB LIMBIJILHOTO CTaHy CHUIbHY 3asBY IIPO HEBU3HAHHS YOJIOBiKa (KOJMIIHBOTO YOJIOBiKa) OaTbKOM TUTHHU. Taka
BHMOTa MOYKe OyTH 3aJI0BOJICHA JIMINIE Y Pa3i MOJAAHHS 1HIIOK 0CO00I0 Ta MaTip 0 JWUTHUHU 3asBH PO BU3HAHHS
0aTpKiBCTBA. SIKIIO IUTUHA HAPOAMIIACS A0 CIUIUBY AECATH MICALIB BiJl THS NPUIIMHEHHA HUTIO0Y BHACIIIOK CMep-
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Ti YOJIOBiKa, MOXOMKCHHS AUTHHU BiJ 0aThka MOke OyTH BH3HAUCHE 3a CIUILHOIO 3asABOI0 Marepi Ta YOJIOBIKa,
KU BBaxkae cebe 6arbkoM. Ha nymKy BueHoOi, Taki JIii € cnocodaMu caM03axyCTy CIMEHHHX IMpaB Ta iHTEpECiB,
OCKIJIbKY BUMHSIIOTHCSI CAMOCTIHHO yYaCHHKaMH CIMEHHUX MPAaBOBIJHOCHH, 1 X04a BOHH 3BEPTAIOTHLCS 0 KOMIIE-
TEHTHOTO JICP>KaBHOTO OPTraHy, IIPOTE TaKe 3BEPHEHHS HE € 3BEPHEHHSM 32 JJOTIOMOTO0 Y 3aXHCTI CIMEHHUX TIPaB,
KOMIIETCHTHHH Aep>KaBHUN OpraH y MeKaX CBOIX IOBHOBa)KCHb BU3HAYHUTH ITOXOKEHHS IUTHHHU CaMe 338 TAKIMHU
3asBaMH. AHAJOTIYHO CIIOCO0aMHU CaMO3aXUCTy CIMEHHHMX IpaB CIiJ| BU3HATH 1 IMOJAHHS 3asBU MPO BU3HAHHS
0aTbKiBCTBa JI0 OPTaHy JEP’KaBHOI peecTpailii akTiB IUBUILHOTO CTaHY >KIHKOKO Ta YOJIOBIKOM, SIKi HE Tiepely-
BalOTh y 1UT001 Mix coboro (ct. 126 CK Ykpainm) [8, c. 297-298]. B Toii e uac, opran aep:kaBHOI peecTparii
aKTiB IIUBUIBHOTO CTaHy, HA IMiJICTaBl 3a3HAYCHUX BHUIIE 3BEPHEHB 3IIMCHIOE CKIIaJIJaHHS aKTOBOTO 3aITHCy PO Ha-
POIKEHHs AUTUHHN ab0 BHECEHHS 0 HBOTO 3MiH (TOOTO MO CyTi BifOyBaeThcsi aO0 BCTAHOBJIEHHS 0aTbKiBCHKOTO
MIPABOBIHOIICHHS, OCKUTLKH BiANOBigHO 10 cT. 144 CK Vkpainu, peectpailisi HApOIKSHHS JUTUHU TPOBATUTHCS
OpraHoM JIep»KaBHOI peecTpallii akTiB UBUIBHOTO CTaHY 3 OJJHOYACHUM BH3HAUCHHSM 11 MOXO/DKEHHS Ta MPHUCBO-
€HHSIM TPI3BUIIIA, IMEHI Ta 110 6aThKOBI, a00 HOro 3MiHa).

Crizx ckasaty, 110 TOBHOBa)KEHHS 1IIOJ0 3aCTOCYBaHHS BIANOBIIHUX CIIOCO0IB 3aXUCTy OpraH JepKaBHOI
peectpailii akTiB IUBUIBHOTO CTaHy Ma€ JIMINE Y BHITAJKy BiJICYTHOCTI CIIOPY MpO OaTbKIBCTBA; y pasi K HasB-
HOCTI CIIOPY — BiH BUPILIYETHCS CYAOM 1 OpraH Aep>KaBHOI peecTpallii akTiB HUBUIBHOTO CTaHy BHOCSYHU 3MiHH
JIO aKTOBOTO 3aITUCY TIPO HAPOJKCHHS AUTHHU JIUIIIE peajli30By€e BiIIOBITHE CY/IOBE PIIICHHS, SIKHM BCTAHOBJICHE
MOXOJKeHHS AUTUHU. T1 K MPaBOBi HACHIKKA MAIOTh W Cy/IOBI PillIEHHA PO M030aBlIeHHs 0aThKiBCHKHX MPaB, iX
MIOHOBJICHHSI, TIPO YCHHOBIICHHS, BU3HAHHS HOTO HEliHCHUM abo cKacyBaHHS. B IboMy BHITaaKy opraH qep>kaBHOI
peecTpatlii akTiB IUBUILHOTO CTaHy JIMIIE BUKOHYE BIAMOBIHE CY/IOBE PIllIEHHS 1 HE Ma€ CAaMOCTIHHUX [TOBHOBA-
KEHB I0JI0 3aCTOCYBaHHsI 3MiHHA 0ATHKIBCHKOTO TPABOBITHOMIECHHS SIK CITOCOOY 3aXHUCTY.

BucnoBkn. Ha mincTaBi Bullle BUKJIAJAEHOTO HAYKOBOTO JTOCIIIXKESHHS, MOKEMO BU3HAYHTH, 1[0 OPTaHU
JIEpYKABHOI peecTpallii akTiB IUBUILHOTO CTaHY 3IIHCHIOIOTH 3aXHCT CIMEWHUX TpaB Ta iHTEpEeCiB YYaCHHUKIB Ci-
MEHHUX BIJHOCHH, SIK OIIOCEPEAKOBAHO, PEalli30BYIOUH BiIIOBIIHE CYIOBE PIllICHHS, TaK i MPSIMO, 3aCTOCOBYIOUU
BIJIMIOB1JTHI CITOCOOM 3aXHCTY.

B mepriomy BHIaKy, MiJCTABOIO JJIsi BAMHEHHS BiAMOBITHUX PEECTPAIIHUX Aill OPraHOM Jep>KaBHOI
peecTpailii aKkTiB IUBIILHOTO CTaHY € BiAMOBIIHE PIICHHS CY/LY, SKUM BU3HAETHCS BiZICYTHICTh BIIMIOBIIHOT MOIT,
3apeecTpOBaHOI MOIEPEIHBO OPTaHOM JIEPXKABHOI peecTpallii akTiB IUBLUILHOTO CTaHY, BXKE B MOMEHT PEECTpAllii,
a00 HasBHICTH MOJIi1, IO CBITYHUTH MPO HEOOXITHICTh aHYIIOBaHHS paHillle BAMHEHOI peecTparliiHol il (Hampu-
KJIaJ1, y pa3i BUKOHAHHS PilIEHHs Cydy Npo BU3HAHHS LLII00Y HEOiliCHUM, HeyKaJeHuM abo (ikTuBHUM) abo ii
3MiHY (BHKOHAHHS PIIIEHHs PO MOHOBJICHHS NUTIOOY y 3B’SI3KYy 13 CKACyBaHHSM PIIICHHS Cyly MPO BHU3HAHHS
ocobu Oe3BICHO BiJICYyTHHOIO ab0 OTOJIOIICHHS TTOMEPJIO, BHKOHAHHS PINICHHS CYAY IPO BCTAHOBJICHHS MOXO-
JOKSHHS IUTUHH Y Pa3i HASBHOCTI CIIOpY TPO IIe, PO YCHHOBJICHHS, BU3HAHHS HOTO HENIHCHUM ab0 cKacyBaHHS,
npo mo30aBlieHHsT 0AaTHKIBCHKUX MpaB, iX IMOHOBJICHHS). B TakoMy BHIaKy, OpraH Jep)KaBHOI peecTpallii akTiB
[UBIJIBHOTO CTaHy BUKOHYE PIIICHHS CyIy, SKUM 3aCTOCOBAHO TaKi CIIOCOOU 3aXHUCTY, K aHYJIIOBaHHS CIMEHHHUX
MPaBOBITHOCUH, MMOHOBJICHHS CIMEHHUX MPAaBOBIMHOCHH Y 3B’SI3KY 13 CKAaCyBaHHIM PIlICHHS CyAy MpO BU3HA-
HHS TIOAPYXOKS 0€3BIiCTH BiJICYTHIM 200 OTOJIOMICHHS IIOMEPIIMM; BCTAHOBJICHHS CIMEHHOTO TIPaBOBITHOIICHHS Y
3B’s13KY 13 BU3HAYCHHSM MTOXOKCHHS TUTHHU CYIOM; 3MiHa CIMEHHOTO IPaBOBITHOIICHHSI.

VY npyromy BUTIIANIKY, OpTaH JepKaBHOT peecTpallii aKTiB MUBIJIBHOTO CTaHY, CAMOCTIIHO 3aCTOCOBYE TaKi
CHoCco0H 3aXHCTy CIMEHHUX MpPaB Ta iHTEPECiB: aHYIIOBAHHS CIMEHHOIO MPABOBITHONICHHS UISTXOM aHYJIOBAaHHS
aKTOBOTO 3aITUCy TPO NUTI00, 0 € HeNIWCHUM; MPUIMHEHHS CIMEHHOTO NMPaBOBITHONICHHS, SIKE BUSBIISETHCS Y
HAsBHOCTI y BIAMOBIHUX OpraHiB MOBHOBAXEHHS 3/1HCHIOBATH pO3ipBaHHs LLTIO0Y 32 3asBOIO MOAPYXOKS, AKE HE
Mae jaitel abo 3a 3asBOI0 OJTHOTO 13 TOAPYXOKS Y pasi, AKIIO HIIWH 3 TOAPYXOKS BU3HAHUN O€3BICHO BiJICYTHIM
a00 OroJIONICHUH MOMEPIIUM Yepe3 CKIIaIaHHsI aKTOBOTO 3aIUCy MPO PO3ipBaHHS HUTIO0Y; BCTAHOBICHHS a00 3Mi-
Ha 0aThKIBCHKOTO TPABOBIIHOIMIECHHS Yepe3 CKIIQJaHHs aKTOBOTO 3aITUCY PO HAPOKEHHS TUTHHU a00 BHECCHHS
JIO HBOTO 3MiH.
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OCOBIMBOCTI IHCTUTYTY YWIEHCTBA
Y HEIIIIANMTPUEMHUIBKUX TOBAPUCTBAX

Cmammst npucesiyena meopemuro-npagogoMy aHalizy 0cooOMUBocmel iHCMUmMymy YieHcmea y Henionpuem-
HUYBKUX MOBAPUCMBAX SIK IOPUOUYHUX 0COOAX KOPNOPAMUBHO20 Muny. Aemopka cmammi npoananizyeas KoHyenyii
w000 PO3YMIHHSL CYMHOCMI YLEHCLKUX 6IOHOCUH Y HENIONPUEMHUYLKUX TOBAPUCIBAX, A MAKOIC OKPECTULA NOTIONCEHHSL
npo me, Wo HEOOHOPIOHICMb NPABOBOI NPUPOOU HENIONPUEMHUYLKUX MOBAPUCINE MAE 6NIUE HA CNEYUDIKY UIeHCbKUX
npas.

Apeymenmosano nonoscenns npo me, Wo 4AEHCME0 3 NO3UYII AHANIZY 3MICMY MO20 NPABOBO2O 38 A3KY MIdHC
HenioNPUEMHUYLKUM MOBAPUCMEOM MA U020 YLEHAMU MAE CE0L 0COONUBOCMI Y NOPIGHAHHI I3 6IOHOCUHAMU YHACMI Y
niONpUEMHUYLKUX Mmosapucmeax. Ll ocoonugicms nposigsicmucs y 8i0cymHocmi inmepecy y uiienda mosapucmea 30iiv-
WUmu 801 MAtIHOBI AKMUBU WIIAXOM BKLAJY IX Y Mosapucmeo. Xapaxkmep 6u2oou 6 pe3yibmami 4ieHCmed y Henionpu-
EMHUYLKOMY MOBAPUCTNBE THIUULL — OMPUMAHHSL AKUXOCH Ol1a2 0CODNUB020 XapaKmepy, Wo BUNIUSAIOMDb I3 KYIbNYPHUX,
EKOHOMIYHUX, COYIANbHUX, eKONO2TUHUX, PeNiiuHuX Yu inwux inmepecie. Takum uuHom, wieH HeniOnPUEMHUYLKO20 MO-
8apUCINBA HE OMPUMYE 6HACTIOOK YWIEHCMEA DilbULe, AHIdIC 6KIA8 Y (opMI 6KAADY NPU CIMBOPEHHI HENIONPUEMHUYLKO2O
Mmoeapucmea Yu Cniamu Yi1eHCbKux 6HecKis.

Hazonoweno na nompebi paxyeanns ocoonugocmeil YieHCbKUX NPas, o CKAA0amscs y Ne6HUX Pi3HOBUOAX
HeniOnpUEMHUYLKUX MOBAPUCME NPU YOOCKOHALEHHT NPOPINbHO20 3aKOHOdascmea y yitl cgepi.

Kniouosi cnoea: nenionpucmnuybke mogapucmeo; 2pomaocvke 06 cOHaAHHsL, CRONCUBHULL KOONEPAMUS, YJleH-
CbKI npasa, KopnopamueHi npasa.

Kuzyk V.

Peculiarities of the institution of membership in non-entrepreneurial societies

The article is devoted to the theoretical and legal analysis of the peculiarities of the institution of membership
in non-entrepreneurial societies as legal entities of the corporate type. The author of the article analyzed the concepts of
understanding the essence of membership relations in non-entrepreneurial societies, and also outlined the proposition
that the heterogeneity of the legal nature of non-entrepreneurial societies has an impact on the specificity of membership
rights.

1t is argued that membership, from the point of view of analyzing the content of the legal relationship between
a non-entrepreneurial association and its members, has its own characteristics in comparison with the relations of
participation in entrepreneurial associations. This feature is manifested in the lack of interest of the company member to
increase his property assets by contributing them to the company. The nature of the benefit as a result of membership in
a non-entrepreneurial society is different - receiving some benefits of a special nature arising from cultural, economic,
social, ecological, religious or other interests. Thus, a member of a non-entrepreneurial society does not receive as a
result membership is more than what was invested in the form of a contribution when creating a non-entrepreneurial
society or paying membership fees.

In addition, membership in non-entrepreneurial societies is heterogeneous in its content, which is reflected in the
list of rights that arise as a result of membership in various forms of non-entrepreneurial societies. Such heterogeneity
is justified due to the various interests, in addition to profit, which can be guided by individuals joining members of one
or another form of non-entrepreneurial society. Such interests, in the most general form, can be twofold: 1) interests of
a non-property nature for obtaining non-property benefits, such as: religious, cultural, social, environmental, etc.; 2)
interests of an economic nature, which are consumer interests and may have a property nature. For example, obtaining
certain property benefits for personal consumption, which is characteristic of consumer societies, service cooperatives,
etc. If in the first case the members of the society have non-property rights, then in the second case separate property
rights may arise, related to their satisfaction of their consumer material needs. However, the article emphasizes that
in both cases, membership in non-entrepreneurial societies does not determine a person'’s ability to receive as a result

© BikTopis Kyauk, 2022
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more than he invested. And this feature, despite the heterogeneity of membership, significantly distinguishes it from
participation in business associations.

The need to take into account the specifics of membership rights that exist in certain types of non-entrepreneurial
societies when improving the relevant legislation in this area is emphasized.

Keywords: non-entrepreneurial society;, public association; consumer cooperative; membership rights;
corporate rights.

IMocTranoBka npodaemu. Ha cboroqHi 1opuaudHi 0CoOM HapiBHi i3 Gi3UIHUMH 0COOaMHU OEpPyTh y4acTh
y MPHUBAaTHONPABOBUX BiHOCHMHAX. BKa3aHe BH3HAYAETHCS YHIBEPCAIBHOIO MPABO3AATHICTIO IOPHIUYHUX OCiO,
3ageknapoBaHoro y unHHOMY LK Ykpainu, 3a sikoro ocTaHHI MaloTh, Je-(aKTo, Taki K mpasa sK i Gi3udHi ocodw,
OKpIM YCTaHOBJICHHUX B 3aKOHOAABCTBI BHHATKIB 1 THX IIPaB, SIKi 32 CBOEIO MIPUPOIOI0 MOXKYTh HAJIEKATH JIHIICHb
¢i3uaHUM 0cobaM. 3BHYANHO, II0 OCHOBHUI CETMEHT TaKHX IOPUANYHUX OCI0O CTAHOBILTH IiIIPUEMHHIBKI TO-
BapHUCTBA, CIIPSIMOBAHI HA OTPUMAHHS 1 PO3MOALT IPUOYTKY MK CBOIMH yYaCHUKAMH.

VY Toi e 9ac, IEeMOKPATHYHICT Ta COLIabHA CIIPSIMOBAHICTh OUIBIIOCTI CYYaCHHX JepKaB, sSIK 1 YKpai-
HH, BU3HAYAIOTh MacOBE CTBOPEHHS 1 MisTIBHICTH OpraHi3amiif, COpSIMOBaHHUX Ha 33J0BOJICHHS iHIINX, OKPIM OTPH-
MaHHs MpUOYTKYy, HEMaWHOBHUX iHTepeciB ocib. I mpaBoBoto hopMorO pealizaiii Takoi METH € SIKpa3 HEIiANpH-
€MHHUIBKI TOBapHCTBA. MacoBIiCTh OpraHizaIifHO-IpaBOBHUX (OPM TaKHX TOBAPHCTB, PETrYIIOBAHHS IX CTaTyCy
OKpEMHMH CIEUiaIbHIMA aKTaMH CIIOHYKAlOTh HAyKOBIIB IO AETANBLHOIO aHaji3y XapaKTepy TOTO MpPaBOBOTO
3B 3Ky MIXK HEMiAMPHUEMHHUIIBKUM TOBAPUCTBOM Ta HOTO YYaCHHKOM, SIKHH Oe3mocepenHb0 BU3HAYAE 3MICT MIPaB
YYACHHKIB, BU3HAUA€ HAJICKHICTH OXOPOHH Ta 3aXHCTY MPaB Ta IHTEPECiB SIK YYACHUKIB, TaK i CAMOTO TOBAPHCTBA.
Taknit 38’5130K y Teopii TpaAUIifHO IMEHYIOTh WICHCTBOM, MiJKPECIIOI0YN TAKUM TEPMIHOM caMe HEHiANPUEM-
HULBKHAN XapaKTep TaKoTo 3B’SI3KY.

AxTyasipHa TOTpeda aHalizy iHCTUTYTY WICHCTBA y HEMIANPUEMHHUIIBKIX TOBAPHUCTBAX 3HAXOAUTHCS HE
JHIIe y TUTOLIHHI Teopii, ane i mpakTuku. OCTaHHS € JOBOJNI HEOMHO3HAYHOIO Y IDIaHI OKPECICHHS THUX IpaB i
000B’sI3KiB, sIKi HAIIOBHIOKOTh MOHATTS WICHCTBA OCOOM y HEMiAMPHEMHHUIIBKOMY TOBapHCTBi. BiamosigHo, 3/iii-
CHEHHSI TaKOTO POy HAyKOBHX ITOUTYKIB Ma€ 1 HAyKOBHH 1 MPHUKIIATHIA TOTEHITIa.

AHaJi3 ocTaHHIX AocTiKeHs i myfuaikaniil. Po3misiiaroun cTaH IOCHIHKEHOCTI BKa3aHOTO MHUTaHHS,
BapTO BPaXOBYBaTH HAyKOBI mpari y cdepi ToCTiKeHHs FPUINIHUX 0Ci0 3araioM, a TaKoX MO0 KOPIOPaTHB-
HUX FOPUANYHUX OCi0 1, MpeAMETHO MIOA0 MiANMPUEMHHUIIBKUX 1 HEMAMTPUEMHHUIIBKIX IOPUANIHHEX O0CiO 30Kpema.
JlocmipkeHHs FOPUANYHUX 0Ci0 Ta KOPIOPATUBHOCTI OKPEMHUX 13 HUX MPOBOAMJIA 3HAYHA KUIBKICTH MPOBIIHUX
yuenux: B. I. Bopucosa [1], B.A. BacunseBa, [.B. Benenukrosa, O. M. Binauk, M.K. l'ansatny, H.C. Tnycs, 1. I1.
I'pemikos, O. B. [I3epa, A. C. Josrepr, 1. B. XKuniakosa, 10.M. XKopuokyi#, [1.B. 3aguxaiino, O.1. 303ymsxk [9], L.
C. Kanzacdaposa, O. P. Kiobenko, H. B. Ko3nosa, B. M. Koccak, A.B. Koctpy6a, O. B. Koxanoscbka, B.B. Kounn
[8], B. M. KpaBuyk [4], O.H. Kpynuan, H. C. Ky3neuosa, I. M. Kyuepenko, B. B. Jlantes, 1.B. JIykau, B. B. JIyps,
P. A. Maiinanuk, B.M. Maxinuyk, JI.C. Heupka, B. JI. [Ipumaxk, [.B. Capakyh, B. M. CeniBanos, [.A. CeniBaHoBa,
B. I. Cemunk, 1. B. Cnacu6o-®ateesa [3] Ta inmi. CrieriaiizoBaHi * HAyKOBI MOIIYKH OO0 HEMIANIPUEMHUIb-
KHX TOBapucTB npoBoauinck A.B. 3emicko [2], O.1. 303ymsk, B.B. Kouun, }0.B. Kpusenko, I.B. JIutun, M.B.
Menmxymn, 10.1. [lapyra, B.®. Iligmy6na, H.}O. ®dinatosa, B.O. Yenyprosa ta in. CKIQAHICTB 3K TAKOTO IPaBOBO-
IO 3B’SI3Ky Ta HOTO0 HEOTHOPIAHICTH y Pi3HUX OpraHi3aliiHO-IIPaBOBUX (HOPMAX HEMIANPUEMHHUIIBKIX TOBAPHCTB
CIIOHYKA€E MPOBOJIUTH MOAAJIBIIN HAYKOBI MOIITYKH y LIl cdepi.

MeToro aaHoi cTaTTi € BCceOiUHMI TEOPETHKO-IIPABOBUI Ta MPUKIAJHUN aHAJI3 WIEHCTBA SIK IPAaBOBOTO
3B’SI3KY, SIKUHA (POPMYETHCS MK 0COOOI0 YYaCHHKA Ta CAMHUM TOBAapUCTBOM B CHIIY YYacTi y HOTO CTBOPEHHI 4X
ISITBHOCTI.

Buxkiax ocHOBHOTO MaTepiaiy HocaigKeHHs1. B 0CHOBI JOCTIKEHHS MIPUPOIHU YIACTi (WICHCTBA), 0
BHU3HAYa€ CYTHICTh HEMiANPUEMHUILIBKAX IOPUIUYHUX OCI0 3HAXOAMTHCS MOHATTS ToBapucTBa. Came Uil TOBa-
PHCTB € XapaKTepHIM IMPABOBUH 3B’ 30K, MOEIHYIOYHIA OCTAHHIX 3 THMH 0CO0aMH, 5IKi 00’ €THAIUCS TS X CTBO-
PEHHSI YU TO BCTYIIJIU JIO HHUX YX€ ITiJ] 9ac JisUTbHOCTI IOPUANYHOT 0cOOH. 3aKOHO/IaBYE BU3HAUCHHS TOBapH-
ctBa MicTuThCs y cT. 83 LIK Vkpainu y wacTtuHi 1, 3rifHO i3 SIKUM OCTaHHE € OpPTaHi3alielo, CTBOPCHOO IUITXOM
00’emHaHHs 0Ci0 (yYacHHKIB), SKi MalOTh MPABO Y4acTi Y I[bOMY TOBApPHUCTBi. [Hcmumym yuacmi cnpamo8anull
Ha QYHKYioHATbHe 3a0e3nedeHHs. NPUPOOU CAMO20 MOBAPUCIBA | 1i020 CYMHOCHI — CIBOPEHHSL | GUKOPUCTNANHSL
mosapucmea 6 inmepecax ocib, AKi Marmv CManyc y4acHuKd, SKi BUSIBUIN BOJIIO HA CTBOPEHHS YU TO BCTYH B
yKe JiF04e TOBApUCTBO.

3a MeTOI JiSUTPHOCTI YCi TOBapHCTBA MOAUISIOTHCS HA MiAIPUEMHHLIBKI Ta HEMAPHUEMHUIIBKI, a HETTi/-
MPUEMHUIIBKI TOBAPUCTBA, y CBOIO YEPry, MOAULIIOTECS Ha rpymu. [lepma rpyna HemignmprHeMHUIBKAX TOBAPHCTB

108 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022



LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

HAIIOBHIOETHCS yCiMa PI3HOBHIAMH CITOXKHBYMX TOBAPHUCTB Ta IHIIMX HETiIPUEMHHIIEKIX TOBAPUCTB, IO BiAIIO-
BiJJAIOTh 3a3HAYECHUM XapaKTEPUCTUKAM.

Jpyra rpyna HemiInpueMHUIIEKIX TOBAPUCTB - 1€ Ti TOBAPHUCTBA, K1 JAIFOTh i3 MyOIiYHO-TIPAaBOBUM iH-
TEPECOM, JIe MiX WICHOM TaKOr0 TOBAPHCTBA i TOBAPUCTBOM HE BHHUKAE MAalfHOBOTO 3B’SI3KY, a BI/MOBITHO i HE
BHHHUKAa€e 000B’ 3Ky HECTH IUBIJILHO- IIPABOBY BiJINOBIIANIBHICTE 32 3000B’I3aHHSAMH TAKOTO TOBapucTBa. Jpyry
rpyIy HEeMiANPHEMHHIIBKUX TOBAPHCTB CKIAAIOTH BC1 PI3HOBHIY IPOMANICHKUX 00’ €THAHB. 3 OISy HA 3a3Haue-
HE TPYIyBaHHS HEMiAMPUEMHUIBKIX TOBAPHICTB, BAPTO MOTOTUTHUCS i3 apTyMEHTaMH THX HAyKOBIIIB, SIKi HATOJIO-
IIYIOTh, II0 BBAXKATH, IO Y BCIX HEMiIIPUEMHUIBKAX TOBAPHCTBAX BUHHUKAIOTH KOPIOPATHBHI MpaBa € MEBHOI0
MipOIo HeOOTIPYHTOBAHO 1 HE BI/IMOBia€ PO3YMIHHIO IHCTUTYTY YICHCTBA 3arajioM. 3 TaKO0 MO3HUITIEr0, O€3yMOB-
HO, CJIiJT IIOTOAUTHCH aJ[KE WICHCHKI IIPAaBOBIIHOCHH Ta IPABOBITHOCHHY yYaCTi, 3 IKUX BUHUKAIOTh KOPIIOPATHB-
HI TIpaBa, MO CKJIAIAI0ThCS Y FOPUAMIHUX 0CO00aX OTOTOXKHIOBATU HE CIIiJI.

OpHak BKa3zaHa BHWIIE MPAaBOBA MPHPOJAA MEBHUX HEMIANPUEMHUIIBKIX TOBAPUCTB MOXE MOPOIKYBATH
BUHUKHEHHS KOPIIOPATUBHUX IPaB y WICHIB TAKUX TOBAPHCTB. Tak, Ha CHOTOIHI € yCi MiCTaBU KOHCTATyBATH, 110
IHCTUTYT YWICHCTBA Y CIIOXHMBYMX KOOIEPATHBAX MOTpeOye Mepersiny Ta JONAaTKOBUX JOCIIIKCHb Ha (BakT 3Mi-
[ICHHS IHCTUTYTY YWICHCTBA Yy HEMIAMPHEMHUIIBKIN OPUANYIHIH 0C001 B PYCIIO IHCTUTYTY YYaCTl y iANPHEMHHUIb-
Kill FOpUIU4HIE 0CO01 3 TOAANBIITNM OTOTOXXHEHHSIM IIUX KaTEropii. SIKIOo X i/IeThCs PO TPOMaJIChKi 00’ € THAaHHS
SIK PI3HOBHJ] HEMAMPUEMHUIIBKUX TOBAPUCTB, TO TYT CUTYAITiS € IHIIO 1 ITYKaTH Y YWICHCHKHUX BiTHOCHHAX TaKUX
HETiIIPUEMHHUIIBKAX TOBAPUCTB 03HAK KOPIIOPATUBHUX IPABOBITHOCHH € HE 30BCIM KOHCTPYKTHBHUM SIK 3 ITO3H-
1ii 3aKOHOJIAaBCTBA, TaK 1 3 MO3HUIIiT CYI0BOT MPAKTHKH.

Po3KpUTTSl CYTHOCTI IHCTUTYTY WICHCTBA y HEMIIIPUEMHUIIEKUX TOBAPUCTBAX 3 IMO3UIIIT HAYKOBOI METO-
JoJI0T11 eeKTUBHIM OyJle Ha OCHOBI PO3KPHUTTS BIAHOCUH YYacTi 3arajoM 1 IUISXOM NMPOTHUCTABICHHS BiJIHOCHH
y4acTi y MiIIpUEMHHUIEKAX TOBAPUCTBAX i3 BIMHOCHHAMH WICHCTBA Y HEMiIIPUEMHHUIIEKAX TOBapUCTBaX. Take
MPOTHUCTABJICHHS JTO3BOJIUTH OUIBII SICKPABO BUSBHUTH CIIECIU(IKY YWICHCTBA 1 0COOIMBOCTI HOTO MPOSBY B YUCIICH-
HUX OpraHi3aliifHO-PaBoOBUX (popMax HEMiIMPUEMHHUIIBKHX TOBAPUCTB.

[Torpu Te, 110 IHCTUTYT yYacTi K Y MAMPHEMHHUIIBKUX, TaK 1 HEMANMPHUEMHUIIBKUX TOBAPHUCTBAX CIIPS-
MOBaHUU Ha 3a0e3NeUeHHs IHTepeCiB caMe BKa3aHUX OCi0, a He 1HIIHNX, BiH IPOSBIISETHCS y IUX BUAAX TOBAPUCTB
mo-pizHoMy. | 111 BiIMIHHICTB, 3HOBY K TaKH, ITOB’s3aHAa 13 THMH 1HTEpECaMH, SKi 3HAXOASATHCS B OCHOBI y4acTi
ocobu y ToBapuctsi. B. 1. bopucoBa Harojolye 10pe4HO Ha MOMKUPEHOCTI Ha ChOTOHI TeOpii IHTepecy, KaTero-
Ppist IKOTO € 3arajJbHOHAYKOBOKO 1 O3HAYA€ 3yMOBIICHY CYCITIIBHUM XapakTepoM NMoTpely cy0’€KTa KOPUCTYBATHCS
KOHKPETHHM coIliabHuM Omarom [1, c. 122].

Sk 3a3Hauae A. B. 3emicko, B OCHOBI CTBOPEHHS Ta IisSIBHOCTI IMiIIPUEMHHIIEKOTO TOBAPUCTBA 3HAXO-
JMTHCS MaifHOBHI iHTepec HOro 3aCHOBHHKA (Y4aCHHKA), SIKMH BU3HAYAE CYTHICTH i€l KOHCTPYKii. MeThes mpo
TE, IO ISl KOHCTPYKIisA, OyIydr MOKIMKAHOIO Ha 33aI0BOJEHHS MAaifHOBOTO iHTEpEeCy 3aCHOBHHKA UM yYaCHHKA,
(GYHKIIOHYE U HATaHHS OCTaHHBOMY IIEBHOTO MPHOYTKY, PO3MOALTICHOTO POMOPIIHHO HANEKHUM 3aCHOBHHUKY
(y4acHUKY) KOPIIOPaTUBHUM MpaBam [2, c. 514]. TakuM YMHOM, 3aCHOBHHK (y4acHHK) (popMye BiTHOCHHU y4acTi
3 TOBAPHCTBOM IIIISIXOM HOTO 3aCHYBAaHHS UM BCTYITy JIO HOTO CKJIaMy IUITXOM CIUIATH MAifHOBOTO BKIIAMY, SIKHIA
MEPEXOMISTIH Y BIACHICT TOBAPHUCTBA 1 CIPUYMHSIOYN BUHUKHEHHS B HHOTO KOPIIOPAaTUBHUX IIPaB, CTAHOBHUTH CBO-
€piJHY 1HBECTHIIi}0, OCHOBHUM IIPU3HAYCHHSAM SKOI € OTPUMATHU OLIbIIE, aHIXK BKJIAB YUYACHUK Y 1€ TOBAPHCTBO.
CamMe BKa3zaHe CTAaHOBHTB CYTHICTh BiTHOCHH Y4acTi y MiIPUEMHHIIKHX TOBAPUCTBAX.

Jiis mo3HaYeHHsI BiTHOCHH y4acTi MiXK HEIiIIPUEMHUIIBKIM TOBAPUCTBOM i HOTO yYaCHUKAMH BUKOPHC-
TOBYIOTH OHSTTS WIeHCTBA. [Ipy oMy, y HAYKOBHX MPAISX TOCTaTHHO MOMIUPEHUM € MO3UIIIS [IOI0 TOTOXKHOCTI
ydacTi 1 uiaeHcTBa. Ha HasgBHOCTI Takux mo3uuii HaronomryBana I. B. Cnacubo-®areeBa, 3a3Hadarouu, 110 Take
OTOTOXXHEHHS IIPOBOIUTHLCS Y HAYKOBIH JIiTepaTypi ycBigoMieHo |3, ¢. 334]. OnHakoBiCTh 3MiCTy IIUX MTOHATH Ii-
KpecImoeThes Takoxk 1 B. M. KpaBuykom, SIKHM BKa3yeThCs, IO PI3HUII MK YYACHUKOM 1 YICHOM HEMae, a TOMY
3aKOHOABIIEBI CIIiJ] Oyi0 O YHi(IKYyBaTH TEPMIHOJIOTIIO | BAKOPUCTOBYBATH OJIH TEPMiH — «ydacHHK» [4, c. 202].
Be3yMoBHO, 10 BITHOCHHU YYacTi 1 WIEHCTBA € MO3HAYEHHIM TOTO IPABOBOTO 3B’SI3KY, SIKHi BUHHKA€E MK TOBa-
PHUCTBOM 1 HOT0 yYaCHHKaMH (WICHaMH), OJJHAK 32 CBOIM 3MICTOM BOHH TIPOSIBIISIIOTH ce0e Mo-pi3HOMY.

3acHOBYIOYM HEMIAMPUEMHUIIBKE TOBAPUCTBA a00 K BCTYIIAIOUH JI0 HOTO CKIIay, 0c00a TaKOXK KePYEThCS
MIEBHUMH MPUBATHUMH iHTepecaMu. OJHAK, HA BIJIMIHY BiJl y4acTi MiANPUEMHUAIILKOMY TOBApPHCTBI, sIKa JUIsI HEl €
CBOEPIIHOIO 1HBECTHUIIIEO, TYT IPALIOE IHTEPEC 1HLIOTO PoAdy. SIK mpaBuIlo, 1ie iHTepec HeMaifHOBUH.

SAxmo BuxoauTH i3 aHamizy 4. 1 ct. 85 LIK Vkpainu, sika BU3HA4Ya€e HEMiJIPUEMHHIIBKE TOBAPHUCTBO K
Take, sSIKe He Ma€ Ha METI oflepKaHHs MPUOYTKY VI HOr0 HACTYITHOTO PO3IMOALTY MK YYaCHHKAMH, TO BUXOIUTD,
10 JI0 KOJIa IHTEPECiB WICHIB HEMAMPUEMHUIIPKUX TOBAPUCTB HE BXOJIUTH HAMip IPAMHOKUTH CBOT MaiiHOBI aK-
TUBH, BKJIABIIH iX B SIKOCTi BKIIaJy Y TOBAPUCTBO. 3 iHIIOTO OOKY, KOPUCTD BiJl TAKOTO YICHCTBA TAKOXK €, OIHAK
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xapakTep ii BIAMIHHUI BiJ| Ti€i, sKa Ma€e MicCIie BiJ] y4acTi y MiJIpueEMHHAIIEKOMY ToBapucTBi. . B. Cnacubo-®Pa-
TeEBa 3a3HAYAE, 10 YIACHUKU HETiANPUEMHUIIBKUX TOBAPHCTB TAKOXK OTPUMYIOTh BUTONY Bifl iXHBOI TisUTBHOCTI,
ajie y BUIISAI He JWBiICHAIB a00 BiJICOTKIB, a iHIIKX OJar, HalaHUX M came SIK y4acHUKaM ToBapucTsa [5, ¢. 508].

Xapakrtep Takux Ojar IpoCIIiJKOBY€ETHCS Y HOPMax CIIELialbHUX aKTiB y cdepi HemiAmpUEMHUIIBKUX TO-
BapucTB. Hanpukiay, Buxonsu i3 ct. 1 3akony Ykpainu «IIpo rpomanckki 00’ eTHaHH» 1€ CYCIIbHI, 30Kpema,
€KOHOMIYHi, colliaJibHi, KyJIbTYPHI, €KOJIOTiuHiI Ta iHmm iHTepecu [6]. Lle i ke » 3akoH JeKjapye BiACYTHICTb
MafHOBOTO iHTEpeCy iX WiICHIB (Y4acHUKIB). BicyTHICTE MalfHOBOTO iHTEpECY Nepeadadae, mo YWieHH (yIaCHUKH )
TPOMAJICHKOr0 00’ €JHAHHS HE MafOTh IpaBa Ha YaCTKy MallHa rpOMaJICKKOTO 00’€THAHHS Ta HE BIAMOBINAIOTH 32
Horo 30008’ s3aHHAMH. Joxomu abo MaifHO (aKTHBHW) IPOMAJICHKOTO 00’ €THAHHS HE MMiUISTAlOTh PO3MOALTY MiX
foro wieHaMu (Y4acHHKaMH) i HE MOXKYTh BHKOPHCTOBYBATHCS Il BUTOIH OYyIb-sIKOTO OKPEMOTO WieHa (ydac-
HUKa) TPOMaJICLKOTO 00’ €JJHaHHS, HOTro TIocaoBux 0cid (KpiM OoruraTH iX mpalli Ta BiJpaxyBaHb Ha COIiajbHi 3a-
x01H) (4.6 ct. 3 3akoHy). AHAJOTIUHUI XapakTep OJar, 3aJ1s 3aJ0BOJICHHS IKHX BCTYNAlOTh Y HEMiANPUEMHULIBKI
TOBapUCTBa 0COOH, IPUTAMAaHHUH 1 JUIs PENTIHHUX OpTaHi3alliii, TOTOBHAM MPHU3HAYCHHSAM SKHX € 33J0BOJICHHS
peniriiiaux norped rpoMajsiH CIOBigyBaTH 1 momupioBaTy Bipy (cT.7 3akoHy Ykpainu «IIpo cBobGoay coBicTi Ta
perniriitai opranizamii») [7].

Be3nocepennbo HOpMHU yKa3aHOTO 3aKOHY HE BU3HAYaAIOTh NEpeliK NpaB WIEHIB peiritHux oprasizarii
Ta rPOMaJl, SIK 1 He MICTATH KOIHUX HOPM OO0 CTaTycy WICHIB TaKUX OpraHizaiiii. BUCHOBOK Mpo BiCYTHICTb
y WIEHIB TaKUX OpraHi3amiil OyIb-IKUX MAaHOBHX MPaB B CHIIY TAKOTO IX WIEHCTBA MOXKHA 3pOOUTH, BUXOASIYH i3
TEPMIHOJIOTIYHOTO BU3HAYCHHS PENIriiHOI OpraHizaiii Ta XxapakTepy THX OJiar 1moa0 cBoOOIH peiridHoro Bipoc-
TOBIJaHHS, SIKi TT030aBJIeHI MAHOBUX CKJIQJIOBHX y OYJIb-SIKOMY pa3i.

B.B. Kounn Harosonrye Ha ToMy, 1110 TaKi HEAMPHEMHUIIBK] FOPUIMYHI 0COON HE CIIPUYHHSIOTH BUHHK-
HEHHs y iX 4JIeHiB MailHOBUX IpaB, Tak sK MiJCTaBOIO JUIs 00’ €THAHHA 0ci0 € 0cOOMCTHI HEMaltHOBUH 1HTEpec
(TBOpuMiA, TpoheciiHmi, 030POBYHH 1 T.J.), @ MAHOBUM 3MICTOM BiJ3HAYAIOTHCS JIUIIE MATAHHS 100 CIUIATH
YJICHCHKUX BHECKIB. J[0 Takol rpyIy IOpHINYHHX 0Ci0, HA YMKY Y4E€HOTO, BITHOCSTHCS HE JIHIIC HABEACHI BHIIE,
ajie i iHmi (GopMH IOPHIUIHUX 0Ci0, SIK-OT: acoliarii, 00’ €JHaHHS CIiBBIACHHUKIB, MOJITHYHI aptii Tomo. [Ipu
LBOMY, YYEHUM CIYLIHO IiJKPECIIOETHCS OCOOIUBICTh OKPEMUX 13 BUKIJIQACHUX OpraHizalifHO-IPaBOBUX (OpM
HENIMPUEMHUIIBKUX FOPUIMYHUX OCi0, OB’ sI3aHa 13 CyCIITbHO-KOPUCHUM e()EKTOM iX MisIIBHOCTI, SIKa 3yMOBIIIOE
BUHHUKHEHHSI y X WICHIB EBHUX yNPABIIHCHKAX TOBHOBAKEHD, 110 3HAXOAATHCS 1033 MEKAMHU IIUBUTHLHO-IIPABO-
BOTO perymoBaHHs [§, c. 125].

Bapro 3a3HauuTH, MO BKA3aHUI CYCHUIBHO-KOPHCHHN e(eKT Takux (opM HemiInmpHEMHHIBKUAX TO-
BapHCTB € ile oJHUM (HaKTOpOM, SIKUHM CBIMYUTH MPO Oe3MepeyHO HEMAWHOBUM XapakTep IHTEpeciB iX UJICHIB,
OCKIJIbKM Ma€ Miclie CIIPSIMOBAHICTh TAKOXK 1 Ha CyCIiJIbHY KOPUCTb Bij HisJIbHOCTI TOBapHcTBa. BinTak, BiaCyT-
HICTh MafHOBOTO KOMITOHEHTY Y YWICHCHKUX BIJIHOCHHAX TAKWX OpraHi3aliifHo-IpaBoBUX (HOPM HEMAPHEMHUITb-
KHX TOBAPUCTB € OJTHO3HAYHOIO 1 CBITYUTH MPO 1X crenudiky.

OpmHak 9d MOXE TaKHUi BHUCHOBOK 0Oe33allepeuHO 3aCTOCOBYBATHUCS JIO yCiX OpraHi3amiiHO-IIPaBOBUX
($hopM HEemiAMPUEMHHUIBKUX IOPUAMYHHUX OCi0, 30KpeMa, TOBapUCTB. BiAmnoBiab Ha 1€ MUTAaHHS 3HAXOOUTHCS Y
JIBOX IUTOITMHAX.

[To-nepiue, 11e 0coONUBICTH CUCTEMH OpPraHi3aliiHO-IPaBOBUX (OPM TaKUX IOPUANYHHX 0ci0. TyT BapToO
norogutuck i3 O. 1. 303yIsK, M0 Pi3HOMAaHITHICTh BHJIIB HEMIANMPHEMHUIILKAX IOPUIUYHUX OCi0, HAa BIIMIHY Bij
MiANPUEMHULIBKUX, HE TO3BOJISIE Bipa3y 3p03yMITH JIOTiKy MOOYIOBH iX cUcTeMu. A ToMy, y Lii cdepi ckiaaxHo
ITH BiJT 3aralIbHOTO JIO CIIEIiaJIbHOTO, T03asK BUHUKAE MOTpeda JOCIIIKEHHST KOHKPETHOTO PI3HOBHTY HETIAITPH-
EMHUIBKHX I0puandHuX ocib [9, c. 193].

JlilicHO, He 3Ba)KarouM Ha Te, 110 THCTUTYT WICHCTBA XapaKTePHHUH HEe JIUIS yCiX HEMiAMPHEMHHUIIBKUX FOPH-
JIUYHUX OCi0, OCKIIBKM 3ajMIIAE 1032 MEXaMU TaK 3BaHi yHITapHI IOpUAUYHI 0COOH, OJHAK Mepelik ¢popM He-
MiIPUEMHHATIBKAX FOPUAMYHUX OCI0, IS SKAX XapaKTepHa KOPIOPATUBHICTE YCTPOIO € HAJI3BUYAHHO IHMPOKHIA.
AprymMeHTaMu Ha KOPUCTh TaKOTO BUCHOBKY € ycraHoBieHud y LIK Yipainu He BuuepnHuii nepemnik Gpopm Hemil-
MIPUEMHUIIBKIX TOBAPHCTB, a TAKOXK XapaKTepHa U1l YKpalHu TeHCHIIS 0 CIENialbHOTO IPABOBOTO PETYIIIOBAH-
HSI CTaTyCy KOKHOI i3 HUX Y OKPEMOMY HOPMATUBHOMY aKTi.

[To-npyre, cmig BpaxoByBaTH, IO OJHHUM i3 KpUTEpiiB Kiacudikamii HEMiIMPUEMHAIIBKAX OPHIAIHUX
ocib € Mera, 33151 sIKOT BOHU CTBOPIOIOTHCS, SIKA BH3HAUYA€ IX CIEIialbHy MpaBo3aaTHICTh. Ha Te, mo cydacHa
HayKa He BIJIKMIIa€ TaKUi KpUTEpid Kiacuikailii HemiIpueMHUIBKUX ToBapucTB Bkazye 1. B. Cnacubo-Dare-
€Ba, HATOJIOMIYIOYH, [0 caMe CIelialbHa MPaBO3JAaTHICTh IUX OPUIUIHUX OCIO 1 3yMOBIIOE 3HAYUMICTD IIHOTO
kputepito [10, c. 30].
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

MeToro HemiAMPHUEMHHUIIBKOTO TOBAPUCTBA € 3aI0BOJICHHSI HEMAaiHOBHUX 1HTEpecCiB ioro wieHiB. [lepemnik
TaKUX 1HTEpECiB Mae HaJ3BHYAlHO MIHMPOKUN Xapakrep. OYEeBHIHO, IO BOHU YCi HE MOB’s3aHi 13 OTPUMaHHIM
YaCTHHU MPHOYTKY BiJ MisIIHOCTI TOBAPUCTBA 1, BIAMOBIAHO, HE CIPUYHHSIOTEH 301IbIIEHHS MAfHOBOTO BKJIATY
YJIeHa TOBAPHCTBA, BHECEHOI'O B CHJIY MOr0 BCTYITY JO HBOTO M Y4acTi y Horo 3acHyBaHHi. OJHAK, YH 3aBKIH
Takui iHTepec abCOMOTHO TI030aBICHU MaliHOBOTO KOMITOHEHTY. besymoBHO, 110 Hi. [TinqrpyHTsSM YTBOpEHHS Ta
JiSUTIBHOCTI OKPEMHUX OpraHi3aliiHO-IPaBOBUX (OPM HEMiANPUEMHUIIBKUX TOBAPUCTB MOXKE BUCTYIATH TAKOXK 1
MeTa 33JI0BOJICHHSI CIIOKHUBYHX 1HTEepeciB 0cib. CIoXUBYMKN ke K IHTepec, 31e01IbIIoro, Ma€ MAMHOBHH KOMITO-
HEHT — €KOHOMIYHU 3MicT. CIOKMBYA MPHUPOJIA HOTO BH3HAYAE BUKOPUCTAHHS TAKOTO MaHOBOTO KOMIIOHCHTY
JUIS 0COOMCTHX, TIEPEBAKHO, TOOYTOBUX MOTpeO. | aHai3 YHHHOTO 3aKOHOJABCTBA JIO3BOJISIE CTBEPIKYBATH TIPO
OOTPYHTOBAHICTh TAKOTO TBEPKCHHI.

3okpema, imeThes mpo 3akoH Yikpainu «[Ipo criokuBUYy KOOTEpalitoy, SKUH y CT. 5 BU3HAUAE CIOXKHBYEC
TOBAapHUCTBO SIK CAaMOCTIiHHY, JEMOKpPaTU4YHY OpraHi3alilo rpoMajsiH, sSKi Ha OCHOBI JOOPOBUIFHOCTI WIEHCTBA i
B32€EMOJIOTIOMOTH 3a MiCIIeM MPOXXHUBaHHS a00 poOOTH 00’ €THYIOTBCS JJIS CIUIBHOTO TOCTIONAPIOBAHHS 3 METOIO
MOJIMIIEHHS! CBOTO €KOHOMIYHOTO 1 COLIaIbHOTO CTaHy. 3riHO 13 4. 4 cT. 6 1bOro 3aKoHy PAJ MPaB WIEHIB CIIO-
JKUBYUX TOBAPUCTB Ma€ MAHOBY KOMITOHECHTY: TIPaBO Ha MepeBary y mpua0aHHI TOBApiB 1 OJepKaHHI MOCIYT Yy
MarasuHax Ta iHIIMX MiJIPHEMCTBAX CIIOKUBYOI KOOMEpallii; MpaBo OJEPKYBaTH YaCTKy MPHOYTKY, IO PO3IIO-
JUISETHCS 32 pe3yJIbTaTaMU TOCIIONAPCHKOI MiSTIBHOCTI MIXK YWICHAMH CIIOXKHBYOTO TOBAPHUCTBA BIIOBITHO JIO 1X
naioBoro BHecKy [11].

Hopwmu 1iporo 3akony nopynrytoTh Jioriky LIK Ykpainu, Hagaroun dieHaM CIIOKUBUUX TOBAPUCTB TPABO
Ha OTPHMaHHS YaCTHHU NMPUOYTKY Ha mail. [lo-mepie, ineThcs Ipo Te, 0 WICHU TAKUX TOBAPUCTB MAIOTh 00’ €KT
IpaBa BIACHOCTI — Maif; o-apyTe, mepeadadaeThes MOKINBICT TAKUX BUIUIAT Ha IMail. | SKIIo y nepmoMy BUIaz-
Ky HasBHICTh 00’€KTa MpaBa BIACHOCTI MOXHA OOTPYHTYBATH HASBHICTIO METH 3a/I0BOJICHHS MIEBHUX CITOXKHBYUX
IHTEepeCiB 13 MafHOBUM XapaKTepOM, TO IIOJ0 BUIUIAT Ha IMali BUHUKAIOTH NEBHI MUTaHHS. Bumaerbes, mo Taki
BUIUIATH HE TIOBMHHI PO3MOJUIATUCS 3TiTHO PO3MIpYy a0, Tak SK TOAI MEXaHi3M po3MoAlTy Oyle aHalIOTiYHHM
JIO TIANPUEMHHUIIBKAX TOBAPHUCTB 1 HIYUM 0COOIHMBO HE BiIpPi3HATUMETHCS. [Ipo 0coONMMBiCTh TAKOTO POIY BHUILIAT
CBIJUUTH aHaJi3 HOpM 3akoHy Ykpainu «IIpo koomeparito», 3riiHO 13 CT. 26 AKOTO KOOIEpAaTHBHI BUILIATH - Yac-
THHA JIOXOY, IO PO3MOAUISETHCS 32 pe3yIbTaraMy (PiHAHCOBOTO POKY MiXK WICHAMH KOOTIEPATHBY TPOTIOPILIAHO
X y4acTi B rOCIOAAPCHKIN AiSTIBHOCTI KOOIIEPATHBY Y MOPSAKY, BH3HAYCHOMY PIllIEHHSM BHUIIOTO OPraHy yIpaB-
JIHHS KOOoIlepaTuBy. 3arajbHa CyMa BHILIAT HA 1Al He MOKe epeBHITyBaty 20 BiICOTKIB T0XO/Y, BU3HAYEHOTO JI0
posnoainy [12].

Ha nmouinpHiCTh OOMEXEHHS IpaBa Ha OTPUMAHHS PO3MIipy BHILIAT HA Iaid BKa3ye y cBoii mparsax A.B.
3ericko. YUEHOI0 3a3Ha4aeThCs, 0 XapaKTep KOOMEPAaTUBHIX BUILIAT MOJISITac HE Y BUILIATI MPOIICHTIB HA PO3Mip
Maro, a B MOBEPHEHHI YWICHOBI KOOTICPATUBY YaCTUHM CIUIAYEHHX HHM KOIITIB 3a IMOCIYTH Y4 TOBapH, OTPUMaHi
gepe3 KooneparuB. Taki BUILIATH MOXKHA Ha3BaTH CBOEPITHOIO TUCKOHTHOIO 3HIKKOIO, PO3MIp SIKOT 3aJICIKHUTh BijI
KIUTBKOCTI OTPUMAHUX Yepe3 KooIepaTuB ToBapiB uu mociyr [13, c. 29].

[TinTpuMyroun BKa3zaHi HAYKOBI MO3MIII] 1 KOHCTATYIOYH 3aKOHOIABYY HEMOCIIOBHICTh MO0 BUILIAT HA
Mai WieHaM CIIOXUBYHX KOOIIEPATHBIB B SKOCTI HEMIIIPHEMHHUILKAX TOBAPUCTB, 8APHO OOHO3HAYHO KOHCIMAM)-
eamu iMaHeHmMHy RPUMAMAHHICIb O MAKO20 POOY MOBAPUCHE MAUHOBUX KOMNOHENMIE ) KON MUX CHOMCUBHUX
inmepecie, 3a015 3a00801€HHs AKUX 0coba i cmynuia y mosapucmeo. Taknii BUCHOBOK IiITBEPIIKYETHCS aHa-
Ji30M crienudiky mpaB WICHIB OKPEMUX BUJIIB CIIOKUBYUX TOBAPHCTB, Y SIKMX Taka MaifHOBa KOMIIOHEHTA IIPOSB-
TISEThCS HANOIIBIN ICKpaBo. 30KpeMa, ifieTbest Tpo cT. 19-1 3akony Yipainu «IIpo koormepariiroy, 3riTHO i3 SKO0
YIICH KUTIOBO-0YIiBEIHHOTO, Ta9HO-0y/IIBEILHOTO, TapaXKHO-0YNiBEIEHOT0, dKHUTIOBOTO, IaYHOTO, TAPAYKHOTO UK
THIIIOTO BiJITIOBITHOTO KOOIIEPATHUBY MA€ IPABO BOJIOJIHHS, KOPHCTYBaHHS, a 3a 3T0JI0I0 KOOIIEPATUBY - 1 PO3IIO-
PSUIKAHHS KBapPTUPOIO, TAYCI0, TApaXkeM, 1HIIO OYAiBIC0, CIIOPYIO0 a00 MPUMIIIEHHSIM KOOIICPATUBY, SIKIIO BiH
HE BHUKYIUB II¢ MaiiHO. Y pa3i BUKYITy KBapTHpH, Jadi, Tapaxka, iHIIO1 OyaiBii, criopyan abo MpUMINICHHS YiICH
KHUTIOBO-OYIIBETBHOTO, TAYHO-OYIiBEIBHOTO, rapakHO-0yNiBEIFHOTO, KHUTIOBOTO, TAYHOTO, TAPaKHOTO KOOIIe-
paTHUBY YM iHIIOTO BiJAMOBIIHOTO KOOTIEPATHBY CTA€ BIACHUKOM IhOTO MaiiHa [12].

TakuM YMHOM, METOI0 CHOKHBYUX TOBAPHCTB SIK HEMIANPHEMHHUIIBKUX KOOIIEPATUBIB € 33JJOBOJICHHS
CIIOKUBYHX MOTpeO MaifHOBOTO Xapakrepy. OmHaK, maxka MaiH08a KOMHOHEHMA He O3HAYAE OMPUMAHHI HUMU
npubymxy. Ioemvcs npo negny Kopucmo, neui MalHosi braza 0 0cobucmozo cnodicuéanis. YneHCTBO y HEeiI-
MIPUEMHUIIPKOMY KOOTIEPATUBY HE CIPUYHHSE MPUOYTKOBICT ITLOTO WICHCTBAa — 0C0O01 HA/Ial0THCS TICBHI MalfHOBI
Ornara CIO>KMBYOTO XapakTepy B OOMiH Ha BHECEHHS Maro. J[ekIapoBaHi kK BUILIATH, BUXOAAYH 13 3aKoHY YKpaiHu
«IIpo kooreparito», MarOTh OOMEXEeHHUN XapakTep. BinnosimHo, s okpeMux GopM HENiAMPUEMHUIIBKUX TOBA-
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Ky3uk B.
Oco6nMBOCTI IHCTUTYTY YNEHCTBA Y HEMIANPUEMHULBKMX TOBApUCTBaX

PHCTB XapaKTepHUM € BUHUKHEHHS OKPEMHUX IIpaB iX WICHIB, SKi MalOTh MalHOBUH XapakTep. OCHOBOIO IIBOTO €
HasIBHICTh OCOOJIMBUX 1HTEPECIB 13 MATHOBOIO KOMITOHEHTOIO.

BucHoBku. TakuM YHHOM, yCi BUKJIAJICH] ITOJIOKEHHS JIO3BOJIAIOTH C(HOPMYBATH KiJlbKa OCHOBHHX TE3.
[Mo-nepie, WIEHCTBO 3 MO3UIIIT aHATI3Y 3MICTY TOTO IPABOBOTO 3B’SI3KY MK HEMiIIPUEMHUIIBKHM TOBAPUCTBOM
Ta HOTo YJIeHaMH Ma€ CBOI 0COOJIMBOCTI Y TIOPIBHSIHHI 13 BIJIHOCHHAMY Y4acTi y MiIPUEMHHIIKHX TOBAPUCTBAX.
I us 0coOMUBICTH MPOSABISETHCS Y BIACYTHOCTI IHTEpECY Y WeHa TOBApHCTBA 30UIBIIMTH CBOi MaifHOBI aKTHBU
IUIIXOM BKJIAAY iX Y TOBAPHCTBO. XapaKkTep BUTOAU B PE3YJIBTaTi WICHCTBA Y HEMIAPHEMHHUIIBKOMY TOBapUCTBI
IHIIUI — OTPUMAaHHS SKUXOCh 0Jar 0COOIUBOTO XapakTepy, 0 BUILTHBAIOTH 13 KYJIBTYPHHUX, EKOHOMIYHHX, COIIi-
aJIbHUX, EKOJIOTIYHUX, PEIIITIMHNX YH 1HIIUX iHTepeciB. TakuM YHHOM, YICH HeIliJIPHEMHHUIILKOTO TOBAPUCTBA HE
OTPUMY€E BHACIIJIOK YICHCTBA OiIblle, aHK BKJIaB y (opMi BKJIaQy MPU CTBOPEHHI HEMiINPUEMHHUIIBKOTO TOBa-
PHICTBA UM CIDIATH WICHCHKUX BHECKIB. [lo-apyre, WIeHCTBO y HEMATPHEMHUIIBKIX TOBAPHUCTBAX € 33 CBOIM 3MicC-
TOM HEOJHOPIIHUM, IO MPOSBISIETHCS Y TEPENIKY MPaB, SKi BUHUKAIOTh BHACTIIOK WICHCTBA Yy Pi3HUX (opmax
HENIMPUEMHUIIBKUX TOBApUCTB. Taka HEOMHOPITHICTh € BUIPABIAHOIO B CHIY PI3HOTO POIy iHTEpEecCiB, OKpiM
OTPUMAaHHS NPUOYTKY, IKUMH MOXKYTb KEPyBaTUCS 0COOU, BCTYIAIOUYH JI0 WIEHIB Ti€l 4M 1HIIOT ()OPMH HEMANPH-
€MHHUIBKOTO TOBAPHCTBA.

Taki iHTepecH, y HalOLIbII 3aralbHOMY BUIVIAJL, MOXYTh OyTH OBOAKMMHU: 1) iHTEpecH HEMaiHOBOTO
XapakTepy IJIs OTPUMaHHS HeMailHOBUX OJar, sSIK-OT: PENriiHUX, KyIBTYPHHX, COIIaIbHUX, CKOJIOTIYHHX TOIIIO;
2) iHTepecH eKOHOMIYHOTO XapaKTepy, sKi € IHTepecaMy CIIOKMBUMMH 1 MOXKYTh MaTH MailHOBUI xapakTep. Ha-
MIPUKJIa]], OTPIMAHHS IEBHUX MAaiHOBHX OJIar IJIs1 0COOMCTOTO CIIOKUBAHHSA, 1[0 XapAKTEPHUM € JUTIS CHOKUBUUX
TOBApHUCTB, OOCIYTOBYIOUMX KOOIIEPATUBIB TOLIO.

SIKIIo y mepIIoMy BHMIAIKY Y WICHIB TOBAPHCTBAa BUHUKAIOTh HEMAHOBI IIpaBa, TO y IPyroMy — MOXYTh
BUHUKATH 1 OKpeMi MaifHOBIi IpaBa, OB’ sI3aHi 13 3aJOBOJICHHSM HUMH CBOIX CIIOKMBUMX MarepialibHUX MOTPeO.
OpnHak, y 0OWABOX BUIAJKaX WICHCTBO Y HEMIINPHEMHHUIBKAX TOBAPHUCTBAaX HE BH3HAYAE MOMJIMBOCTI 0cOOU
OTpHMATH B HOT0 pe3ynbrari OiNblie, aHiXK BOHA BKJana. | s 03HaKa, MOMPU HEOTHOPIIHICTh WICHCTBA, CYTTEBO
BiJIpi3Hs€E WOTO BiJl y4acTi y MiAMPUEMHUIILKUX ToBaprcTBax. OTKe, Ha ChOTOIHI OTPeOy€E Mepersay iHCTUTYT
YJICHCTBA Ta IIPaB, 10 3 HHOT'O BUILTUBAIOTH Y HEIAMPUEMHUIBKUX TOBAPUCTBAX; IHCTUTYT WICHCTBA Y HEMiIIPH-
€MHUIBKIX TOBapUCTBAaX 0OYMOBJIEHUH XapaKTEpPHOIO ISl HEIiAMPUEMHUIBKIX TOBAPUCTB HEOAHOPIAHOIO TIpa-
BOBOIO MIPHUPOJIOK0; JJIsl CIIOYKUBYMX KOOIIEPATUBIB Ta X Pi3HOBHUIIB SK HEIiJIIPHEMHHUIEKAX TOBAPUCTB 0COOIUBO
aKTyaJbHUM € TIPOBEICHHS Hapaliesiell MiXK WICHCHKIMHU IpaBaMH, SKi BHHHUKAIOTh Y HUX Ta KOPIIOPATHBHUMU
MpaBaMH, M0 BUHUKAIOTH B YYACHUKIB MiJIPHEMHHUIIBKAX TOBAPUCTB; IHCTUTYT WICHCTBA y HOTO KIIACHIHOMY PO-
3yMiHHI Ha CbOTOJIHI IOBHICTIO BiIOOpaKEHUI y TPOMAJICEKAX 00’ €THAHHSIX SK Pi3HOBUIAX HEMANPHUEMHHUIIBKUX
TOBapUCTB.
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MOHSATTS TA ITIPABOBA ITIPUPOJIA OCOBUCTUX HEMAMHOBHUX
ITPAB ITOJAPY XK Y CIMEMHO-ITPABOBIN JOKTPHHI

YV nayxoeiti cmammi 30iticneno 00CniOdiCceHHs NOHAMMS MA NPABOGOT NPUPOOU OCODUCTIUX HEMATIHOBUX NPAs
NOOPYHCIHCSL 8 CIMEUHO-NPAasositl OOKmpuHi. 30Kkpema, agmop y Cmammi 3a3Hayde, wo ocooucmi HeMaHosi npasa no-
OpyoIcaIcst — ye 00H020 DOKY — 6pe2yIbO6aHI HOPMAMU CIMEUH020 Npasa 8iIOHOCUHU U000 OCODUCTNUX HeMAUHO8UX Onaze
ma inmepecie ocib, siki nepebysaioms y wiiio0i, 3 iHU020 — cy6 €EKMUSHL, NPUPOOHI, Mi, WO He MONCHA Nepeoamu IHULit
0C00I, HeBIOUYIICYBAHI NPABA, WO MAIOMb HEMAMEPIATbHUL, MPUSANUL XAPAKMED, W0 SUHUKAIOMb § OII0Mb 3 MOMEHNY
VKAAOEHHs W00y ma 3MinIolomucsi a60 NRPURUHSIOMbCSL 3 MOMEHMY PO3Ip8ants w0y, a came 3 OHs peecmpayii po3i-
peanHs w6y, abo y 0enb HAOPAHHS YUHHOCMI PIlUeHHAM CYOy PO PO3IPEANHS wli00y. AGMOpP He NO200AHCYEMbCS i3
MBEPOICEHHAM ) CIMENHO-NPABOGILi OOKMPUHI PO me, W0 HA 00Cs2 0OCOOUCMUX HEMAIHOBUX NPAB NOOPYIHCIHCSL HE GNIU-
8ac axm cninbroco abo po30ilbHO20 NPONICUBANHS, A MAKOUC QAKM BCMAHOBIEHHS NOOPYHCIHCAM PENCUMY OKPEMO2O
NPOACUBAHHIL NOOPYIICIHCsL. TeepOdICeHHs OKPEMUX HAYKOBYIE NPo me, Wo 0CobUChi HeMauiHo8i npasa noOPYyICICs He
nIONA2AIOMb 3AXUCTITY, 8 MOMY YUCTI IOPUCOUKYIUHOMY, € HEOOCMAMHbO OOIPYHIMOBAHUM, XOUA MOJICHA 2080PUMI NPO
YMPYOHEHICMb 3aXUCHLY 0COOUCMUX HEMAUHOBUX NPAB NOOPYIHCHCS, OOHAK NepedyCim uepes me, wo BOHU HEOOCHAMHbO
YIMKO GU3HAYEHI Y CIMEHOMY 3aKOHOOABCMEI.

Knrwouoei cnosa: ocobucmi Hemaiinogi npasa nOOPYHCHCA, NOOPYHCIHCS, O3HAKU OCOOUCTNUX HEMATHOBUX NPAB;
cimelni npasa; uoo.

Parfentiev A.

The concept and legal nature of personal non-property rights of spouses in family law doctrine

The scientific article researches the concept and legal nature of personal non-property rights of spouses in
the family law doctrine. In particular, the author notes in the article that the personal non-property rights of spouses
are, on the one hand, relations regulated by the norms of family law regarding the personal non-property goods and
interests of married persons, on the other hand, they are subjective, natural, those that cannot be transferred to another
person, inalienable rights of an immaterial, long-lasting nature that arise and operate from the moment of marriage
and are changed or terminated from the moment of dissolution of marriage, namely from the date of registration of
the dissolution of marriage, or from the date of entry into force of the court decision on dissolution of marriage. The
author defines the following list of signs of personal non-property rights of spouses: they arise from the moment of
marriage, registered in the state registration bodies of acts of civil status; are decisive in family relations compared to
property relations — other rights of spouses arise from them as derivatives; exercise of these rights is possible subject to
agreement with the other spouse and taking into account the interests of the family as a whole; arise in connection with
the conclusion of a marriage and can be terminated only in the event of the death of one of the spouses or dissolution of
the marriage, recognition of the marriage as invalid, cannot be terminated or changed by agreement of the spouses, and
cannot be exhausted as a result of their implementation, the list of personal non-property rights of spouses is determined
by national culture, historical traditions, socio-economic conditions, and personal factors, do not have an economic
meaning and are not of a property nature; arising from certain intangible assets; closely related to the personality of
each of the spouses, inseparable from it and cannot be alienated, just like the goods themselves, in connection with
which personal non-property rights and obligations arise; cannot be the subject of a marriage contract; timelessness;
exercise of rights in accordance with the moral principles of society; saturation with norms of a moral nature; their
inexhaustibility by those rights defined in family legislation.

Keywords: personal non-property rights of spouses;, married couple, signs of personal non-property rights;
family rights, marriage.

ITocTanoBka npodaemu. YiiageHHs nnmo0y, HOro peecTparlis opraHoM Jep)KaBHOI peecTpariii akTiB -
BIJIBHOTO CTaHy NPHU3BOAUTH 10 BUHUKHEHHS CiM’i, HAOYTTS HOro y4aCHHKAMU CTaTyCy HOAPYKS, a OTXKE — Ili-
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JIOTO KOMILIEKCY B3aEMHHUX IPaB Ta 000B’SI3KiB — K MAifHOBOTO, TaK 1 HEMaliHOBOTO XapakTepy. [lo nmeproi rpymnu
MpaB NepeayciM BiTHOCATHCS MPaBO HA YTPUMaHHA Y pa3i HEMOXKIMBOCTI 3a0e3neuyBaTH cede caMOCTiHHO i3
MIPUYUH, SKi BAHUKIIN B TIEpioJ] ITF00Y (Hempare3aaTHiCTh, IHBaIiTHICTh, BATiTHICTh, TOTJISL 32 TUTHHOIO TOIIIO)
Ta MpaBo Ha MaifHO, HaOyTe MiJ Yyac nuTI00Y, 10 € CHIBHOI CYMICHOIO BIIACHICTIO MOAPY oK. pyry rpymy mpas
CTaHOBJISATH MPaBa, sIKi CTOCYIOTHCSI CIMEHHUX CTOCYHKIB MiXK TIOAPYAOKSM, ITEPEIyCiM MUTaHb, TIOB’I3aHUX 13 PO3-
MOJIOM CIMEHHNX 000B’A3KiB, peaiizalli€lo cy0’eKTUBHUX HEMAHOBUX MpaB (Ppi3nuHOi 0coOu came y HUTIOOHUX
BiJIHOCHHAX, 13 BpaxyBaHHIM 1HTEPECIB AK CiM’1, Tak i KOKHOTO i3 moapysxoxks. Ynaanii CimeliHui kogeke Ykpa-
Tau (Hagani no tekcty — CK Ykpainu) y [11aBi 6 Bu3Hauae pajg ocoOMCTUX HEMAaHOBUX MpaB nofpyxoxs. Tak, y
CT. cT. 49 — 54, 56 CiMmeliHOTO KOJIeKCY YKpaiHu BU3HAUSHI HACTYITHI OCOOMCTI HEMAHOBI MpaBa MOAPYXOKS: Ha
MaTEepUHCTBO, Ha 0aThbKIBCTBO, HA MOBATY JI0 CBOET 1HIMBIAYaIbHOCTI, CBOIX 3BUYOK Ta yNoa00aHb, Ha (Hi3UUHUMA
Ta [yXOBHUH PO3BHTOK, Ha 37I00YTTS OCBITH, MIPOSB CBOIX 3/1i0HOCTEH, HA CTBOPSHHS YMOB JIJIS Mpalli Ta BiAIO-
YMHKY, Ha 3MiHY Tpi3BHIIA, Ha PO3NOALT 000B’SI3KIB Ta CHIbHE BUPILICHHS MUTAaHb XUTTA CiM’1, HA CBOOOY Ta
0COOWCTY HETOTOPKAHHICTh, Ha BIIbHHI BUOIp MicCIls TIPOXKUBAHHS, BYKUBATH 3aXO/IiB, K1 He 3a00pOHEHI 3aKOHOM
1 He cymepevaTh MOpPAIBHUM 3acajaM CYCIUIBCTBA, OO MiATPUMAHHS NUTIOOHUX BiJTHOCHH, HA TPUITMHCHHS
nuntoOHMX BiHOCHH [1]. B TOH ke Yac, BU3HAYCHI I1i TIpaBa JIOCTaTHLO 3araJibHO, HA BIJIMIHY BiJl MAifHOBUX IPaB
MOJPY>KXKsI, TOMY B CIMEHHO-IIPaBOBil TOKTPUHI Ta MPaBO3aCTOCOBYiil MPaKTUIi BUHUKAIOTH IPOOIeMH, OB’ A3aHi
K 13 BU3HAUEHHSIM TIEPETiKy MPAaBOMOYHOCTEH, IO CKIIAJAI0Th 3MICT KOXKHOTO 13 0COOMCTHX HEMalWHOBHX IPaB
MOAPYOKS, TAK 1 MOPSIIKY 3MIMCHEHHS Ta 3aXUCTY TAKUX IIPAB.

AHAJI3 ocTaHHIX JocaiTKeHb i mybmikaniii. [IpobnemaTrka 0coOMCTHX HEMAaHHOBUX TIPaB JIOCIIKY-
Bajacs psIoM HayKOBILIB, TakuXx sk I. B. Anomniii, M. 1. Baiipauna, B. A. Barpac, A. 1. lytko, I. B. JKuninkosa, JI.
B. Kpacwuipka, O. O. [Tocukaniok, 3. B. Pomoscrka, M. O. Credanuyk, P. O. Credanuyk, 1. JI. Cepaeuna Ta iHmii.
B T0i1 e Jac, nuTaHHs HOHSTTS Ta MPABOBOI MPUPOAU OCOOMCTHX HEMAWHOBUX MPaB MOJPYHOKS B IPABOBIl TOK-
TPUHI PO3IISIHYTO (PparMeHTapHO, IO MiTBEPIKY€E aKTyalbHICTh MONATBIINX HAYKOBHX JOCIIKEHB Y il cdepi.

MeTo10 cTATTi € TOCITiKEHHS TOHATTS Ta IPABOBOI MPUPOIH OCOOMCTHX HEMAHOBHX IIPAB MOIPYHIKS
B CIMEHHO-TIPaBOBIH JJOKTPHHI.

BukJjaa ocHOBHOro marepiajy aocaimkenssa. OcobucTi HeMaiiHOBI MpaBa MOAPYXOKS y ciMeitHO-TIpa-
BOBIH JOKTPHHI BU3HAYAIOTHCS 10 pizHOMY. 30kpeMa, M. 1. Baiipauna Bu3Havae ix sik cy0’€KTHBHI, IPUPOJIHI, Ti,
10 He MOXKHA TepeAaT iHIii 0ocoli, HEBIIUY)KyBaHi MpaBa, [0 MalOTh HeMaTepiaJbHUM, TPUBAIMNA XapakTep,
10 BUHUKAIOTh 1 JIFOTh 3 MOMEHTY YKIIJICHHS MUTIO0Y Ta 3MIHIOIOTHCS 400 MPHUITUHSAIOTHCS 3 MOMEHTY PO3ipBaHHS
nuto0y, a came 3 JHs peecTpallii po3ipBaHHA HUTIO0Y, a00 y 1eHb HaOpaHHS YMHHOCTI PilIEHHSIM Cydy PO po3i-
pBaHHs mUIOOY [2, ¢. 60-61]. LluM camumM HayKoBellb (PAaKTUIHO BU3HAYAE I1i TIPaBa Yepe3 O3HAKU.

Hemo ixmroro migxomy npurpumyethest B. 1. bopucosa ta A. O. JlyTko, siki BU3HAYAIOTh iX 4epe3 Kare-
TOPIF0 TIPAaBOBIIHOCHH — SK BPETYJIbOBaHI HOPMaMU CIMEHHOTO TpaBa BiTHOCHHU MO0 OCOOMCTHUX HEMaiHOBUX
Onar Ta iHTepeciB 0cib, ki nepedyBaroTh y nutooi [3, c. 93; 4, c. 125].

[lomo 03HaK 0OCOOMCTUX HEMAHOBUX IPAB MOIPYKKS, B CIMEHHO-TIPABOBIH JOKTPHUHI HEMA€e OJJHOCTAH-
HOCTI.

3okpema, Ha nymMKy B. I1. MupoHeHKo, 0cOOHMCTI HEMaHHOBI TIpaBa TMOAPYXIKS: BUHUKAIOTH HE 3 HAPO-
JDKCHHS, @ 3 MOMEHTY YKIIQJICHHS IUTIO0Y, 3apEECTPOBAHOIO B OpraHaX JEpKaBHOI peecTpalii akTiB IMBITLHOTO
CTaHy; MePEBaKHO € BIIHOCHUMH IPaBaMH, TOOTO OCOOMCTUM HEMalHOBHM TpaBaM OHOTO i3 TIOAPYHOKS TPOTH-
CTOITh 00OB’A30K 1HILIOTO 3 MOAPYAOKA HE MEPEIIKOIKATH 1X 3A1HCHEHHIO; € BU3HAYAJIbHUMH Y CIMEHHUX BiIHO-
CHHAaX IMOPIBHSHO i3 MAWHOBUMH — 13 HUX SIK IOXiJHI BUHUKAIOTH 1HIII TpaBa MOAPYIOKS; 3MIMCHEHHS IUX TpaB
MOXKJIMBO 32 YMOBH IIOTOJIKEHHS 13 IHIIMM HOAPYAOKAM Ta 3 ypaxyBaHHSAM 1HTEPECIB CiM’1 B LIJIOMY; BUHUKAIOTD Y
3B’S3KY 13 YKJIaJICHHSIM ILTFO0Y 1 MOXKYTh IPUITMHUTHCS TIJTBKU y pa3i CMEPTi OHOTO 13 MOAPYKKS a00 po3ipBaHHS
U0y, BU3HAHHS ILTI00Y HENIHCHUM, HE MOXKYTh OyTH IPUITMHEH] a00 3MiHEeHi 3a JOMOBJIEHICTIO OAPYAOKS, HE
MOXYTbh OyTH BHUCPITAHUMHU 1 B Pe3yJNIbTari iX 371MCHEHHS; HAa HUX HE BIUTMBAE ()aKT CHUILHOTO ab0 PO3IiTBHOTO
MPOXKUBAHHS, a TAKOK (PAKT BCTAHOBICHHS MOAPYXKSIM PEKUMY OKPEMOTO MPOXKUBAHHS MOAPYXIKS; CIIOPHU 3
MIPUBOAY 3IMCHEHHS TOAPYX HIX 0COOMCTHX HEMAWHOBHX IPaB HE MOXKYTh PO3IVISLIATHCS 1 BUPINTYBaTHCS Oy/Ib-
SIKHMH OpTraHaMU Jep>KaBH, OJHAK CUCTEMATHYHE CTBOPCHHS OJHHM i3 IOIPYNHOKS MEPEIIKOA JUIS 3iACHEHHS
JIPYTHM 13 TOAPYKKSI 0COOMCTUX HEMAaHOBUX IPaB MOXKE CIIYTYBaTH IiJCTABOIO JUIA IMOPYIICHHS NUTAHHS IIPO
PO3ipBaHHS NUTIOOY; MPUIHHOO Il OCTAHHBOTO MOXKE CTATH W 3JOBKWBAHHS 3/1iHCHEHHSIM OCOOHCTOTO MpaBa
OJTHHM 13 TIOAPYHOKA [5, ¢. 149-150]. YacTKkoBO MOTOMKYOUHCH 13 HAYKOBIIEM, BCE )K MAEMO BH3HATH, IO YaCTHHA
0COOHMCTUX HEMAHOBUX NpaB MOAPY}OKS (Taki sSK MpaBO Ha MaTEepUHCTBO, Ha OaTbKiBCTBO, Ha BiNbHUN BUOIp
MICIISI CBOTO MPOKUBAHHS € a0COTIOTHIUMH, TOOTO 3aXHUIIATUCS BOHM MAIOTh HE TUIBKH BiJl MOMKIMBUX ITOCATaHb
3 OOKY 1HIIIOTO 3 MOAPYAOKS, a i 3 60Ky 1HIIMX 0Ci0 (HaBITh THX, AKi HE € yYaCHUKaMU CiMEHHMX BigHOCHH)). He
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MapdeHTbeB A.
[MoHATTA Ta NnpaBoBa npmpoaa 0COOUCTUX HEMaMHOBMX MpaB NOAPYXXKS Yy CIMEMHO-NPABOBIN AOKTPUHI

MOKEMO TIOTOIUTHCS 13 TBEPDKEHHAM HAyKOBIA IIPO T€, IO HA 00CAT 0COOMCTUX HEMAaWHOBUX IPAB IOIPYIOKS
HE BIUIMBAE (aKT CIUIHLHOTO ab0 PO3MUIBHOTO MPOXKUBAHHS, a TAKOK (PAaKT BCTAHOBJICHHS MOAPYXKIM PEXKAMY
OKPEMOTO MPOKUBaHHS MOAPYXoKs. JliCHO, 3a3HaueH] I0pUINYHI (aKTH HEe CIPUYHHSIOTH 3MiHY a00 MPHITMHEH-
Hs 3a3HAYCHMX IPAaB, OJHAK MOXKYTh MPH3BECTH JI0 3MIiH y MOPSIIKY peaii3amii IUX MpaB OTHUM i3 MOAPYKKSL.
Takok BUHHKA€E TUTAHHS, SIKIIO BIAMOBIIHI ITPaBa HE MiUIATAIOTh 3aXUCTY, B TOMY YHCII FOPUCAUKIIIHHOMY, KU
CEHC BU3HAYCHHSI I[[UX MPaB y 3aKOHOIABCTBI; MOKEMO BH3HATH, IO Ti 0COOMCTI HEMAITHOBI IIpaBa MOAPYMIKS, SKi
MpsIMO HEe BU3HAYCHI Y CIMEHHOMY 3aKOHOJIABCTBI, IIHCHO HaBps OymMyTh 3aXHUIICHI, OJJHAK BIAMOBIAHO 10 CT. 18
CK VYkpainu kokeH YYaCHUK CIMEHHHX BIJHOCHH, SIKUI TOCAT YOTUPHAALATH POKIB, Ma€ MpaBo Ha Oe3nocepe-
HE 3BEPHEHHS JI0 CYIy 3a 3aXHCTOM CBOTO IpaBa abo iHTepecy, MPUYOMY HE B 3aKOHOIABCTBI HE YTOYHIOETHCS,
IO 1€ CTOCYEThCS JIHIIE MaHHOBUX MpaB. ToMy TBEpIKEHHS IIPO Te, IO CHOPHU 3 MPHUBOLY PO3MOILTY CIMEHHUX
000B’SI3KIB Ta MMUTAHb KUTTS CIM’1, TOOTO Ti, IO CTOCYIOTHCS OCOOMCTO-TIPABOBUX BITHOCHH TMOIPYXKXKS, 32 BH-
HSTKOM ITUTaHb BUXOBAaHH JITCH, Ta MAITHOBHX NMHUTaHb, HE MOXYTh BUPIIIYBAaTHCS MPUMYCOBO [6, c. 80], € He-
JOCTaTHBO OOTPYHTOBAaHMM. MOKEMO BCe K TOBOPHUTH IIPO YTPYAHEHICTh 3aXHCTY 0COOMCTHX HEMaWHOBUX IIPaB
MOAPY>KsSI, OHAK TIePeayCiM depes Te, 0 BOHU HEJOCTATHRO YiTKO BH3HAYCHI y CIMEHHOMY 3aKOHO/IABCTBI.

I. 1. TlyukoBchKa 3a3Havae, IO Nepetik 0COGUCTHX HEMAHOBHX MPaB MOAPYXIKS BU3HAYACTHCS HAIlio-
HAJIBHOIO KYJIBTYpOIO, ICTOPHYHUMH TPATUIISIMHU, COLiaTbHO-CKOHOMIYHIMHU YMOBaMH, OCOOMCTUMH (haKTOPaAMH;
HE MalOTh €KOHOMIYHOTO 3MICTY Ta HE HOCSATh MAaifHOBOTO XapaKTepy; BUHUKAIOTH 3 IPHBOLY BU3HAYCHIX HEMATeE-
piaabHUX Onar; TiCHO MOB’sI3aHi 13 0COOMCTICTIO KOXKHOTO 13 MOAPYMOKS, HEBIIUTBHI BiI HET 1 HE MOXYTh BiTIy-
KyBaTHCA, K 1 cami OJiara, i3 IpUBOJY KX BHHUKAIOTh 0COOMCTI HEMAiHOBI MpaBa it 000B’A3KH; HE MOXYTh Oy TH
MPEIMETOM [UTIOOHOTO JOTOBOPY, IHIIUX YTof; MOXKYTh MPUIIMHATHUCS 13 BOJII YYaCHUKIB IITFOOHUX BIAHOCHH [3,
c. 92-93]. He MoxeMo MOTroAUTHUCS i3 IBOMa OCTaHHIMH O3Hakamu. [lo-miepiie, ciMeliHe 3aKOHOJJAaBCTBO MiCTHTh
3a00pOHY IIO/I0 BPETYIIOBAHHS 0COOMCTUX HEMAaHHOBUX IPAB MOIPYIKS JIUIIE MO0 MUTIOOHOTO TOroBOpy (4. 3
cT. 93 CK VYkpaiHn), o0 iHIIMX JOTOBOPIB, IO YKIATAITHCS MXK IMTOIPYKKSIM Takoi 3a00pOHU HEMAE; TIOAPY K-
KT MOXKE YKIIAJIaTH JOTOBOPH, B SIKUX O BH3HAYAIIUCS OCOOIUBOCTI 3/1iHCHEHHS OKPEMHUX OCOOHMCTHX HEMaifHO-
Bux npas. [lo-apyre, ocobucTi HeMalHOBI IIPaBa MOAPYKS MOXKYTh MIPUIIHHSATHCS JIMIIE 3 [TiICTaB, BH3SHAYCHHUX B
3aKOHO/IABCTBI, IEPEIyCiM KOJU MPUITUHSIOTHCS NUTIOOH] BITHOCHHMU, a X YYaCHUKH BTPATATH CTATyC HOIPYIOKS;
B JIOTOBIPHOMY TIOPSIIKY OCOOMCTI HEMAHOBI TIpaBa IMOAPYXIKSA HE MOXKYTh OyTH TIPUITHHEHI.

M. 1. Baiipayna Bufinsie Bi TPy O3HAK OCOOMCTHX HEMAWHOBUX IPAB MOAPYAOKS: O3HAKH, SKi PUTa-
MaHHI yCiM 0COOMCTUM HEMaHOBHUM IpaBaM yYaCHHKIB CIMCHHHUX BiJIHOCHH Ta CICIialibHI O3HAKH, IPUTAMaHHI
JIIIE TIpaBaM MOAPY¥oks. J{o mepinoi rpynu BOHA BiTHOCUTH HACTYITHI O3HAKH: Cy0’ €KTH 0COOUCTUX HEMaWHOBUX
ciMEIHHX TIpaB, sIKi € yYaCHUKaMH CIMEHHHX MPaBOBIIHOCHH, MOXKYTh MaTH TiJIbKH 0COOMCTI HEMAtHOBI CiMEiiHi
rpaBa i HeCTH 000B’sI3KH, MepeidadeHi CiMeHIM 3aKOHOaBCTBOM, HA BIIMIHY BiJl 0COOMCTHX HEMalHOBUX IPaB,
K1 € 00’ €KTOM pPeryioBaHHS IIUBUILHOTO MpaBa, Jie cy0’€KTH MOXKYTh MaTH OCOOMCTI HEMAHOBI ITpaBa 1 HECTH
000B’s13KH, K nepeadaueHi, Tak 1 He nmependadeHi 3aKOHOM; JJIsi OCOOMCTUX HEMAaHOBUX CIMEWHUX MpaB Xapak-
TEpPHA CyBOpa IHJMBIIYaIbHICTh X yYaCHHKIB, HE3aMIHHICTh iX B IIMX BIJHOCHMHAX IHIIMMH 0COOAaMH i, SK Ha-
CIIIJIOK IIbOTO, HEBIAUYKYBaHICTh CIMEHHUX MpaB Ta 000B’S3KiB; 0COOMCTI HEMAHOBI CIMEIHI paBa HE MOXKYTb
OyTH TiepeiaHi Hi B MOPAIKY CHAJKyBaHH:I, Hi 3a 3rOJ0K0 CTOPiH, IO Bipi3HSE 1X BiJ 0COOMCTUX HEMAHHOBUX
MBUTLHUX TIPaB; CIMEWHUM TIPaBOBITHOCHHAM, Ha BiJIMiHY BiJl IIMBUIHHUX, BIACTUBUHN TPUBAIHIA, OCOOUCTO-/I10-
Bipumii Ta Oe3oruaTHU Xapaktep [2, ¢. 58]. CrerialbHUME 03HaKaMH 0COOMCTUX HEMAHOBUX TPaB MOAPYHOKS
HayKOBeIlb Ha3MBa€ Te, 1110 BOHU: BUHUKAIOTH TIJIBKH MiCJs peecTpauii HuTo0y; mo30aBieHi eKOHOMIYHOTO 3MICTY,
HE MalOTh MaTepiaJIbHOTO KBIBAJICHTY; MOXKIIHBI TUTBKH MiX TOAPYHOKSIM; € HEBIIUYKYBaHUMH 1 HE MOXKYTh OyTH
nepenani iHIMM 0co0aM, BOHH HE MOXKYTh BUHUKATH, 3MIHIOBATHCS 200 MPUITHHATUCS 32 3OO0 MOIPYIOKS; 1)
BOHH HE MOXXYTh OyTH TIPEJIMETOM NUTIOOHOTO JOTOBOPY [2, ¢. 62]. B mitoMy MOXKeMO TIOTOTUTHCS 13 TISPETIKOM
IIMX 03HAK, XOYa BOHU MAIOTh OyTH JOMOBHEH] 03HaKaMu, 110 BuiteHi B. IT. Muposerko Ta 1. M. ITyukocskoro.

[TpuTamMaHHUMH pEICaMU OCOOMCTHX HEMAaHHOBHX IIPaB MOAPYXKS HA3UBAIOTH TAKOXK iX HEBIAUYKyBa-
HICTb, O€3CTPOKOBICTh, OE30IUIATHICTD, 31IICHEHHS MIPaB BiAMOBIIHO 0 MOpaJIbHUX 3acajl CyCIiIbCTBA, HACHYe-
HICTh HOpMaMH MOPaJBHOTO Xapakrepy [7, c. 295].

e omHiero i3 03HAK 0COOMCTUX HEMAHHOBHUX IIPAB MOAPYXIKS € HEBUUEPITHICTD TX THMH PaBaMHU, IO BH-
3HaYCHI B CIMEHHOMY 3aKOHOJIaBCTBI. B ciMelHO-TIpaBOBii JOKTPHHI BU3HAETHCS, IO 10 OCOOUCTUX HEMAHOBUX
MIpaB HaJeXaThb | 1HII IpaBa MOAPYXOKS, He BU3HAUeHi y cT. cT. 49 — 54, 56 CimeiiHoro kozekcy Ykpainu. 30kpe-
Ma, B. I1. MupoHeHKo Ha3uBa€e NpaBa: Ha pO3ipBaHHS ILTI00Y, HA BUXOBAHHS IUTHHH, OCIIOPUTH 0aThKiBCTBO (Ma-
TEPUHCTBO), 1aBaTH 3TOy HA YCHHOBJICHHs TuTHEH [5, ¢. 150]; 1. I, [TyukoBchka — mpasa, TIOB’sI3aHi i3 BU3HAUCH-
HSIM TIOXO/DKEHHS TUTHHY, HAPOIKEHOI B PE3yNIbTaTi TOMMOMIKHUX PETPONLYKTUBHHUX TEXHOJIOT1H, YCHHOBICHHIM
[3,c. 99]; 1O. C. UepBoHuii — IpaBO HA BCTAHOBJIEHHS PEKUMY OKPEMOTO MMPOXKHUBAHHS, IPABO HaJlaBaTH 3rofly Ha
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LinsinbHe npaBo i umBinbHUi npouec. CimeliHe NpaBo. Tpyaose Npaso.
MixkHapogHe npuBaTHe npaBo. [ocnogapcbke npaBo. ocnogapcbKo-npouecyasnbHe Npaso.

YCHHOBJICHHS TUTHHH JPYTUM 3 Onpyxxs [6, c¢. 80]. 1. B. )KnuinkoBa Bka3yBania, 110 10 HEMAiHOBUM HaJIeKaTh
BIIHOCHHH WJIEHIB CiM’1, AKi CIpUIIMaIOTh MPaBOBE PETYNIOBaHHS, MiIJAI0ThCA IPABOBOMY BIUIMBY. Tak, mpaBoBi
HOPMH BH3HAYAIOTh MOPSAJOK BU3HAUCHHsI 00 3MiHHU MPi3BHINA AUTHHU YU OJHOTO 3 TIOAPYXOKS MPH PeecTparii
UTI00Y, 3aKPIIUTIOI0Th 0COOUCTI HEMAtHOBI IpaBa Y4aCHUKIB CIMEHHUX BiJTHOCHH — [TPaBO Ha BUXOBAaHHS, CIILJIKY-
BaHHS, 3aXUCT TOMO. Pa30M 3 THM OCHOBHA KUTbKICTh OCOOMCTHX BiTHOCHH, SIKI BHHHKAIOTh B CIM’1 IPYHTYIOTHCS
HAa MOYyTTAX JI000BI, ApyxkOH, BILJAHOCTI, 1110 HE CTAHOBIIATE cepy NPAaBOBOTO PETYITIOBAHHSA 1 HE BKIIOYAIOThCA
B IIpEeJMET ciMeitHoTo mpasa [8, c. 18].

M. . baiipauna Buaisie ABi rpynu 0COOUCTUX HEMAaHHOBHX IIpaB: 000B’I3KOBOT0 THITY (BU3HaueHi B [Ta-
Bi 6 CK Vkpainn) ta GakyIsTaTHBHOTO THITY (HAIIPHKIIAI, IPABO OHOTO i3 MOIPYKKS JaBaTH 3r0ly Ha yCHHOB-
JICHHS TUTHHY APYTUM 3 TOAPYOKS;, Ha CypOraTHE MaTCPHHCTBO; HA 3MiHY CTaTi OHUM i3 OIPYHOKS (SKIIO YICH
MTOJPY>KKSI HOPMAIIBHO CIIpUHAMAE TOW (hakT, O 1HIINH 3 MTOIPYKKS 3MIHHB CTaTh, 1 000€ MOXKYTh TPOOBKYBATH
JKUTH OJTHIEIO CIM €10 SIK JIBa Jipyra abo JB1 MOJPYTH, BECTH CIIUTLHE TOCIIONAPCTBO, BUXOBYBATH CIIJILHUX JIITEH,
HapOIDKCHUX JIO 3MIHU CTarTi, TO nuo0 30epiraerses [9, ¢. 179], ockibku 3MiHA CTaTi HE € MiJCTaBOIO YIS TIPH-
MMHEHHA HUTI00Y; Ha IHCeMEeHAIIiI0 )KIHOK CIIEPMOIO YOJIOBiKa (IOHOPA); Ha MPOBEJCHHS €KCTPAKOPIIOPATBHOTO 3a-
LTI THEHHSI, IepeHeceHHs: eMOpioHa (eMOpiOHIB) 3 BUKOPHUCTAHHSIM CIIEPMH YOJIOBIKA (IOHOPA); Ha 3aMOPOKEHHSI
eMOpioHy Ui Mificaiku Horo B MaiOyTHbOMY, HalIPUKJIIaJ1, CyporaTHiit Marepi [2, c. 62-68].

P. O. Credanuyk HaBNaKy 3anepedye psj 0COOMCTUX HEMalHOBHX IMpPaB SIK Taki, IO € CIMCHHUMH TIpa-
BaMU MOAPYXoKs. Tak, HayKOBeIb 3a3Ha4ae, 110 OKpeMi pasa, Bu3HaveHi y cT. ¢T. 51 ([IpaBo Ha moBary g0 cBoei
iHauBiMyansHOCTI), 56 (I[IpaBa Ha cBOOOAY Ta OCOOHMCTY HEIOTOPKAHHICTh, Ha BUIBHWUHN BHOIP MICIISI CBOTO TPO-
YKUBAHHA) € 33 CBOEIO CYTTIO LHUBLIBHO-IPABOBUMH, K1 HaJiexkaTh 0C001 He3aJIe)KHO BiJl IILTI00Y, IO CYTi IOBIUHO;
peecTpartisi TUTIO0Y CYTTEBO HE BIUIMBAE HA I1i TIPaBa, BOHH MPOJIOBXKYIOThH HAJISKATH KOXKHOMY 3 TIOAPYIOKS K (i-
3u4Hiil 0co0i [10, ¢. 50]. Takok HENOTIYHUM Ha JYMKY BUEHOTO € BKJIIOYEHHS A0 IJIaBH, /1€ CKOHIIEHTPOBaHi 0CO-
OMCTI HEMafHOBI TIpaBa MOJPYOKS IpaBa Ha MaTEPUHCTBO Ta TpaBa Ha 0aThKiBCTBO (CT.CcT. 49, 50 CK VYkpainm).
Ha nymky HaykoBIIs, JaHI 0COOMCTI HEMAHOBI IIPaBa 3a CBOIM 3MiCTOM € 3araJIbHUMHU, TOOTO TAKUMHU, 110 BIACTH-
Bi BCIM (i3MYHHM 0CcO0aM, HE3aJIEKHO BiJ] TOTO, IepeOyBatOTh BOHU B ICP’KAaBHO 3apEECTPOBAHOMY IUTIOO01 UM Hi.
[Ipo 3aranpHICTh JaHOT HOPMH WAETHCS 1 B caMiii ctaTTi. Tak, sSKIIO mepia yacTHHA 3aKPIILTIOE MPAaBO APYKUHH
Ha MaTepUHCTBO, TO BXKE B YaCTHHI TPETii BBOIUTHCS HOBUH CY0’ €KT — KiHKA, TPABOBUH CTAaTyC SIKOT BU3HAYAETHCSI
BXKe O€3BIIHOCHO JI0 TOTO, Y 3HAXOJUThCA BOHA y NUTIOOHHUX BiAHOCUHAX, YM Hi. ToMy BBakaeMo, 1110 Taki IpaBa
(TouHinre B TakoMy (DOPMYITFOBaHHI) B CBOTH CYKYITHOCTI CKJIQJIal0Th 3arajibHe PEeNPOAYKTHBHE MPaBO OaTbKIBCTBA
1 MOBUHHI OyTH BUHECEHI 3a MEX1 0COOMCTUX HEMAaWHOBUX mpaB mojpyxoks [10, c. 110].

BucHoBku. Ha mijicTaBi BHIlle BUKIIAJICHOTO HAyKOBOTO JIOCIIIKSHHS, MO’)KEMO BU3HAYUTH, 1110 OCOOHUCTI
HEMalHOBI MPaBa MOJPYHIKS — e OTHOTO OOKY — BPETy;IbOBaHI HOPMaMH CIMEHHOTO MpaBa BiJTHOCHHU MO0 0CO-
OucTUX HEMalHOBHX OJar Ta iHTepeciB oci0, siKi epeOyBaroTh y U001, 3 IHIIOTO — Cy0’€KTHBHI, IPUPOJIHI, Ti,
10 He MOXKHA TepeAaT iHIii ocoli, HEBIIUY)KyBaHi MpaBa, 0 MalOTh HeMaTepiaJbHUM, TPUBAIUNA XapakTep,
10 BUHUKAIOTh 1 JIFOTh 3 MOMEHTY YKIIJICHHS MUTIO0Y Ta 3MIHIOIOTHCS 400 MPHUITUHSAIOTHCS 3 MOMEHTY PO3ipBaHHS
nuto0y, a came 3 JHs peecTpallii po3ipBaHHA HUTIO0Y, a00 y 1eHb HaOpaHHS YMHHOCTI PilIEHHSIM CyLy Mpo po3i-
pBaHHS IUTIOOY.

ToBopstum TIpo 03HAKK 0COOUCTUX HEMAWHOBUX IPAB MOIPYIOKSI, MOXKEMO BH3HAUUTH, IO TAKHMHU € TE,
[0 BOHM: BUHHUKAIOTH 3 MOMEHTY YKJIAICHHS IUTI00Y, 3apEECTPOBAHOTO B OpTaHax JIepKaBHOI PeecTpallii akTiB
[UBUILHOTO CTaHy; € BU3HAYAIILHUMHU Yy CIMEHHUX BIJIHOCHHAX MOPIBHSHO 13 MAWHOBUMU — 13 HUX SIK MTOX1JHI BU-
HUKAIOTh 1HIII TIpaBa MOIPYXKs; 3MIHCHEHHS IIUX MTPaB MOXIIMBO 32 YMOBH TIOTOJKEHHS 13 1HIIIMM TIOAPYXIKIM Ta
3 ypaxyBaHHM iHTepecCiB ¢iM’1 B LIIJIOMY; BHHUKAIOTh y 3B’S3KY 13 YKJIQJECHHSAM HUTIO0Y 1 MOXKYTh NPUITMHUTHCS
TIJIBKH y pa3i CMEPTi OHOTO 13 MOJPYKKst a00 po3ipBaHHS NUTIO0Y, BU3HAHHS NITIO0Y HEIHCHUM, HE MOXYTh Oy TH
MIpUITKMHEH] 200 3MiHEH] 32 JOMOBIIEHICTIO MOAPYKS, HE MOXKYTb OyTH BUUEPIIAHUMH 1 B PE3YJIbTaTi iX 341 iCHEH-
HST; TIEPeTiKk 0COOMCTUX HEMaWHOBHX TPaB MOJPYKKS BU3HAYAETHCS HAI[IOHATBHOIO KYJIBTYPOIO, ICTOPHYHUMHU
TpaIuLisiMH, COLIIaIbHO-eKOHOMIYHUMH YMOBaMHU, OCOOUCTUMH (pakTopamMu; HE MAlOTh EKOHOMIYHOTO 3MICTY Ta
HE HOCSTh MaifHOBOTO XapakTepy; BHHUKAIOTh 3 TIPUBOJY BH3HAYCHUX HeMaTepialbHUX OJar; TICHO MOB’sA3aHi i3
OCOOHCTICTIO KOXKHOTO 13 TOAPYXOKS, HEBIAIIIBHI BiJl Hel 1 He MOXKYTb BiI4yKyBaTHCA, SK 1 cami Oiara, i3 IpuBOLy
SKUX BUHHKAIOTH OCOOHMCTI HEMalHOBI MpaBa # 000B’S3KH; HE MOXXYTh OyTH MPEIMETOM ILTIOOHOTO JI0OTOBODY;
0€3CTPOKOBICTb; 3A1ICHEHHS MpaB BIAMOBIAHO 1O MOPAJIbHUX 3aca CYCIiIbCTBA; HACHYEHICTh HOPMaMH MOpaib-
HOTO XapakTepy; HeBHUEPITHICTh X THMH TpaBaMH, 110 BU3HAYCHI B CIMEHTHOMY 3aKOHOJIABCTBI.

He MoxxemMo noroguTHcs i3 TBEpAXKEHHAM Y CIMEHHO-ITPaBOBiM JOKTPUHI PO Te, 110 Ha 00CAT 0COOUCTUX
HEMaHOBUX TIpaB MOAPYX K HE BIUTMBAE (DaKT CIIJILHOTO a00 PO3AUILHOTO TPOKUBAHHS, & TAKOXK (DaKT BCTAHOB-
JICHHS TIOPYAOKIM PEKUMY OKPEMOTO MIPOXKUBAHHS TTOJPYAOKS.
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MapdeHTbeB A.
[MoHATTA Ta NnpaBoBa npmpoaa 0COOUCTUX HEMaMHOBMX MpaB NOAPYXXKS Yy CIMEMHO-NPABOBIN AOKTPUHI

TBepIKeHHSI OKPEeMHX HAayKOBIIIB PO Te, 0 0COOKMCTI HEMAHOBI MpaBa MOAPYXIKS HE MiJIATa0Th 3a-

XHCTY, B TOMY YHCJI FOPUCAUKLIHHOMY, € HEIOCTaTHBO OOIPYHTOBaHUM, X04a MOYKHA TOBOPUTH PO YTPYAHEHICTh
3aXHCTy OCOOMCTHX HEMAaWHOBHX IPaB MOAPYOKS, OTHAK IEPEAyCiM depes3 Te, M0 BOHHW HEIOCTATHRO YiTKO BH-
3Ha4eH1 y CiIMEMTHOMY 3aKOHOJIaBCTBI.

10.

10.

Cnucok BUKOPUCTAHHUX JKepeJa
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KOHIIENTYAJIbHI IUTAHHA 3AXUCTY CIMEMHUX ITPAB TA
3AKOHHUX IHTEPECIB B KOHTEKCTI OCKAPXKEHHSI PIIIIEHbD, J1H
YU BE3AIAJIBHOCTI CYB’EKTIB BJIAJJHUX ITIOBHOBAXKEHD, AKI
HOPYHIYIOTH ITPABA TA 3AKOHHI IHTEPECHU YYACHUKIB
CIMEHHUX BIJHOCHUH

Y nayxoéiti cmammi 30iticheno 00cnioxHceHHss 0cobaugoCmeli Cy008020 3axXUChy CiMelHUx npae ma inmep-
ecié 8 KOHMEKCMI OCKapIiCeHHsl piuienb, Ol uu 6e30iaabHocmi cy0 '€Kmia 61A0HUX NOBHOBANCEHD, K NOPYULYIONb
npasea ma 3aKOHHI iHmepecu Y4acHuKie cimetinux ¢ioHocun. Ha niocmasi npoedenoco Hayko8o2o O0CIONCEHHS,
asmop nputiuios 00 BUCHOBKY, WO PillenHs Op2arié ONiKu ma nikayeanHs, npunami @ nopsoxy cm. 19 Cimetinozo
KoOekcy YKpainu, He MOXCymb OYmu OCKApHCeHi 8 NOPAOKY aOMIHICMPAMUEHO20 CYOOUUHCTNGA, OCKIIbKU 6 YUX
NpasosiOHOCUHAX Op2al ONIKU MA NIKIYBAHHS He 8UCMYNAE AK Y0 €Km 6IAOHUX NOBHOBACEHb, CIMeliHe 3aKOHO-
0ascmeo nepedbauac, wo gopmoio pakmuuno20 0OCKAPHCEHHs PieH s Op2any ONiKU ma NiKIYEAHHS € 36ePHEHNS
00 cydy i3 N03080M, SAKULL MICMUMb MY JHC BUMO2Y, I3 AKOI 8I00YBAN0CS 36ePHEHHS 00 OP2aHy ONIKU Ma NIKIYEaH-
Ha. Lo src cmocyemubea inwoi popmu JisnbHOCMI OpeaHie oniku ma NiKIy8aHH — HA0ABAMU 3200) HA GYUHEHHSL
nesHUx Oill Y4aCHUKAMU CIMEUHUX GIOHOCUH, MO MAKA 3200a MOJCE CIAMU NPeOMemom OCKAPICEHHSL 8 NOPSOKY
AOMIHICMPAMUBHO20 CYOOUUHCMEBA, OCKINLKU 8 MAKOMY BUNAOKY Op2an ONiKU ma NIKIY8aHHs di€ came K cyd 'ekm
87IAOHUX NOBHOBAICEHD, NOOATbUIA PeANi3aYisn MAUHOB020 NPABa be3 NPULHAMMS i0N0GIOHO20 PIUENHS OP2AHOM
ONiKU mMa NiKIYy8aAHHA HEMONCIUBA.

Knruosi cnosa: cyoosuii saxucm cimelinux npas, CiMeuni npasa; CiMeuHni iHmepecu; opean oniku ma
NIKAY8AHHS, OP2aH 0EPIHCABHOL peccmpayii akmie YueiibHO20 CIaHy.

Saliuk P.

Conceptual issues of the protection of family rights and legal interests in the context of appeal of deci-
sions, actions or inactions of authorities that violate the rights and legal interests of the participants of family
relations

The scientific article examines the peculiarities of judicial protection of family rights and interests in the
context of challenging decisions, actions or inactions of subjects of authority that violate the rights and legitimate
interests of participants in family relations. In particular, the author notes in the article that the main bodies
authorized to make decisions regarding participants in family relationships are, in particular, guardianship and
guardianship bodies (authorized to make binding decisions or to give consent for certain actions by participants
in family relationships), the prosecutor (who has the right to take a decision on the immediate removal of a
child), the body of state registration of civil status acts (which is authorized to carry out state registration of
marriage, annulment of the act record of invalid marriage or act record of dissolution of marriage, dissolution
of marriage, state registration of the birth of a child, making changes to the act record of the birth of a child or
renewal of this act record), public or private executor in legal relations regarding the execution of court decisions
adopted in family cases (including regarding the payment of child support). On the basis of the conducted scientific
research, the author came to the conclusion that the decisions of guardianship and guardianship bodies adopted
in accordance with Art. 19 of the Family Code of Ukraine, cannot be appealed in the order of administrative
proceedings, since in this legal relationship the guardianship body does not act as a subject of authority, family
legislation provides that the form of actual appeal of the decision of the guardianship and guardianship body
is to appeal to the court with a claim containing the same claim with which the appeal to the guardianship and
guardianship body took place. There is no practical sense in filing an administrative lawsuit to cancel the decision
of the guardianship and care authority or the prosecutor regarding the immediate removal of the child, because
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ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 3 (31)/2022 119



Cantok I1.
KoHuenTyanbHi MIUTaHHA 3aXUCTy CIMEMHUX MPaB Ta 3aKOHHUX iHTEPECiB B KOHTEKCTI ...

in this case the immediate removal of the child is a temporary measure that takes place until the final decision on
the removal of the child (or on the deprivation of parental rights) is made by the court in the case, at the request
of the same body, which is obliged to submit it; the interested person can file the same claim. As for another form
of activity of guardianship and guardianship bodies - to give consent for certain actions by participants in family
relations, then such consent can become the subject of an appeal in the ovder of administrative proceedings, since
in such a case the guardianship and guardianship body acts precisely as a subject of authority, further realization
of the property right is impossible without the adoption of a corresponding decision by the body of guardianship
and guardianship.

Keywords: judicial protection of family rights; family rights, family interests, body of guardianship and
care; body of state registration of acts of civil status.

IMocTanoBka npo6aemu. Bianoriano a0 ct. 55 Konctutyiii YkpaiHu KOXKEH Ma€ paBo OyIb-IKUMH He
3a00pPOHEHNMH 3aKOHOM 3ac00aMM 3aXHUILATH CBOI IpaBa i CBOOOIH BiJ HOPYIIEHB 1 MPOTHIIPABHUX MOCSTaHb. Ko-
JKeH Ma€ MPaBo IiCiIsi BUKOPHCTAHHS BCIX HAIIOHANBHUX 3ac00iB IOPHIMYHOTO 3aXUCTY 3BEPTATHCS 33 3aXHCTOM
CBOiX IpaB 1 cBOOOA 10 BIAIOBIAHUX MIDKHAPOIHUX CYIOBHX YCTAHOB UM JIO BiTIOBIAHUX OPTaHiB MIKHAPOAHUX
oprasi3zaiiii, wieHOM a00 yJaCHUKOM SIKUX € Ykpaina [1]. /laHna KOHCTHTYIiI{Ha HOpMa OTpUMasia CBOE BTLUICHHS Y
ct. 18 Cimeiinoro xonexcy Ykpainu (Hazani o tekety — CK Vkpainu), skuit Bu3Havae, M0 KOKeH yJYacHUK CiMei-
HUX BiTHOCHH, SIKH{ TOCAT YOTHPHAAITH POKIB, Ma€ MpaBo Ha Oe3MOCepeaHe 3BepHEHHS JI0 CYAY 3a 3aXHUCTOM
cBoro mpaea abo iHrepecy. CyJ 3aCTOCOBY€E CIOCOOM 3aXUCTy CIMEHHUX MpaB Ta iHTEPECIB, sIKi BA3HAYEHI Y. 2 CT.
18 CK VYkpainu (xo4a [ed CIUCOK € HeBHUSPITHUM 1 MOXKE MICTHUTH ¥ 1HIII CITOCOOHM 3aXKMCTy CIMEHHHUX TpaB Ta
inTepecis) [1]. B CK Ykpainu He 3a3Ha4a€ThCs, B SIKii popMi 3AiHCHIOETECS 3aXUCT CIMEHHMX MpaB Ta iHTEpECiB,
OJIHAK BHXOISIYH 13 ONOXKEHB CT. 19 LIMBiTBHOTO MpoIeCcyaabHOTO KOAEKCY YKpaiHH, SKOI0 BU3HAYEHO, IO CyAH
PO3IISIAIOTE Y HOPAAKY LUBUIEHOTO CYJOYMHCTBA CIIPABH, 10 BUHUKAIOTH 3 I[UBUIBHUX, 3eMEIbHUX, TPYILOBHX,
CIMEHHHMX, )KHTIOBUX Ta IHIIUX MPABOBIIHOCHH, KPIM CIPaB, PO3MISA] SKHX 3IIHCHIOETHCSA B MOPSIKY 1HIIOTO
CYJIOUMHCTBA, IEPEBAXHOI0 (POPMOI0, Y SIKiil 3AIHCHIOETHCS BUPILICHHS CIMEHHMX CIIOPIiB Ta 3aXHCT MOPYIICHUX,
HEBU3HAHUX a00 OCIOPIOBAHUX CIMEHHMX TpaB Ta IHTEPECIB € IUBLIbHE CYIOYMHCTBO. B ToOM *e yac, ciMeiiHi
IpaBa Ta iHTEPECH YYaCHHMKIB CIMEHHMX BIJHOCHH MOXYTh OyTH MOpYIIEHI HE TUIBKU 3 OOKY 1HIIMX yYacCHUKIB
CIMEHHMX BITHOCHH, a 1 3 00Ky OpraHiB, yIIOBHOB)XCHHX 3/IIHCHIOBATH BUPIIICHHS CIMEHHUX CIIOPIiB Ta/ab0 mpH-
HMaTH pimeHHs, 000B’A3KOBI IS TAKUX yYaCHUKIB. TaKMM YMHOM, OCKap)KCHHS PIillIeHb IUX OPTaHiB Mano O BU-
pilTyBaTHCS B MOPSAKY aAMIHICTPATUBHOTO CYJOYHHCTBA.

AHani3 ocTaHHiX Aocaizxens i myomikaunii. ITpoGremarrika cynoBoro 3axucty ciMeiHHX MpaB JOCITi-
JOKyBasacs psAoM HayKOBIIiB, TakuX sk B. A. Barpac, P. O. I'aBpik, M. M. [Iskosuy, B. 1O. €Bko, 1. O. KoctamikiH,
JI. B. Kpacuneka, O. B. Hekpacosa, 1. JI. Cepneuna, A. O. Ckiuenko, B. I. Tpy6a, C. M. Xonak, I. B. Uyprmira,
OJJHAK BOHH JIUIIE YaCTKOBO TOPKAJHCS MUTAHHS CYIOBOTO 3aXHCTy CIMEHHHX IIpaB Ta iHTEPECiB B KOHTEKCTI
OCKap>KeHHS PIllIeHBb, Aiil 4n Oe3isIIBHOCTI Cy0’ €KTIB BIaJHIX OBHOBAKEHD, SIKI MOPYIIYIOTh TIpaBa Ta 3aKOHHI
IHTepeCH YYaCHUKIB CIMEHHHUX BiJHOCHH.

MeTo10 cTaTTI € TOCTiKEHHSI 0COOMMBOCTEH CYIOBOTO 3aXUCTy CIMEIHUX MPaB Ta IHTEPECiB B KOHTEKCTI
OCKapIKEeHHS PillleHb, il 9u Oe3/isUTbHOCTI Cy0’€KTIB BIAIHUX MTOBHOBAXKCHD, K1 MOPYIIYIOTh MpaBa Ta 3aKOHHI
IHTepeCcH yJacHUKIB CIMEIHUX BiTHOCHH.

Buknax ocHoBHOro Matepiajy aociaimkeHHs. OCHOBHHMH OpraHaMHM, YHOBHOB)KCHHMH IPHAMATH
pillIEHHS 1010 YYaCHUKIB CIMEHHHUX BIHOCHH, SK cBimuuTh aHaniz CK VYkpaiHu, € 30KkpeMa OpraHu OIiKH Ta
MIKTyBaHHS (IO YIIOBHOBaXKEHI MPHUHAMATH 000B’SI3KOBI pillIeHHsT a00 HaJaBaTy 3roAy Ha BUMHEHHS MEBHUX Mil
y4acHUKaMH CIMEWHUX BIIHOCHH BINMOBiAHO 10 CT. cT. 19, 126, 135, 146, 148, 149, 158, 161, 162, 170, 177 CK
VYkpaiuu), npokypop (KUl Ma€ nMpaBo MPUHHATH PIlICHHS PO HeralHe BigiOpaHHsS AUTUHM BIAMOBIAHO 10 4. 2
ct. 170 CK VYkpainn), opran Jep»aBHOi peecTpailii akTiB IUBIILHOTO CTaHy (0 YIOBHOBKCHHH 3/11HCHIOBATH
JepKaBHY peecTpallifo Nuroly, aHyIIOBaHHS aKTOBOTO 3aITUCy PO HEOIHCHUI IUTF00 a00 aKTOBOTO 3aITiCy IO
po3ipBaHHS HUTIO0Y, PO3ipBaHHS ILTI00Y, Iep’KaBHA PEECTpallis HAPOKESHHsI JUTUHHU, BHECEHHS 3MiH JI0 aKTOBOTO
3aIUCy MPO HAPOKCHHS TUTHHH a00 MOHOBJICHHS IIHOTO aKTOBOTO 3alKCy BIAMOBIAHO 10 CT. CT. 29, 32, 39, 48,
53,106, 107, 118, 126, 134, 233, 241 CK VYkpainn), fepkaBHH a00 MIPUBAaTHUI BUKOHABEIb Y MPABOBIIHOCHHAX
IO/I0 BUKOHAHHS CYIOBHX PIllIeHb, YXBAICHUX y CIMEHHUX cIipaBax (B TOMY YHCII IIOIO BHILIATH aJiMEHTIB Ha
JTUTHHY).

BuHukae muTaHHs, B IKOMY MOPSIKY MAalOTh BUPIIIYBATHCS CIIPABU PO OCKAPKEHHS PillIeHb, MPUHHATHX
IUMH OpraHaMHu.
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o710 MOXIIMBOCTI OCKap>KeHHsI PillIeHb OPTaHiB OMIKK Ta MIKIyBAHHS B MOPSIKY aIMiHICTPaTHBHOTO
CYIOYMHCTBA € UMK psilt MpaBoBUX no3uliii BepxosHoro Cyny, npuiinatux 3 2018 mo 2021 poku. 30kpema, Bij-
MOB1THO 10 TocTaHoBH BepxoBHoro Cyny Bin 9 uepBHs 2021 poky y crpasi Ne370/408/19, ockapkeHHs pillleH-
Hsl OpTaHy OIIKH Ta MIKITyBaHHS HE 3IIHCHIOETBCS B MOPSIKY aIMIiHICTPaTHBHOTO CYIOYMHCTBA, a 3MIHCHIOETHCS
[UISTXOM 3BEPHEHHS JI0 CY/y 13 M030BOM PO BYMHEHHS JiH, SKi MaJi OyTH BUMHEHI BiJMIOBITHO 0 OCKapKyBa-
HOTO pilIeHHS OpraHy OMiK{ Ta MIKIyBaHHA. YYacHHUK CIMEHMHMX BITHOCHH Ma€ 3axXHILATH CBill iHTepec miJ yac
CYIIOBOTO PO3IVISITYy Y CIPaBi 3a 3a3HAUYCHHMH ITO30BHHMHU BHMOTaMH, a HE IHIIIIOBATH OKPEMY CYIOBY CIPaBy
LI0/I0 OCKapKEeHHS PIllIeHHs OpraHy OmiKu Ta mikiayBaHHs [2]. Y nmoctanoBi Bepxosuoro Cyny Big 13 uepBusa 2018
poky y crpasi Ne 500/6325/17 3a3HaueHO, O 0 aJMiHICTPATUBHOTO CyAy MOXYTb OyTH OCKap>KeHI1 BUKIIOYHO
pimenHHs, 1ii Ta 6e3MisUTbHICTh Cy0’€KTa BIIATHUX MTOBHOBAXKEHb, 110 BUHUKAIOTH Y 3B’ SI3KY 31 3[[IHCHEHHSIM TaKUM
Cy0’€KTOM BIIQJHUAX YIPABIIHCHKUX (DYHKIIIH, KPIM BHIAJKIB, KOJH MIOA0 TAKHX PIllIeHb, il YU Oe3isuTbHOCTI
BCTAHOBJICHO 1HIIMH MOPSIOK CYIOBOTO MpoBakeHHs. Cama 1o cobi y4acTb y cropi cy0’eKTa BIaAHUX MOBHO-
Ba)XCHB HE JIA€ M1 JICTaB OTOTOXHIOBATH CITip 3 MyOIIYHO-IPAaBOBUM Ta BIIHOCHTH HOTO JIO CTIPaB aJIMiHICTPATUBHOI
topucaukuii. HeobxinHo 3’scyBaty, y 3B’ 3Ky 13 UMM BHHHK CITip Ta 3a 3aXHCTOM SIKUX IpaB 0coba 3BepHyJacs
JI0 Cyay. 3 yCTaHOBIIEHUX CynaMU (aKTHYHHX OOCTaBWH CIIPaBH BOAYAETHCSA, IO CITIPHI MPABOBITHOCHHU BUHU-
KJITM MK YY9aCHUKAaMHU CIPABH 3 MPUBOY 3aXHCTY CIMEHHHX MPaB Ta IHTEPECIB MO3UBAYA, a OTXKE, ICHYE CIip PO
MPaBo, IO BHKIIIOYA€ MOXKIIUBICTh PO3TIISAY II€] CIIPaBH 3a MPaBHIIAMH aIMIHICTPATHBHOTO CylTournHCTBA. OKpiM
TOTO, OCKap)KyBaHi Jii BiAMOBiAa4iB O€3M0CepeaHbO HE MOPOKYIOTh MIE€BHI IIPaBOB1 HACTIAKY I Cy0’ €KTiB Bif-
MTOB1THUAX TIPAaBOBITHOCHH 1 HE MalOTh 000B’SI3KOBOTO XapakTepy. TakuM YWHOM, CYZIU MOTIepEeIHIX 1HCTaHIIIH, ypa-
XOBYIOUHU CYTh CIIPHHUX IPAaBOBIIHOCHH Ta cy0’€KTHUHN CKJIaJ, T 0OIpyHTOBAHOTO BUCHOBKY PO BiAMOBY Y
BIJIKPUTTI IPOBAKCHHS Y CIIPaBi y 3B’sA3KY 3 THM, 1[I0 BOHA HE MiJJIATaE PO3MIISIY B IOPSAKY aIMiHICTPAaTHBHOTO
cynounHctBa [3]. Buxonsuu 13 THX ke MipKyBaHb, BepxoBuuii Cyn y moctanoBi Big 13 6epesns 2019 poky npuii-
OB JI0 BHCHOBKY, IO CITIp MPO OCKApXCHHS PIIIEHHS OpraHy OMIKW Ta MIKITyBaHHs MPO HEraiHe BimiOpaHHS
JUTUHH HE MiASIrac po3nsiay B MOPSAKY aAMiHICTPATUBHOTO CYIOYHMHCTBA (BUXOASYH i3 TOTO, IO MPEAMETOM
pO3NISAAY Yy Wil CIpaBi € MPaBOMIPHICTh PO3MOPSIHKEHb paiepKaaMiHIiCTpaIllii, sKi CTOCYIOThCS BITHOCHH, IO
PETYIIOIOTHCS HOPMaMHU CIMEHHOTO TIpaBa, Ta He € PIlICHHsIMHU Cy0’ €KTa BIAJTHUX MOBHOBaXKEHb y cepi ynpas-
JIIHCHKOT isIbHOCTI) [4].

MokeMO MOTOAMTHCS i3 THUM, IO PIlICHHS OpPraHy OIKW Ta MIKIYBaHHS HE MOXKe OYTH OCKap)KeHe B
MOPSAIKY aJMiHICTPAaTUBHOTO CYIOYMHCTBA, B TOMY YHCII Y 3B’S3KYy 13 THM, IO Take OCKap>KeHHs He mependa-
YeHe YMHHUM 3aKOHOAABCTBOM. BiamosigHo a0 4. 2 cT. 19 CK YkpaiHu pillleHHs1 OpraHy OMiKH Ta MiKIyBaHHS
€ 000B’SI3KOBHM JI0 BUKOHAHHSI, SKIO MPOTATOM JIECATH JIHIB BiJl 4acy HOro BHHECEHHs 3aiHTepecoBaHa 0coba
HE 3BEpHYJIacs 3a 3aXMCTOM CBOIX MpaB abo IHTEPECiB 10 Cydy, KpiM BHMAIKy, nepeadaueHoro 4. 2 ct. 170 uporo
Konexcy [1]. TobTo cimeiiHe 3aKOHOAABCTBO Tepedadae, mo GopMoro GaKTHIHOTO OCKAPKEHHS PIIlICHHS OpraHy
OINiKH Ta MIKTyBaHHs € HE 3BEPHEHHS yUYaCHHKA CIMEMHUX BIIHOCHUH 13 aAMIHICTpaTHBHUM [T030BOM IIPO CKaCyBaH-
HsI TAKOTO PIllICHHS, @ 3BEPHEHHS JIO CY/Iy 13 II030BOM, SIKHH MICTHTB Ty K BUMOTY, 13 SIKOIO B1JIOYBaJIOCS 3BEpHCHHS
JI0 OpraHy OIIKH Ta MiKITyBaHHs. HeMae mpakTHYHOro CEHCY Y TOIaHHI aIMiHiCTPAaTHBHOIO TO30BY PO CKACyBaH-
Hs pIllIEHHS OpPTaHy OIIKY Ta MIKIyBaHHS MION0 HETaiHOTO BiAiOpaHHS TUTHHH, IO PUHHATE BIAMOBIAHO 10 Y.
2 cr. 170 CK VYkpainu, OCKiIbKH B TAKOMY BUIAJIKy HeTailHe BiliOpaHHS IUTUHU — TUMYACOBUH 3aXill, IKUH Mae
MiCIle 10 IPUHHATTS OCTATOYHOTO PIllICHHS PO BiliOpaHHs AUTUHU (200 mpo 1mo30aBieHHs 0aThKIBCHKUX IPaB)
CYZIOM y CIpaBi, 3a MMO30BOM ILILOTO X OpraHy, SKuil 3000B’s13aHuil Horo moxatu. Jluiie B OCTAHHROMY BHITAIKY
MOYKEMO TOBOPHTH TIPO MOKJIMBICTH OCKapKECHHs O€3isUTbHOCTI OpraHy OIKH Ta IIKITyBaHHI, [0 BUpa3HiIacs
y HETOJIaHHI BIATOBITHOTO MO30BY. B TOM ke yac, JOUIBHIIIE B TAKOMY BHITAJKy OysI0 O MPOCTO MONATH MO30B
PO BiJiOpaHHS JUTHHU 3alliKaBICHUM YYacHHKOM ciMeiHuX BimHOCHH. [Tompu Te, mo Hi B CK Vkpainu, Hi B
HuBinsHOMY TpoliecyalbHOMY KofeKci YKpaiHu cy0’€KTiB 3BEpHEHHS 13 TAKUM MO30BOM KPiM OpraHy OIIKH Ta
MIKITyBaHHS Ta MIPOKypopa He BU3HAYCHO, BUXOJISYH 13 aHAJIOTIT 3aKOHY, BAKOPUCTABIIH qucnosuilito cT. 165 CK
VYkpainu, MOKEMO 3a3HAYHTH, IO TAKHHA MO30B MOXKYTh TTOJIATH OAWH 3 OATBKIB, OMIKYH, MiKIyBaJbHUK, 0c00a, B
ciM’1 SIKOT IPOXKHMBAE JUTHUHA, 3aKJIa]] OXOPOHHU 37I0POB’s, HABYAILHUI 200 1HIIMA TUTSYUI 3aKIa]], B IKOMY BOHA
nepedyBae, OpraH OIMIKH Ta MiKIyBaHHS, POKYPOP, a TAKOXK cama JUTHHA, sIKa T0CsINIa YHOTUPHAILATH pokiB [1].
I3 aHANMOTIYHUX MPUYNH MOKEMO TOBOPHTH PO T€, II0 HE OCKAPXKYIOTHCS B MOPSIIKY aIMiHICTPaTHBHOTO CYIIO-
YMHCTBA PilIEHHS IPOKYpopa Mpo HeraiiHe BiliOpaHHs TUTHHU.

o >k cTocyeThest iHIIOT GOPMU TiSUTEHOCTI OPTaHiB OIIKK Ta MIKITyBaHHS — HaJIaBaTH 3T0ly Ha BUNHCHHS
MEBHUX il y9aCHUKAMH CIMEWHUX BiJIHOCHH, TO TaKa 3roJia MOXe CTaTH MPEAMETOM OCKapXKeHHs. SIK 3a3Ha4eHO
y ¢T. 79 IluBibHOTO KOJICKCY YKpalHH PillIeHHS OpraHy OIiKH Ta MiKITyBaHHI MoXe OyTH OCKap:KeHO JI0 BiIOBII-
HOT'O OpraHy, IKOMY IMiJIOPsIKOBaHUHM OpraH OMiKW Ta MiKJIyBaHHs, abo 1o cyay [5]. Tak, moxe OyTu ockapeHa

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 3 (31)/2022 121



Cantok I1.
KoHuenTyanbHi MIUTaHHA 3aXUCTy CIMEMHUX MPaB Ta 3aKOHHUX iHTEPECiB B KOHTEKCTI ...

BiJIMOBa OpraHy OIIKM Ta MKJITyBaHHS HAJIATH 3T0Jly Ha PO3MOPSKCHHS 0aTbkaMu MaiiHOM JUTHHH abo 3roja Ha
BiJJUy>KEHHS TAKOTO MaliHa, OTHAK HAaJaHa 3a Py YMOB, SIKi MOPYIIYIOTh IHTEpPEeCH MUTHHH Ta ii OaTbKiB. Y 1.
67 Tlopsinky MpOBaJpPKEHHSI OpraHaMH OIIKH Ta MIKIyBaHHS JisIIBHOCTI, TIOB’S3aHOI 13 3aXHUCTOM IIPaB ITUTHHH,
pimieHHst paiioHHOI, paiionHoi y MM. KueBi Ta CeBacromouni aepxaaMiHicTpalii, BUKOHABUOTO OpraHy MIiCBKO1,
paiioHHOi y MicTi (y pa3i yTBOPEHHs) pajiy, CIIIbCHKOT, CeNMUIHOT paan 00’ €THAHOT TEPUTOPIAILHOT TPOMAaH TIPO
HaJIaHHS JI03BOJIY HA BYNHCHHS IPABOYHHIB 100 HEPYXOMOTO MaiiHa IUTHHU ab0 BiIMOBY Y HOTO HaTaHHI MOXe
OyTH OCcKap>keHO JIo cyny [6]. PopManbHO He epe0avaeThCsl OCKapKeHHS Takoi BiJIMOBHU caMe y aJIMiHICTPaTHB-
HOMY CYIOYMHCTBI [7, ¢. 87], oAHaK Ha Hally TyMKY OCKUIBKM B TAKOMY BUIIQJIKy OpraH OIMK{ Ta MKJIyBaHHA Ji€
caMme K Cy0’€KT BIQJHUX MOBHOBa)KEHbB, MOJAIIBIINA peaji3allisi MalHOBOTO TipaBa 0e3 MPUIHATTS BiAOBIIHOTO
pIIICHHST OPTaHOM OITIKHU Ta MiKJIYBaHHS HEMOKIHBA, TO B TAKOMY BHIIAJIKy OCKapKEHHS Ma€ MPOBAJUTHCS CaMe
BiJINOBiTHO 10 BUMor Kojiekcy aJiMiHICTPaTHBHOTO CYIMOYMHCTBA YKpaiHu. [Ipo 1e cBiTYHTh 1 Cy/10Ba MpaKTHKA,
KOJIM CYIH 33J0BOJIGHSUIM [TO30BH PO BH3HAHHS IMPOTHIIPABHUM 1 CKaCyBaHHsI PIIIEHHS OPraHy OIMIKH Ta IiKITy-
BaHHJ, SIKMM HaJa€ThCS 3rola Ha YKIAJCHHS NIPABOYMHY B iHTEpecax TUTHHH ab0 BIIMOBISETHCS Y IbOMY [8; 9].

MOXITUBICTh OCKapKEeHHS pillleHb, id, 0e3AiIsITbHOCTI OpraHy JAep:KaBHOI peecTpallii akTiB HUBLIBHOTO
CTaHy rnependaveHa sk ciMeHUM 3akoHomaBcTBOM (cT. 32 CK Vkpainu mependadae MOXIJIHMBICTH OCKapKEHHS
BiJIKJIaIeHHs peecTpalii nuitoly), Tak i creliaJbHUM 3aKOHOAABCTBOM (CT. CT. 22, 26 3akony Ykpainu «IIpo mep-
KaBHY PEECTPAIliI0 aKTiB IIUBUTLHOTO CTaHy», 1. 10 posmainy I, . 10 miaBu 2 po3ainy III, m. 11 maBu 4 po3niny
III ITpaBuu nepxkaBHOI peecTpallii akTiB HUBLIbHOTO cTany) [10; 11]. Sk 3a3HayaeThcs y npaBoBii mo3utii Bepxo-
BHOTO CyIy, III0 MiCTUTHCSI y TOCTaHOBI B 23 ciuns 2019 poky Ne807/45/17, Bupimryrouu MATaHHS PO IPUPOIY
MIPAaBOBITHOCHH, SIKi JIeXKaTh B OCHOBI JTOCIIPKYBaHO1 KaTeropii cropis, MOTPiIOHO B3SATH 0 yBard Te, M0 OpraH
JIEpYKABHOI PEeeCTpallii aKTiB IUBUILHOTO CTaHY € JIEPKaBHUM OPraHOM — Cy0’€KTOM BJIaIHUX TOBHOBaXKEHb, YIIO-
BHOB&)KEHHUM 31 CHIOBATH JIeP>KaBHY PEECTPALIIIO aKTiB IIUBLILHOTO cTaHy. OCKUIBKY JIep>KaBHA PEECTpallisl aKTiB
[UBIIBHOTO CTaHy Ma€e MyOJIiYHO-ITPABOBY IPHUPOJY, 3BEPTAKOUHCH 13 3asBOI0 (BUMOTOI0) JIO TAKOTO OpPTaHy, 0coda
BCTYIIA€ Y MyOIiYHO-IPaBOB1 BIIHOCHHH 3 JIEP>KaBOIO B 0CO01 YIIOBHOBaXKEHOIO Jep>KaBHOTo oprany [12]. Bure
BUKJIIQJICHE MIATBEPKYE, IO OCKAPKESHHS PIllIeHb, Jii, OE3/isSUIbHOCTI OpPraHiB JepKaBHOI peecTpaiii akTiB -
BUIBHOTO CTaHy 3[1HCHIOETHCS CaMe B aJIMiHICTPaTUBHOMY CYIOYMHCTBI.

MOXITHBICTh OCKap)KeHHSI PillleHb Jep>KaBHOTO a00 MPHUBATHOTO BHKOHABIIS Y MPaBOBIIHOCHHAX IIIOJO
BUKOHAHHS CYJIOBUX PillleHb, YXBaJICHHX Y CIMEMHHUX cIipaBax mpsmMo nepeadadena 1. 4 4. 1 ct. 20 Kogekcy aami-
HICTPaTUBHOTO CyI0YMHCTBA YKpainu [13], a ToMy 0coOIMBOI TUCKYCIT Y ITbOMY IIJIaHI HE MPOCTEKYETHCS.

Bucnosxku, 3pooneni 6 pezyiomami 00Cai0NHCeHHs1 | RepCNeKmMueU NOOAIbULUX PO36I0OK Y OAHOMY HANPSIMKY.

Ha migcraBi BHIlle BUKIIAJIEHOTO HAYKOBOTO JIOCITIIKSHHS, MOYKEMO BU3HAUNTH, 110 PIllICHHS OPTaHiB OIIi-
KM Ta MiKIyBaHHS, NIpUHHATI B opsaky ct. 19 CK Ykpainu, He MOXXyTh OyTH OCKap>KeHi B MOPAAKY aaMiHicTpa-
THUBHOTO CYJIOYMHCTBA, OCKIJIbKH B IIMX MPABOBITHOCHHAX OPTaH OIKH Ta IMKIYBAaHHS HE BUCTYIAE SIK CYO’€KT
BIIAJIHAX TMOBHOBAXKCHB; CIMEWHE 3aKOHONABCTBO mepenbadae, mo (GopMoro (HaKTHIHOTO OCKApPIKEHHS PIllICHHS
OpraHy OITIKH Ta MIKITyBaHHs € 3BEpHEHHS JI0 CYIy 13 TI030BOM, SIKHH MICTHTB TY K BHMOTY, 13 SIKOIO BiZOyBanmocs
3BEpHEHHS J0 OpraHy OIiku Ta mikiryBaHHsA. 1o 5k cTocyeThes iHIIOT ()OPMHU AisTIBHOCTI OPTraHiB OMIKH Ta MiKITy-
BaHHS — HAa/IaBaTH 3rOAy HA BUYNHECHHS MEBHUX il yYaCHHKAMH CIMEHHUX BIIHOCHH, TO TaKa 3rofa MOXE CTaTd
MPEAMETOM OCKap KEHHS B MOPSAKY aIMiHICTPaTHBHOTO CY[OYMHCTBA, OCKIIBKH B TAKOMY BUIIAJIKy OPTaH OIIKU
Ta MKITyBaHHSA JIi€ caMe K Cy0’ €KT BIIAJHUX TOBHOBa)KEHb, TIO/IAJIbINA peallizallis MaiHOBOTO IIpaBa 0e3 MIPUIAHST-
TS BIAMOBIJHOTO PillIEHHS! OPraHOM OITIKM Ta MiKJIyBaHHS HEMOXKJIUBA.
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YCHUHOBJIEHHS JITEA THO3EMIISIMU, IKI TPOXKUBAIOTH
3A MEJXKAMMU YKPATHM: 1O IUTAHHS PO MPOLIECYAJIbHI
OCOBJINBOCTI TA IPABOBI HACJIIAKHA

YV nayxositi cmammi 30iiCHeHO 00CHIOHCEHHSA NPOYECYANbHUX 0COONUBOCME MA NPABOSUX HACHIOKIE YCUHOG-
JleHHs1 Oimetl IHO3eMysIMU, SIKI NPOICUBAromMyb 3a Medicamu Yipainu. Ha niocmaei nposedeno2o Hayko8020 00CaiOdiCeHH s,
agmop nputiuiog 00 BUCHOBKY, WO Y 8UNAOKY NOOAHHS 3A516U NPO YCUHOBNEHHs OUMUHU iHO3eMyem abo ocobow 6e3
2POMAOSIHCMBA (AKUO OCMAHHSL NOCMILHO NPOJICUBAE 3a Medcamu mepumopii Ykpaiuu), 000amrko8o nooaromscs 00361
VHOBHOBAJICEHO20 OP2AHY BUKOHAGUOI 6/1a0U, 8UCHOBOK KOMNEMEHMHO20 OP2aHy GION0GIOHOI depiicasu npo yMoeu ix
arcummsi i Modicaugicmes Oymu ycunognrosauamu. OOHicto i3 ocobaugocmetl 30IUCHEHHS YCUHOGIEHHS Oimell IHO3eMYAMU
ma ocobamu 6e3 epomadsiHcmea € me, wo 8ionogiono 0o cm. 287 Cimelinoeo Kooekcy YKkpainu AKujo 60HU NPO’CUBAIOMb
3a mexcamu Yxpaiuu, 8i0no6ioHa KOHCYIbCbKa YCManosa 3a dopyuenusm Minicmepecmea 3akopooHHUx cnpae Ykpainu
6ede 00K yux dimell i 30ilCHIOE HA2SAO0 3d OOMPUMAHHAM IXHIX NPas 00 00CACHEeHHs HUMU GICIMHaoysimu pokie. Hazenso
30 yMOBAMU NPOJHCUBAHHSA | BUXOBAHMS YCUHOBLEHUX OiMel, AKI NPpodcUusaioms Ha mepumopii Ykpaiuu, 30iticnioemscs
cayocoamu y cnpasax oimeti 3a Micyem NPOACUBAHHSL YCUHOBTIOB8AUIE 00 00CACHEHHs OIMbMU GICIMHAOYSMU POKI6B, 00-
JK Oimetl, sIKi NPOJCUBAIOMb 30 Medxcamu YKpainu 30IUCHIOIOMb 8i0N0GIOHI KOHCYIbCOKI YCMAHOBU MA OUNJIOMAMUYHI
npedcmagHuymea Yxpainu 3a micyem npodcueaHHs OUmuHu ma yCuHo808ayie.

Kiouosi cnosa: ycunogneniss Oumunu iHO3eMysiMU, YCUHOBUMENb, YCUHOBILEHA OUMUHA, 00361 HA YCUHOBILEH-
H5, HA2MIA0 30 YCUHOBTEHUMU OiMbMUL.

Solovei A.

Adoption of children by foreigners who live outside Ukraine: procedural features and legal consequences

The scientific article examines the procedural features and legal consequences of adoption of children by for-
eigners living outside Ukraine. On the basis of the scientific research, the author came to the conclusion that in the
case of submitting an application for the adoption of a child by a foreigner or a person without citizenship (if the latter
permanently lives outside the territory of Ukraine), a permit from an authorized body of the executive power is addi-
tionally submitted (such body is the Ministry of Social Policy of Ukraine), the conclusion of the competent body of the
relevant state about their living conditions and the possibility of being adoptive parents. Supervision of the conditions
of residence and upbringing of adopted children living in Ukraine is carried out by the childrens services at the place
of residence of the adoptive parents until the children reach the age of eighteen; registration of children living outside
Ukraine is carried out by the relevant consular institutions and diplomatic missions of Ukraine at the place of residence
of the child and adoptive parents. The legislation of most countries entrusts the functions of monitoring the observance
of the rights of adopted children from other countries to the relevant social services, non-state agencies that act exclu-
sively within the framework of national legislation. At the same time, the legislation of a number of countries does not
provide legal grounds for the possible participation in this process of officials of consular institutions of other countries.
Thus, the inconsistency of the legislation leads to non-fulfillment by the adoptive parents of the obligation given in
Ukraine to place the child on the consular register, which prevents the implementation of control over the conditions of
residence and upbringing of children. In addition, the reports on the living conditions and upbringing of the child, which
are compiled by the adoptive parents themselves, are not always objective.

Keywords: adoption of a child by foreigners, adopter, adopted child; adoption permit,; supervision of adopted
children.

ITocranoBka nmpodseMu. [HCTUTYT YCHHOBIICHHS € OAHUM i3 HABaXITMBIIINX iIHCTUTYTIB CIMEHHOTO Ipa-
Ba, MOPSAA 13 IHCTUTYTOM LUTIO0Y, CiM’T Ta OaTbKIBCTBA, BUCTYIMAIOUX 3 OJHOTO OOKY (hOpMOIO 3aXHUCTy CiIMEHHUX
IpaB Ta IHTEPECIB AITEH-CHPIT Ta AiTeH, Mo30aBIeHUX OATHKIBCHKOTO MIKITyBaHHS, 3 IHIIOTO — OyIydH I0pUANI-
HUM (aKToOM, L0 3yMOBIIOE€ HaOYTTs oco0amMH, SKi YCHHOBWIIM AUTUHY OaThbKiBCHKHX MpaB Ta 00OB’S3KiB; IS
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YCHUHOBHUTEIIB — IIe i 3a0€3MeYeHHsT MOMXIIMBOCTI HAOYTTS HUMH TaKOTO Ba)KIIMBOTO OCOOHCTOTO HEMaHHOBOTO
mpasa, sIK IpaBo Ha 0aTHKIBCTBO (MaTepPHHCTBO). B TOif jke Wac, 3Ba)Karouu Ha IOPUANYHE BU3HAHHS MIPIOPUTETY
MpaB Ta iHTEpPECiB JUTUHU TIEpe]] MPaBaMH Ta iHTEpECaMH IHIIMX YYaCHUKIB CIMEHHHMX BIJHOCHH, BaXKIIMBUM €
3a0e3MeueHHs IIEBOTO MPOIECYaTbHOTO MEXaHI3MY 3IICHCHHS YCUHOBJICHHS B aCIIEKTi 3a0€3IeUeHHs ITOTIepe-
KCHHSI MOXIJIMBUX MOPYIIIEHh CIMEWHUX MPaB Ta IHTEPECIiB TUTHHU, OCOOIHMBO SKIIO YCHHOBIICHHS 3MIHCHIOETHCS
iHO3eMIIMH 200 0cobamMu 6e3 rPOMAISHCTBA, IO 3yMOBUTH 3MiHY MICISl MMPOXXKUBAHHS TUTHHU Ta 3AJUIIUTH B
SIKOCTI KOHTPOJTIO 32 YMOBaMH IPOKUBAHHS AUTHHU JIUIIE 3M1HCHEHHS Iepe0aueHoTro 3aKOHOAaBCTBOM HAIIISTY.

Amnajni3 ocTaHHix mociaimkenn i myOsikamiii. [IpoOnemarnka yCUHOBIEHHS TITEH 1HO3EMIIIMU JTOCII-
JUKyBaacs psiioM HaykoBIliB, Takux sk K. FO. boponud, B. A. Barpac, M. B. I'pumuu, M. M. IBanosa, O. II.
IBanoBcrka, 1. B. KoBanbuyk, O. TaBnyii, JI. M. Tokapuyk, ogHak y 3a3HadeHii cdepi HayKOBOTO JOCIiIKEHHS
30epiraeThes TUCKYCis Ta CYyNepeyHOCT, IO MiATBEPDKYE aKTYaIbHICTh MONATBIINX HAYKOBUX JOCIIHKECHb Y Iii
cepi.

MeTo10 cTaTTi € HayKOBE JIOCIIKSHHS NPOIECYAIbHUX OCOONMBOCTEN Ta MPABOBUX HACIIIKIB YCHHOB-
JICHHS IITeH 1HO3EMIISIMH, SIKi IPOXKUBAIOTH 33 MEXaMU YKpaiHu.

BukJian ocHoBHOro Mmartepiany gociigxeHHs. OcoOIMBOCTI 3/1iHCHEHHS] YCHHOBIICHHS TUTHHH 1HO3EM-
eM abo 0co0010 6e3 TPOMaASIHCTBA MOPIBHAHO 13 3arajbHUM MOPAAKOM, BU3Ha4YeHi cT. 283 CiMeHHOro Konekcy
VYkpainu (Hamam mo tekcty — CK Ykpainu). OmHak, npouecyaabHHA TOPSI0K 3IIHCHEHHS! YCUHOBJICHHS ITUMH
kateropisimu oci0 B CK Ykpainu He BU3HaY€HUI; BUHATOK CTAHOBIATH MoyioxkeHHd cT. 224 CK Ykpainu, sKumu
nepeadaueHi OCHOBHI JI0 MOTHBAIIIT CYJJOBOTO pillleHHS 1po ycuHOBIEHHS Ta cT. 225 CK VkpaiHu, B sIKiii MOMEHT
3I1CHEHHSl YCUHOBJICHHA MTPUB’ A3aHUH 10 HAaOpaHHs 3aKOHHO1 CHJIU PILIEHHSAM CyAy PO YCHHOBIEHHS [1].

binbur geranapHO BU3HAYCHI TIPOIIeCyallbHI 0COONIMBOCTI 3ICHEHHS YCUHOBJICHHS Y LlMBiIbHOMY TTpOIIe-
CyaJIbHOMY KoJlekci Ykpainu, 30kpema y cT. cT. 310 — 314, To6To po3mis Ta BUpilIEHHs CIIPaBU PO YCUHOBIICHHS
3IIACHIOETHCS B TIOPSIKY HUBIIBHOTO CYIOYMHCTBA 32 MPOIICAYPOI0 OKPEMOTO MIPOBaKeHHS. BiMoB1IHO 10 HUX,
3as1Ba PO YCUHOBJICHHS ITOJAETHCS A0 CYY 32 MICIIEM MPOXKUBAHHS JUTHHU Pa30M i3 HACTYITHUMH JTOKYMCHTAMH:
KOITisI CBIIONTBA PO IIITH00, a TAKOXK IMMChMOBA 3Tr0J1a Ha 1€ IPYTOTo 3 MOAPYKAKS, 3aCBiJUeHa HOTAPiaIbHO, — TPH
YCHHOBJICHHI JUTHHU OJHHUM i3 MOIPYXOKS; MEITUYHUA BUCHOBOK IIPO CTaH 3I0POB’S 3asBHHUKA; TOBIKA 3 MICIIS
poOOTH 13 3a3HAYCHHSAM 3apOOITHOT TUIATH 200 KOIIisl IeKIaparlii mpo JT0X0AHu; JOKYMEHT, IO MiATBEP/HKYE TPABO
BJIACHOCTi a00 KOPUCTYBAaHHS XKUJIMM MIPUMILEHHSM; 1HII JOKYMEHTH, BU3HAYECHI 3aKOHOM [2].

VY BUNaJKy MoAaHHs 3as8BU PO YCUHOBJICHHS JUTHHHU iHO3eMIleM abo 0co0010 0e3 TpoMaIsTHCTBA (SIKIIO
OCTaHHsI TIOCTIHHO MPOXKUBAE 32 MEXKAMU TEPUTOPIT YKpaiHH), JOMATKOBO IMTOJAIOTHCS JO3BLT YIOBHOBAXKEHOTO Op-
TaHy BUKOHABUOI BIIaJH (TAaKUM OpraHOM € MiHICTEPCTBO COIIaIbHOT MOITUKA YKpaiHH), BACHOBOK KOMIIETEHT-
HOTO OpraHy BiAMOBIAHO1 A€pP>KaBU MPO YMOBH IX KHUTTS 1 MOAIIUBICTh OyTH YCHHOBIIIOBaYaMu (Ma€ MICTUTH Ha-
CTYITHY iH(OpMAIIIFO: aJpecy, KHUTIO- BO-IIOOYyTOBI yMOBH, Oiorpadiro, ckiiaj ciM’1 3asBHUKA Ta 3HAYHUH Tepetik
MUTaHb, BU3HAYCHUX MiHICTEpCTBOM COLIabHOI NOMITUKHA YKPaiHu), JO3BUT KOMIIETEHTHOTO OpPTaHy BiJIOBITHOT
JIep)KaBU Ha B’13/1 YCHHOBIIEHOI JUTHHH Ta 11 MOCTIi{HE IPOKUBAHHS HA TEPUTOPIi ITi€l nepxaBu, 30008’ I3aHHS
YCHHOBJIOBa4a, 0()OpPMIICHE B HOTAPiaJbHOMY MOPSIKY, TIPO HANAHHS MPEACTABHUKAM TUILIOMATHYHOI YCTAHOBH
VYkpaiau 3a KopJoHOM iH(popMaIlii MPo YCHHOBICHY TUTHHY Ta MOXJIMBOCTI CIUIKYBaHHS 3 JUTHHOIO [2; 3, C.
126]. Buiie BukianeHi JOKYMEHTH MMOBUHHI OyTH MEpeKIIaJeHi IepKaBHOI0 MOBOIO, a epeKyIajl — MOCBiAUYeHHHA
HOTapiaJbHO.

VY posmisai cipaBu MPeaIMETOM CYIOBOI JISTIBHOCTI € TIepeBipKa MiJICTaB YCUHOBJICHHS, HOTO BiMOBI-
HICTh i1HTEpecaMm 0coOH, a TaKOXK BiJCYTHICTh MOPYIICHHS IHTepeciB iHMMX ocib. Sk y mpoBalKeHHi B CIpaBi
PO YCHHOBJIEHHS JI0 CYAOBOTO PO3IVIALY Y HONEPETHHOMY CYJIOBOMY 3aCiJaHHi, TaK 1 i 9ac CYAOBOTO PO3IIISTY
CIIPaBH yBara Mae OyTH 30CepeikKeHa Ha 3’sICyBaHHI yMOB Ta 00CTaBHH, 32 HASBHOCTI SKUX YCHHOBIICHHS MOXE
OyTu 3nilicHene. Cyz 3000B’A3aHUN NEPEBIPUTH HASABHICTh Nepe0adyeHUX 3aKOHOM MiJICTaB AJSl YCUHOBICHHS, a
came: 3rojia 0aTbKiB TUTHHH HA YCUHOBJICHHS (SIKIIO € HEOOX1THICTh); BIIMOBIIHICTH 3asiBHUKA BUMOTaM JI0 0Ci0,
SIK1 MOXKYTB OyTH YCHHOBJIIOBaYaMHM; UM € JUTHHA a00 MOBHOMITHS 0c00a BiIOBITHO /10 3aKOHOJABCTBA Cy0’ €KTOM
YCUHOBJICHHS; HAsBHICTh 3TO/I TUTHHU Ha YCHHOBJICHHS (SKIIO 1€ MOXKJIMBO); BiJITIOBITHICTE BUCHOBKY OpTaHy
OIIKK Ta MIKIYBaHHS i JO3BOJY Ha YCHHOBICHHS YIIOBHOB2)XEHOTO OPraHy BUKOHABYOI BIaaM HEOOXiTHHM BH-
Moram [4, c. 81].

Vet ct. 312, 313 Ta 314 L{uBimpHOTO NpoLIeCyaIbHOr0 KOJAEKCY YKpaiHu 3a3Ha4ueHi MUTaHHA MiATOTOBKH
CIIPaBH JI0 CYIOBOTO PO3IIIAY, BIIaCHE OCOOIHMBOCTI 3/MIHCHEHHS CYTOBOTO PO3IVIAAY Ta MPOIECYalbHI aCTICKTH
YXBaJICHHS CYJJOBOTO PIllICHHs PO YCHHOBIICHHS TUTHHU. B Tol ke yac, B 3aKOHOABCTBI HE BU3HAYEHO 1CTOTHHUX
0COOIMBOCTEH IS CIIpaB MPO YCHHOBJICHHS TUTHHHU 1HO3eMIleM ab0 0co00r0 0e3 rpoMalisiHCTBa, KPiM TOTO, 10
MpUKHATE CyAOBE pillleHHA Mae OyTH HajdiclIaHe He TUIBKU 0 OpraHy Aep)KaBHOI peecTpalii akTiB HUBIIBHOTO
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CTaHy 3a MicCIleM YXBaJIeHHS PIllICHHS, a i JI0 YIIOBHOBR)XEHOTO OpraHy BHKOHaBYOi Biaau [2]. Ha Hamry aymky,
e € HEMOJTIKOM LUBUIEHOIO MPOIECYaTbHOTO 3aKOHOMAABCTBA. 30KpEMa, CIIif IPSAMO MepeadadnTH, 10 Y CIpaBi
PO YCHHOBIICHHSI TUTHHHU iHO3eMIleM a0 0co0010 06e3 rpoMaiTHCTBa Mae OpaTH y4acTh HE TUTbKU TPEACTaBHUK
MinicTepcTBa collialibHOT OMITUKKA YKpaiHU (SIK OpraHy, sSIKHil HaJlaB JO3BiJI Ha YCUHOBJIEHHS) Ta OpTraHy OIiKU
Ta MIKIyBaHHS (K OpraH, 10 BUJIaB BUCHOBOK IPO JOIUIBHICTh YCHHOBIICHHS Ta BiJIIIOBIIHICTh HOTO iHTEpEecam
JUTHHN), SIK 11€ BUIUIMBAE 13 ONoKeHb 4. 1 cT. 313 LuBibHOTO MpolecyanbHOro KoJeKey YKpainu, a i ciin 3aiy-
YaTH JI0 y4acTi y ClpaBi MpeICTABHUKA KOHCYJILCHKOI YCTAHOBH BiJIITOBITHOT JICpKaBH, Y pa3i, AKIIO YCUHOBICHHS
3IIACHIOETBCSA 0CO0aMU, SIKi TTOCTIHHO MPOXKUBAIOTH 38 MEXaMU YKpaiHU.

OnHi€ro 13 0COONMMBOCTEH 3MIHCHEHHS YCHHOBJICHHS JiTel iHO3eMIIIMU Ta 0co0aMu 03 TPOMaJISTHCTBA €
Te, 110 BiANoBigHO 10 cT. 287 CK Ykpainu K10 BOHU IPOKUBAIOTH 32 MEXaMU YKpaiHH, BiAMOBiIHA KOHCYJIbChKa
YCTaHOBA 3a Opy4YeHHSIM MiHicTEepCTBa 3aKOPJOHHUX CIIpaB YKpaiHH Bene oOJiK HUX JiTed 1 31HCHIOE HAITISAA
3a JOTPUMAaHHSIM IXHIX MpaB J0 JOCSTHEHHS HUMH BiCIMHAAUATU poKiB [1]. 3niicHEHHS HamIsAy 3a JOTPUMaH-
HS TIpaB JiTeH, 0COOIMBO MIiCIs YCHHOBICHHS iHO3EMHHMH TPOMaIsHAMHE, BPaXxOBYIOUH, III0 B IEOMY BHUIAIKy
YCHHOBJICHA JUTUHA 3eOLIBIIOr0 Nepei3nuTh 10 KpaiHu MpOXUBaHHS OaTbKiB-yCHHOBIIOBAUiB, € 0COOIUBO aK-
TyaJbHHM 3 OIJISIIY Ha HETIOOJUHOKI BUTIAJIKH, SKi CBIJTYaTh PO TOPYIICHHS MpaB AiTeH, sKi OyJd YCHHOBIICHI 5K
rpoMajsiHamMu YKpaiHu, Tak i iHo3eMIpiMH [5, c. 175].

3a3HaueHe 3yMOBIIOE MOMIMPEHHS NPAKTHKH 3IIHCHEHHS HAIALY 3a AIThMH, YCHHOBICHHUMH B IPOLEC]
MDKHApOJHOTO YCUHOBIIEHHS, B 0ararbox JepxaBax. 30KpeMa, BiIMOBiIHI npoueaypu icHytoTh y [lonbi, Xop-
Barii, PymyHii, JIutsi, bonrapii, [pemii, [3paini, [cnanii, [Tamii, YropmuHi, JlaTeii, HiMeaunsi. Y BcixX 1ux nepixa-
Bax, TaK caMo sIK i B YKpaiHi, OCHOBHOIO (DOpMOIO 3IifICHEHHS HATIIAY 32 NOACPKAHHSM [IPaB YCHHOBICHUX JTITCH
€ 3BITH, K1 TTOJIAFOTHCS HA OCHOBI MTPOBEICHOTO 0OCTEKEHHS YMOB IPOXXMBAHHS Ta BAXOBaHHS JUTHHU. Taki 3BiTH
MOXYTh CKJIQJIATUCS K CAMUMH YCUHOBUTEIISIMH, TaK 1 BiJTIOBIIHUMHU CIY>KO0aMH y CIIpaBax JiTeH y BiMTOBITHIN
Jepxapi a00 BIAMOBIHUM OPTaHOM JIEP’KaBH, TPOMAITHUHOM SIKOi OyJia YCHHOBJICHA TUTHHA; B JlaTBii opranom,
SIKM 3TIHCHIOE HATYIST € CYJl Y ClipaBax AiTeil; y benbrii 3nilicCHeHHs HAMISMY 33 JOTPHUMAHHS MPaB YCUHOBICHUX
JUTEH MOKJIAZA€THCS Ha BiJIIIOBITHY NTOCEPEIHUIIBKY OpTaHi3allifo, 3a JOMOMOTO K01 1 31MCHIOBANIOCS YCHHOB-
JIeHHs; B [3paini Hamisn 3a JOTPUMAaHHSM IIPAB YCUHOBICHOI TUTHHU 3IHCHIOETHCS TAKOXK HEACPIKABHOIO OpraHi-
3alli€10, OJTHAK TAKOI0, [0 OTpUMAJIa CIeIialIbHY JIIIIEH3110 Ha 3/1IHCHEHHS BIIMOBITHOTO HAMISTY. Mi>KHApOTHUMHU
JIOKyMEHTaMH 3 MUTaHb 3/IHCHEHHS MI>KHAPOJHOTO YCUHOBIICHHS HE MepeadavdaeThcss 000B 130K HAJaHHS 3BITIB
ITiCJIsl BCHHOBIICHHSI, aJI¢ YKOIHOIO MIpOIO IIe He OOMEKYE i He BUKIIIOYAE iX. Yce 3alIeKUTh BiJl 0COONIMBOCTEH Ha-
LIOHAJBFHOI MOJITHKH JepxaBH. BUTbIIiCTIO KpaiH BCTAHOBJIEHO MaKCHUMaJIbHUN TepioJ 000B’S3KOBOI 3BITHOCTI
BiJl TPHOX JIO IT’SITH POKIB IiCIIsl YCUHOBJICHHS. [lepiouHICTh MOJaHHS TAaKUX 3BITIB TAKOXK € PI3HOI — MOJKIIMBE
HIOpiYHE MOAAHHS 3BiTiB, MOKJIMBE TIOJAHHS 3BITiB MIPOTATOM AESKOTO Yacy IiCisl YCHHOBJICHHS, KOJH B MOAANb-
[IOMY TIOZIaHHS TaKKX 3BITiB HE BUMaraTUMeThCs. B TOH ke yac, y Takux jaepkaBax, sk ABctpis, benbris, Bennka
Bpuranis, Hanis, Ecronis, @panmis, [pnannis, Itamis, Hinepaanau, CIIIA ta IlIBerist mogaHHs 3BiTiB Ta 3/iH-
CHEHHS 1HIMUX (OpM HAIJILY 3a JOTPUMAHHSM IIpaBa JIiTeH, YCHHOBICHUX 1HO3EMIIIMH, HE TiependadaeThes S,
c. 17;6;7,c. 615].

B VYkpaini Hanis/1 3a TOTPUMaHHSM TIpaB JiTeH, YCHHOBICHUX 1HO3EMIISIMH 3/IHICHIOETHCS BIIIOBIIHO IO
MoJIOKeHb [1opsAAKy MpOBaPKEHHS TisNTBHOCTI 3 YCHHOBIICHHS Ta 3A1HCHEHHS HATITY 32 JOTPUMAaHHSIM IPaB YCH-
HOBIICHUX JIiTEH, 3aTBepKeHOro mocranoBoto Kabinery MinictpiB Ykpainu Bif 8 sxoBTHS 2008 poky Ne 905 [8].

Biamosinxo 50 1. 103 1bOro HOPMATUBHO-IPABOBOTO AKTY, HATIISAJ] 32 YMOBAMHU MTPOKUBAHHS 1 BUXOBAHHS
YCHHOBJICHUX JiTEH, SIKi MPOXHUBAIOTH HAa TEPUTOPIi YKpaiHH, 3MIHCHIOETHCS CITy:)KOaMH Yy CITpaBax JiTel 3a Mic-
[IeM MMPOXKUBAHHS YCUHOBITIOBAYIB JI0 JOCSATHEHHS JIIThMU BICIMHQIISATH POKiB; OONIK JiTEH, sIKi MPOXKUBAIOTH 32
MeXaMH YKpaiH! 37iiICHIOFOTh BiJIIIOBITHI KOHCYJIBChKI YCTAHOBHU Ta ITUIUIOMATHYHI TIPEJICTABHUIITBA YKpaiHH 32
MICIIEM MPOKUBAHHS TUTHHU Ta YCHHOBJIIOBAYiB. Y pa3i YCHHOBICHHS OIHUM 3 MOIPYXOKS TUTHHU JPYTOTO 3 I0-
JPYAOKS HATTSI 32 YMOBAaMH IIPOXKMBAHH 1 BUXOBAHHS YCHHOBIICHOT TUTHHH HE ITPOBOAUTHCS.

BiamosimHuii HarIsIT 3MIHCHIOETHCS CTY)0aMH y CIIpaBax JITeH 3a MICIIEM IPOKUBAHHS YCUHOBIIIOBAYiB
y (GopMi TIepeBipKr YMOB TIPOXKUBAHHS Ta BUXOBAaHHS JUTHHH — MIOPOKY MPOTATOM MEPIIUX TPHOX POKIB ITiCIIS
YCHHOBJICHHS JUTUHH, a HaJlalli — ONUH pa3 Ha TPU POKH J0 TOCATHEHHS JUTUHOIO MMOBHOMITTA. PesynbraTu nepe-
BIpKH BUKJIAJIAIOTHCS Y 3BITi; Y pa3i BUABICHHS MOPYIICHD MIPAaB JTUTHHH, CIIYKO0O00 y CripaBax JiTeH BKUBAIOTHCS
BI/ITMIOBIJTHI 3aXO0/IU IIOJI0 1X YCYHEHHSI, a SIKIIIO0 TPOTSITOM MICSIS BiJIIOBIAHI MOPYIICHHS HE BIAETHCS YCYHYTH,
MOKJIMBHM € TIOJIJaHHsI MICIIEBOIO JICPKABHOIO aJIMiHICTpaIliero abo MICIICBOIO PaJIol0 MO30BY PO CKaCyBaHHS
YCUHOBJICHHSI, BU3HAHHS HOTO HEiHCHUM a00 1030aBlIeHHs] yCHHOBIIOBa4a 0aTbKiBChKuX TpaB [8; 9, c. 190].

Koncynbcpka ycTaHOBa 9M JUIUIOMAaTHIHE IPEICTABHUAIITBO YKpaiHU 3/1HCHIOE HAIVISL 32 TOTPUMAaHHAM
MpaB YCUHOBJICHOI JUTUHH [UITXOM 3iHCHEHHS TaKHX 3aXOJiB: MPOBEICHHS CITIBOCCITU 3 YCHHOBIIOBAYaAMU IIiJT
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qac B3ATTS Ha KOHCYJIbCHKHUI OOJIIK yCHHOBIICHOT JIUTUHH; BiJIBiAyBaHHS POJAWHU YCHHOBIIIOBAYIB T YCHHOBJICHUX
ITEeH, 32 pe3yIbTaTaMu SIKOTO CKIIAIAEThCS aKT, [0 3aTBEPIKY€EThCS KEPIBHUKOM KOHCYIbCHKOI YCTAaHOBH YU JTU-
IUTOMAaTHYHOTO MIPEACTAaBHUIITBA YKpaiHU; MIPOBEACHHS aHaJIi3y OTPHMAHHX 3BiTiB PO YMOBH BHXOBAaHHI 1 CTaH
30POB’Sl YCUHOBJICHUX JITEH, 1110 HAJIAIUTH BiJl YCHHOBIIOBaYiB (TOOTO y BUIIAAKY HAIJISAY 38 YCUHOBICHUMHU
JIUTBMH, SIKi TIPO’KUBAIOTH 32 KOPIOHOM 3BIT CKIIQIal0Th CaMi yCHHOBITIOBadi, & HE BIJIIOBIHA CITy»0a y crpaBax
JIiTei); MpoBEeHHA aHalli3y OTpUMaHoi iH(popMalii Ipo yMOBU BUXOBaHHA 1 CTaH 30POB’sl YCUHOBJIEHOT TUTHHH,
10 HaIiHAIUIa BiJi KOMIIETEHTHOTO OpTraHy KpaiHH MPOKUBaHHS; CITUTKYBaHHS 3a JOIIOMOTO0 3ac00iB 3B S3KY 3
YCHHOBJIIOBa4aMH Ta YCHHOBJICHOIO JUTHHOIO IIIOJ0 YMOB BUXOBaHHS i CTaHY 3I0POB’Sl YCHHOBIICHOI IUTHHHU, 32
pe3yIBTaTaMH SKOTO CKIIAIAETHCS aKT, 0 3aTBEPAKYETHCS KEPIBHUKOM KOHCYIIBCHKOI YCTaHOBH UM JUITIOMATHY-
HOTO MPEJCTaBHUIITBA.

KoHcynbcbka ycTaHOBA UM JUIDIOMAaTHYHE MPEACTABHULTBO YKPaiHH, SIKUM CTANO BiOMO IpO (aKTH
MOPYILEHHS MPaB YCHHOBICHOT JUTHHU, ICPEIAHHS ii HA BUXOBAaHHS 1HIIMM 0C00aM, 3aKjiajgaM Ui TiTeH-CHpIT
Ta JiTeH, mo30aBieHNX 0AThKIBCHKOTO MIKITYBaHHS, BIIOpaHHS B YCHHOBIIOBaUiB JUTUHU MPABOOXOPOHHUMH Op-
TaHAMH Ta OPTaHAMHM COLIAILHOI OIIKH, HEIACHI BUIIAIKU 3 YCHHOBICHOIO TUTHHOIO, BXXHBAIOTH Pa30M 3 KOMIIE-
TEHTHHMH OpPTaHaMU KpaiHW nepeOyBaHHS HEBIIKIIAHUX 3aXOiB JIO 3aXUCTY il IpaB Ta MEPEBIPKH YMOB MIPOXKH-
BaHHS Ta BUXOBaHH:. [Ipo pe3ynpraTy BYKUTHX 3aXO/iB IO BiIHOBJICHHS MIPaB Ta 3aKOHHUX 1HTEPECIB YCUHOBICHOT
JTUTHHA KOHCYJIbChKa YCTaHOBA Y JIUTUIOMATHYHE TIPeACTaBHUIITBO YKpainu nmosigomisie M3C i Harcornciry 0y
He Mi3Hile Hik yepe3 30 qHIB 3 AHA OTPUMAaHHA BiJOMOCTEN PO (akTH MOPYLIECHHS NPaB YCUHOBJICHOT IUTHHH.
VY pasi koM He BHAETHCS YCYHYTH IMPUYUHM, IO MPH3BOAATEH O MOPYIICHHS MPaB AUTHHHU, KOHCYIBCHKA yCTa-
HOBa YH JUIDIOMAaTHYHE MPEACTABHULTBO YKPaiHH 32 MiCLIEM IPOKUBAHHS YCUHOBJICHOI TUTHHH B MEXaX CBOIX
MMOBHOBA)XCHbB CIIPHSIE BUPINICHHIO TUTAHHS PO CKACYBaHHs yCHHOBIICHHS a00 BU3HAHHSA Horo HemiicHuM. [Tics
CKaCyBaHHS YCUHOBIICHHS a00 BU3HAHHS HOTO HEJIMCHUM BiNIOBiHA KOHCYJIBChKA YCTAHOBA YU JUIUIOMATHIHE
MIPEICTABHAIITBO YKpAIHU CIIPHSI€ TIOBEPHEHHIO TUTHHU B YKpainy. [lomanbine BnamTyBaHHS Takol TUTHHH 3/iH-
CHIOE clTy0a y cripaBax JAiTel 3a MiClleM MOXOKeHHS AUTUHU-CUPOTH a00 JUTHUHH, 1030aBIIeHOi 6aTbKiBCHKOTO
mikimyBaHHs [8; 9, c. 191].

VY 1ol ke Jac, B JiTepaTypi 3a3Ha4a€eThCs, 0 3aKOHOIABCTBO OUIBIIOCTI KpaiH mokianae (yHKuii Ha-
UMY 32 JOTPUMaHHSM TIpaB YCHHOBJICHUX JIITEH 3 IHIIMX KpaiH, Ha BiAMOBIIHI COIiaNIbHI CITy’)KOH, HeZlepKaBHi
areHTCTBA, SIKi JII0Th BUKIIOYHO B paMKax HaIliOHAJTHHOTO 3aKOHOIABCTBA. [IpH IIbOMY 3aKOHOIABCTBO PsTy KpaiH
He nepedadae MpaBoOBUX ITiJICTAB JUISI MOXKJIMBOI YYaCTi y IIbOMY TPOIIECi TOCAJOBHX OCI0 KOHCYJIBCHKUX YCTAaHOB
iHIIUX fnepkaB. TakuM YMHOM, HEBIAMOBIIHICTE 3aKOHOJABCTBA MPH3BOAUTH 10 HEBUKOHAHHS YCHHOBIIIOBAYaMU
JTaHOTO B YKpaiHi 3000B’s3aHHS MIOCTABUTH ITUTHHY Ha KOHCYJIbCHKUAN OONIK, UMM MEPENIKOKAIOTh 3/IIHCHEHHIO
KOHTPOJIIO 32 YMOBAaMU MPOXKUBAHHS Ta BUXOBaHHS AiTeil. KpiM 11b0T0, HE 3aBK/IM 3BIiTH PO YMOBHU IPOKUBAHHS
Ta BUXOBAHHS JIUTUHH, SKi CKIIAIal0Th CaMi YCHHOBITIOBadl MarOTh 00’ €KTHBHHN Xapakrep [7].

BucnoBkn. Ha migcrasi BHIlle BUKIIAIEHOTO HAYKOBOTO JOCTIHKEHHS, MOXKEMO BH3HAYUTH, IO Y BUIA-
Ky TIOZIaHHS 3a5IBH TIPO YCHHOBJICHHS IUTHHH 1HO3eMIIeM 200 0C000t0 0e3 rpoMaITHCTBA (SKILO OCTAHHS MOCTIHHO
MPOXKUBAE 33 MEXKAMU TEPUTOPii YKpaiHH), JOMATKOBO MOAAIOTHCS O3B YIOBHOBAYKEHOTO OpPTraHy BHKOHABYOI
BJIaJI1, BACHOBOK KOMIIETEHTHOT'O OpraHy BiAIOBIIHOT IEpP>KaBH PO YMOBH iX JKUTTS 1 MOKIIUBICTh OyTH YCHHOB-
moBadamu. OJHI€IO 13 0COOIMBOCTEH 31 ICHEHHS yCUHOBIICHHS AiTel 1HO3eMIsIMU Ta ocobaMu 0e3 rpoMaiTHCTBa
€ Te, 10 BIAMOBITHO 10 cT. 287 CiMeltHOTO KoJlekCy YKpaiHH SKIIO BOHH IMPOXHUBAIOTH 32 MEXaMU YKpaiHH, Bill-
MIOBiJTHAa KOHCYJIbChKA YCTAHOBA 32 IOPYUYCHHSIM MiHiCTepCcTBa 3aKOPIOHHUX CIIpaB YKpaiHu Beae 00K IUX IiTer
1 3MIHACHIOE HAIVIS 32 JOTPUMAHHSIM IXHIX TpaB JI0 JOCSATHEHHS HUMHM BiCIMHAIIATH poKiB. Harmsn 3a ymoBaMu
MPOXKUBAHHS 1 BUXOBaHHS YCHHOBJICHUX AiTEH, AKI MPOXKMUBAIOTh HA TEPUTOPii YKpaiHH, 3A1IMCHIOEThCS CiTyX0a-
MH y CIIpaBax JIiTeH 3a MICIIeM MPOKUBAHHS YCHHOBIIOBAYIB JI0 TOCSITHEHHS JIThbMHU BiCIMHQJILATH POKIB; OOJIK
JUTEH, SIKI MTPOXKUBAIOThH 32 MeXaMH YKpaiHM 3/IIHCHIOIOTH BIAMOBIIHI KOHCYJIbChKI YCTAaHOBH Ta JUIUIOMATHYHI
MPEACTAaBHUIITBA YKpAiHH 32 MiCIIeM NMPOXXMBAaHHSI IUTHHH Ta yCHHOBIIOBAUIB.
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JAEPKABHI COLUIAJIBHI JOITOMOI'M MAJIO3ABE3ITEYEHUM
CIM’SIM B YMOBAX BOEHHOI'O CTAHY

Jlocnioaceno numanms npasosozo pezyno8ants iHCIMUmymy 0epicasHoi coyianrbhoi 0onomocu maniozabesneye-
HUM CIM M 8 YMOBAX BOEHHO20 CMAHY.

3ziono 3 Koncmumyyiero Ykpainu noouna, it scumms ma 300po6 s, uecmo i 2ZIOHICIb HeOOMOPKAHHICMb T Oe3-
nexa U3HaOmMvbCsl 8 Yxpaini Hatlguujoro coyianbHo0 YinHicmio.

Baowcnusa ponw y cucmemi coyianbho2o 3axucmy HAneNcums coyianbHomy 3axucmy cimeil 3 oimomu. Okpecie-
HO KOO 3aKOHOOABYUX AKMIB, SIKI pe2ynioiomb 6KA3AHe NUMANHS, d MAKOJIC 8i000pAdCEHO OCMAHHT 3MIHU, WO GHECEH]
Hocmanosorw KMY 6i0 07.03.2022 poky Ne 214 «/lesiki numanHs HAOAHHS 0epHCcaA8HOT COYIaNbHOL 00NOMo2U ma nilve
Ha nepioo 8eéedennsi 60€HH020 cmarnyy ma Ilocmanosoio KMY 6io 22.03.2022 poxy Ne 332 «/lesiki numanns euniamu
00NOMO2U HA NPONCUBAHHS GHYMPIUHBO NEPEMILYEHUM 0CODAM» MOUO.

Cneyianonum 3axonom Yxpainu «IIpo ynisepcanvhy coyianbHy 00nomMo2y» nponoHyEMbCsi KOHCONIOY8amu Pi3Hi
suoU OepoicasHoi donomozu, nepedbaueni y noHao 10 HopMamueHux akmax, ma siKi MOJNCYymb HA0A8AMUCH THOOUHI NPO-
MA20M YCb0O20 HCUMMEBO2O YUKILY.

Knrouoei cnosa: coyianvnuii 3axucm, 0epicagua coyianrbha 0onomoza, Maniozabesnevena cim’s, npago Ha oep-
JHCABHY COYIANbHY OONOMO2Y, YHIBEPCANbHA COYIANbHA OONOMO2dA.

Trufanova Yu.

State social assistance to low-incover families in the conditions of marital state

In the article, the author highlights the issues of legal regulation of the institute of state social assistance to
low-income families. Social protection of families with children receives special attention in modern socio-economic
conditions during martial law.

The Constitution of Ukraine declares that a person, his life and health, honor and dignity, inviolability and
security are recognized as the highest social value in Ukraine. A special place in the social protection system belongs to
social protection of families with children.

The author outlined the range of legislative acts regulating this issue, as well as highlighted the latest changes
introduced by Resolution of the Cabinet of Ministers of Ukraine No. 214 dated 07.07.2022 «On some issues of providing
state social assistance» and Resolution of the Cabinet of Ministers of Ukraine No. 332 dated 03.22.2022 «Some issues
payment of accommodation allowance to internally displaced personsy, etc.

In the course of life of a family dependent on minor children, a large number of social risks are expected,
including poverty, disability, illness, which requires the state to develop and adopt new social programs aimed at
protecting these segments of the population, social security from adverse consequences and risks.

Thus, the state social support of families with children, in the conditions of martial law, is an important direction
of the state policy regarding children in Ukraine and is an actual topic today.

The purpose of the article is to analyze the legislation on the provision of state social assistance to families on
the verge of poverty in connection with the large-scale military invasion of Ukraine and the introduction of martial law
in Ukraine.

The problem of state social support for low-income families with children requires special attention today.

Keywords: social protection, state social assistance, low-income family, right to state social assistance,
universal social assistance.

IMocTanoBKka mpo6aemu. CoriabHUN 3aXHUCT CiIMEH 3 IIThMHU Ha0yBae 0COOIMBOI yBaru B Cy4acHUX CO-
LiaTbHO-EKOHOMIUHUX yMOBAaxX IiJl 4ac BOEHHOIO CTaHy. Y MPOLECi )KUTTENISIBHOCTI CiM’1, Ha YyTPUMaHHI SKOi
nepeOyBarOTh HEMOBHOJITHI JiTH, OUiKyBaHa BENHKAa KUIBKICTh COLIANBHUX PU3HUKIB, Cepel SKHX Mayo3abesme-
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YEeHICTh, IHBAIIJIHICTh, XBOPOOa, 1110 BUMArae BiJl Aep>kaBH PO3POOKHU Ta MPUHHSATTS HOBUX COIIAIbHUX MPOTpam,
CIIPSIMOBAHUX Ha 3aXHCT IIMX BEPCTB HACEICHHS, COIIAIFHOTO 3a0e3IeUeHHs BiJ] HECIPUSITIMBAX HACIIIKIB Ta
PHU3HUKIB.

TakuM yuHOM, Jiep’KaBHa COIlialbHa MiATPUMKA CIMEH i3 TIThMH B YMOBAaX BOEHHOTO CTaHy — I1€ BaXIIH-
BHI HaIpsM JIepyKaBHOI MOJITHKY MO0 iTeH B YKpaiHi Ta aKTyallbHAa TeMa ChOTOJICHHSI.

AmHaJi3 ocTaHHix 1ocaimkens i myoaikaniii. [Ipobnemu comianbHOT MIATPUMKH PI3HUX BEPCTB HACEIIEH-
HsI, a TAKOXK Pi3HI acleKTH HaJaHHS COIIaJIbHOT IOTIOMOTH JIOCHIDKYBAIH Y CBOiX mpamsx Haykosmi: H. baiesa,
B. Bigak, M. I'ansuayH, K. T'ycos, JI. Inpuyk, JI. Kynauok, B. JIutBunenxo, JI. Mamora, O. ITanii, I1. [lleuyk,
1. SIpomenko Ta inmi. [Ipobiema nep:kaBHOI ColiaIbHOT MATPUMKH Malio3a0e3MeueHnX CiMe 3 TiThMU MOTpedye
CBOTO/IHI 0COOIMBOI yBar.

Merta crarTi. MeTOI0 CTaTTi € aHai3 3aKOHO/IAaBCTBA 010 HAJaHHS JIEPKaBHOI COIIaabHOI JTOTIOMOTH
CiM’sIM, SIKI OTIMHUJIACS HAa MEXi O1IHOCTI y 3B’A3KY 13 HIMPOKOMACIITA0OHUM BiiCHKOBUM BTOPTHEHHSIM B YKpaiHy
Ta BBEJICHHSIM BOEHHOTO CTaHY B YKpaiHi.

Buknan ocHOBHOro MaTtepiaiy gocaimkenHsi. B comianbHil cdepi Ykpainu OiTHICTh — 1€ OJ{HA 3 HaW-
OibIn TToOanpHUX TpodiieM. BimnosinHo 1o ct. 3 KoHctuTynii Ykpainu monuHa, 11 )KATTS Ta 3M0pOB’° S, YeCTh 1
TiJHICTh, HEJOTOPKAHICTH 1 Oe31eKa BU3HAIOTHCS HAWBUINOIO COIIAIBHOIO IHHICTIO. BU3HaUansHy poiib y 3a0e3-
TIEYEHHI peaizalii 3a3Ha4eHOTO MOJIOKEHHS BiJirpae MpaBo Ha COIIATBHUAN 3aXHCT, IO € TapaHTIEr I 0Ocio,
SIKi, SIK TIPABUJIO, Yepe3 He3alIeKHI BiJl HUX OOCTaBHHU BTPATHIIM 3aCO0M JI0 iICHYBaHHSA, IPaBO Ha 37I0POB’S Ta
Ha kuTTs. OcoOIMBE MicIle y CHCTEMI COIIATbHOTO 3aXUCTY HACEIICHHS Ma€ COIIabHHMA 3aXUCT CiMe 3 JIIThbMH,
OCKUJIBKH caMe CiM’Sl € IPUPOIHUM Ta OCHOBHHUM OCEPEIKOM CYCIHIJIbCTBA, SIKId Ma€ rapaHTyBaTHCS 3aXHCT 3 OOKY
JIepXKaBH, OCOOJMBO B TIEPioJl yTPUMaHHS Ta BUXOBaHHS HETIOBHOMITHIX jaiTed [1, c. 45].

Jlep>kaBHa collianbHa JIOMIOMOTa Masio3a0e3MeYeHUM CiM’SIM 3 JIITbMH TMPHU3HAYAETHCS 1 BUILIAYYETHCS
BinoBiHO 70 3akoHy Ykpainu «[Ipo nepkaBHy comiaibHy JOMOMOTY Mayno3ade3nedeHuM cim’sm» [2] Ta [lo-
cranoBu Kabinety MinicTpiB Ykpainu Bix 24 mororo 2003 p. Ne 250 «IIpo 3arBepmxenns [lopsaaky npuzHayeH-
HS 1 BUILIATH JIEPYKABHOI COIIaJIbHOT JIOIOMOTH Maio3abe3rnedeHnM ciM’sim» [3], sIKi CipsiMOBaHI Ha peatizallito
KOHCTUTYIIIHHMX TapaHTid mpaBa rPOMajsiH HA COLIAJbHHMHA 3aXHCT 3a0€3MCUCHHS HE HIDKYMN 3a MPOXKHUTKOBHIMA
MIHIMYM PIiBHSI JKUTTS IIISXOM HaJIaHHS TPOIIOBOT JOTTOMOTH.

Manozabe3neueHa ciM’st — 11e CiM s, sIKa 3 TOBXKHUX a00 HE3ICKHUX Bij HEl MPUYUH Ma€E CEPETHBOMI-
CSYHUHN CYKYITHUIA TOX1I, HKYHMH BT POXKUTKOBOTO MiHIMyMY Jutst cim’1. [IpaBo cimM’1 Ha 1110 IOTIOMOTY 3aJIe)KHTh
HE JIVIIE BiJl JOXO/IiB, a ¥ BiJI il MAHHOBOTO CTaHy, 3aiHSITOCTI MPAIE31aTHUX WICHIB CiM’1 Ta iHImIUX (PaKToOpiB.

Jlormomora Ha 3100y TTs €EKOHOMIYHOT CaMOCTIHHOCTI Masto3ade3rne4eHo1 cim’1 — 6e3BiICOTKOBA TOBOPOTHA
(hiHaHCOBA JIOTIOMOTA, SIKA HAJTA€THCS OJTHOPA30BO HEMPAIIOIOUiN Tparie3/1aTHiil 0co0i 3 WieHiB Mano3abe3neueHol
ciM’1 U1 opraHizamii miANMPUEMHHUIIBKOT TISITHHOCTI Ta CIIPHUSHHS 11 eKOHOMIYHIA CaMOCTIHHOCTI.

[IpaBo Ha Aep:kaBHY coLiajbHY JOIOMOTY MaroTh Majo3alesnedeHi ciM’i, sIKi MOCTIHHO MPOXKUBAIOThH
Ha Teputopii Ykpaiau. Jlo ckimamy ciM’i BXOISATH: YOJIOBIK, APYKUHA, PiHI Ta YCUHOBJICHI JITH BikoM 110 18 po-
KiB, a TaKOX JITH, SIKi HABYAIOTHCS 3a JCHHOI a0o0 JqyalbHOIO (hOPMOIO 3A00YTTS OCBITH B 3aKia/iax 3arajbHOl
cepeaHboi, mpodeciitHoi (mpodeciiitHo-TeXHIYHO1), PaxoBoi MmepeBUIIOi, BUIIOT OCBITH (B T. 4. y TIEpioj] MiX 3a-
BEPIICHHIM HaBUAHHS B OJTHOMY 13 3a3HAYCHMX 3aKJIaJ[iB OCBITH 1 BCTYIIOM JI0 1HIIIOTO 3aKJaay a0do B Mepioj Mix
3aBEpIICHHSIM HaBYaHHS 32 OJHUM OCBITHBO-KBaNi(DiKamiiHUM piBHEM 1 TIPOJOBXKECHHSM HABYAHHS 32 1HIINM 32
YMOBH, IO TaKWi MEpiojl HE TEPEBUIYE YOTHPHOX MICSAIIB) O JOCSITHEHHS 23 POKIB i HE MAaIOTh BJIACHUX Ci-
MeH; Heolpy>KeHi TIOBHOIIITHI JiTH, BU3HAHI 0co0aMu 3 iHBaiaHICTIO 3 quTuHCTBA [ Ta Il rpynu abo ocobamu
3 iHBaNMiAHICTIO | TpymH, AKi MPOXKUBAIOTH pa3oM 3 OaTbKaMM; HeTpale3iaTHi 0aThbKU YOJIOBiKa Ta APYKHUHH, 5K
MPOKUBAIOTH Pa30oM 3 HUMH 1 repeOyBaroTh Ha iX yTPUMaHHI y 3B’sI3Ky 3 BiICYTHICTIO BIIACHHUX JOXOJiB; 0c00a,
sIKa TPOXKMUBAE Pa3oM 3 OJMHOKOIO 0CO0O0I0 3 IHBaNIAHICTIO | Tpynu Ta JOrmisaae 3a Helo; KiHKa Ta YOJOBIK, SIKi
HE nepeOyBaroTh y U001, ajie POKUBAOTH OIHIEI0 CiM’€F0 1 MalOTh CIUTBHUX jaiTel. [Ipu nmpomy miTH, sKi Ha-
BYAIOTHCSA 32 JIEHHOI ab0 AyanbHOI (HopMoro 3100yTTsI OCBITH B 3aKjIafiax 3arajbHOi cepeaHboi, mpodeciiHoi
(npodeciitHO-TeXHIYHOT), (aXxoBOT MEPEABUIOT, BUIOI OCBITH JI0 JOCSATHEHHS 23 POKIB i HE MalOTh BIACHUX Ci-
MeH, BKITIOYAIOThCS JI0 CKIIay CiM’1 He3alle)KHO BiJl peecTpallii Micls IpoyKuBaHHs 4M Micug nepedysanus. [Ipasa
yjieHa ciM’1 Mae oIMHOKa ocooa.

Bix moyarky BOEHHOTO CTaHy Ha TepUTOPil YKpaiHW BUHHUKIIO TIMTAHHS MO0 HAJaHHS MEHCIH Ta coliab-
HUX JIOTIOMOT Malio3a0e3IeueHnuM ciM’siM 3 IiThbMH. He3Bakarouu Ha aKTUBHY yBary i 3yCHIUIS 100 TOMIMIIICHHS
CTaHOBHIIIa MaJI03a0e3IeUeHUX CIMEH, iepaKaBa CTBOPIOE YMOBU B paMKax HOBHUX IPOrpaM I'POIIOBOi JOTIOMOTH.
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KabGiner MinicTpiB YkpaiHu ajgantyBaB MeXaHi3M OTPUMaHHS COIIaIbHUX BHUIUIAT MO BCiH TepHUTOpii
Ykpainy, B TOMY 4YHMCIi HA TAMYaCOBO OKYIOBaHiM 4acTUHI YKpaiHU Ta B perioHax, Je BeAyThCS aKTHUBHI 00IOBi
i,

Tak, BHECEHO CYTT€EBI 3MiHH, sKi BinoOpaxkeHi y [Toctanosi Kabinety MinictpiB Ykpainu Bix 07 Oepe3ns
2022 poky Ne 214 «I1po nesiki muTaHHS HaJaHHS JIeP>KaBHOI COIIaIbHOT JIOTIOMOTH Ha MEPio]l BBEICHHSI BOEHHOTO
crany» [4] ta Ilocranoi Kabinery MinictpiB Ykpainu Big 20 6epesns 2022 poxy Ne 332 «/leski nuTaHHs BU-
TUTATH JIOTIOMOTH Ha MPOXUBAHHS BHYTPIIIHBO MEPEMIIIICHUM 0co0am» [5].

3MiHH CTOCYETBCS TAaKUX BUILIAT: TOMIOMOTH Majlo3a0e3MeueHUM CiM’ IM; TOTIOMOTH Ha JIiTel OIWHOKHM
MarepsiM; TOIIOMOTH Ha JiTeH, HaJl SIKUMH BCTAHOBJICHO OINIKY M IIKJIyBaHHS; JONOMOTH Ha AiTeH, XBOPUX Ha
TSKKI TIEPUHATAIIBHI ypaskeHHsI HEpBOBOI CUCTEMH, TSKKI BPOIKEHI BaJll PO3BUTKY, PiIKiCHI opdaHHi 3aXBOpIO-
BaHHS, OHKOJIOT14HI, OHKOT€MaTOJIOTIYHI 3aXBOPIOBAHHS, AUTAYNN 1epeOpatbHUM napaiid, TSXKKI IICHXidHI po3-
nanu, nykpoBuil giader I Tumy (iHcyniHO3anexHUM), rocTpi a00 XpOHIUHI 3aXBOpIOBaHHS HUPOK IV cTynens;
JIOTIOMOTH Ha JWTHHY, SKa OTpUMalia TSKKY TpaBMy, IOTpeOye TpaHCIDIAHTAIlli OpraHa, MoTpedye maaiaTHBHOL
JIOTIOMOTH, IKMM HE BCTaHOBJIEHO 1HBAJIIHICTh; IIOMICSYHOI IPOIIOBOi TOMIOMOTH 0c00i, SIKa MPOKHUBAE PA30M 3
ocoboto 3 inBamiaHICTIO | uu 11 rpymnu BHACHIIOK MICUXIYHOTO PO3JIAAY; TOTIOMOTH JITSAM, OAThKH SKHX YXHIISIOTh-
s BiJl CIUIaTH aJliMEHTIB, HE MAIOTh MOKIIUBOCTI YTPUMYBATH AUTUHY a00 Miclie IPOKUBAHHA 1X HEBIZIOME; I110-
MICSYHOT aJIpeCHOT IOTIOMOT'H BHYTPIIITHBO TIEpEMIIIEHUM 0co0aM JIJIsl IIOKPUTTS BUTPAT Ha TIPOKUBAHHS, B TOMY
YHCITI Ha OIUIATY JKUTIOBO-KOMYHAIBHUX MOCIYT; TUMYAacOBOI JIEPKABHOI COIIAIbHOI JTOTIOMOTH HETPAIFOI0Til
0co00i, sKa JocATyIa 3aralbHOTO TIEHCIMHOTO BIKY; IMUIBTH, SIKi OyJIO MPU3HAYSHO paHille.

BinnoBigHO 70 3MiH Y 3aKOHOABCTBI, Ha BUIAJI0K, KO OTPUMYBadaMu JIEPKABHOI COIIAIBHOT TIOTTOMO-
T IPOIYIIEHO CTPOK IEPEOTIsTy JOTIOMOTH, BUIJIATA TAKHUX BH/IB JOIIOMOTH HE 3yIHHAETHCS Ha NIEPioj BBEIICH-
HSl BOEHHOTO CTaHY Ta OIHOTO MICSIlS IICJIA HOTO MPUITUHEHHS YM CKAaCyBaHHsS. TpHBaNiCTh BUILIATH JOIOMOTHU
HAIA€THCS IIOMICSYHO 3 MICSIIs 3BepHCHHS Ha BECh IIEPioJ] BBEACHHS BOEHHOTO CTaHY IUIIOC OJMH MICSIh MiCIIs
HOro MPUITMHEHHS YU CKACYBaHHS, BUILTAYy€ThCS 3a TIOBHUH MICSIIb HE3aJIeKHO Bijl JaTH 3BEpHEHHS 3a ii HamaH-
HSIM Ta JaTy IPUIIMHEHHS YU CKaCyBaHHS BOEHHOTO CTaHy [4].

Vpsin TakoK yXBaJIMB pillieHHs, po3polieHe MiHiCTEpCTBOM COLiaIbHOT MOMITHKH, SIKe 3a0e3redye Mox-
JUBICTh TONIMPUTH JOJATKOBI BUILIATH BiJl MXKHAPOJAHUX OpraHi3alliil JJisi MEIIKaHIIB TEPUTOPIH, SKi THMYa-
COBO OKYTIOBaHi, JICOKYIIOBaHiI a00 3HAXOASIThCS B 30HI aKTUBHUX 00#oBHX jaii. Tak, BIAMOBITHO IO TOCTAaHOBH
Kab6inery MinictpiB Ykpaiau Ne 457 Bin 16 kBiTHS 2022 p. «IIpo miaATpUMKY OKpEeMHUX KaTeTopiili HaCeIeHHS, sIKe
MOCTPaXKJAJO0 Y 3B’ sI3Ky 3 BIHCHKOBOIO arpeciero pociiicbkoi denepattii mpotu Ykpainuy», nepeadadaeTbcs MOXKIIH-
BiCTh HAJIAaHHS MIATPUMKH Y BUIIISAI TPOIIOBUX BUILIAT, IIISTXOM HAaJIaHHS JIOTIOMOTH MI>KHAPOJIHUMU OpraHi3arlli-
saMu yepe3 mardopmy e€lomomora [6].

Jlanwuii MpoekT peaizoBaHo MiHICTEPCTBOM COIIALHOI MOJITHKK YKpaiHU 3a miaTpuMKu MiHicTepcTBa
uudposoi Tpanchopmariii Ykpainu ta [Iporpamu po3sutky OOH B Vkpaini, BiIIOBIAHO 10 3aBIaHb MEMOpaH-
JIyMiB MiHicTepcTBa COMiaibHOT MOMITHKH YKpaiHu 3 Micieto MixkHaponHoro Komitery UepBoHoro Xpecrta B
VYkpaini ta ToBapuctsa UepBonoro Xpecta Ykpainu, KOHICE®D, BcecBiTHboi mpomoBoisuoi mporpamu OOH ta
VYnpasiiaas BepxoBHoro komicapa OOH y cripaBax OiKeHIIIB.

3 15 uepBHa 2022 poky cTapTyBaB HOBUH eTall JOMOMOTH, BiIIIOBITHO /10 KOTO B paMKax peanizauii mpo-
€KTY TIepen0aveHi JOATKOBI 3aX0/IH COIIABHOT MATPUMKN HaWOIBIN Bpa3IMBUX KaTeropiit HaceneHHs. [Iporpa-
Mu rpomooi gonomord Big FOHICE® «CrinbHo» — 11e J0AaTKOBa MiATPUMKa 0araToAiTHUX YKpailHChKHUX CiMei
mig yac BifHH. Ll mporpamMa rpoImroBoi JOMOMOTH CTajla MOXIIMBOKO 3aBIsSku (iHaHCyBaHHIO EBpomeiicbkoro
Corozy, ypsny Iranii, llIBeacekoi arenuii MixkHapoHoro po3Butky SIDA ta LlenTpansHoro poHay pearyBaHHs Ha
Haj3BuvaiHi cutyanii CERF.

[IpaBo Ha Buriaty gonomMoru 3a paxyHok komrtiB KOHICE® maioTh Taki kareropii HaceJIeHHs:

— CciM’1, IO CKIIay SIKHX BXOISATH TPOE 1 OimbIme aiTel, BikoM 70 18 pokiB;

— ciM’1, 10 CKJIaJly SIKUX BXOJUTh MPUHAWMHI OJTHA IUTWHA 3 IHBATIAHICTIO 10 18 poKiB.

JlormoMora HaJaeThesl CiM’sIM, HE3aJIeKHO CTaTyCy BHYTPINIHBO MEPEMIIIEHHX 0cCi0, SKi mepedyBaroTh y
Oyab-AKOMy perioHi YKpaiHu, aje 3a yMOBH, IIO BOHU He OTpuMyBasu rpoioBoi gonomord Big IOHICE® un
IHIIOT MI>KHAPOIHOT TYMaHiTapHOi opraHizaitii micis 24 grororo 2022 poky. Cyma rpoIoBoi JOIOMOTH Ha MicCsIIIb
cknanae 2 220 TpH Ha KOXKHOTO WIEeHA CiM’i, alie He Ouibine K Ha ' aThoxX oci0. Cranom Ha 10 cepmas 2022p.
IOHICE® nanae momomory nonazn 112 000 pomunam, siki BuxoByroTh 331 000 miteid, 30kpema 33 000 miteii 3
iHBasiaHICTIO [7].

MinicTepcTBO colliaibHOT OJMITHKY YKpaiHH 3aBepIye poOoTy HaJ MIPOEKTOM 3aKOHY MPO YHIBEPCATBHY
JIEp’KaBHY COLIaJIbHY JTOTIOMOTY, IK OCHOBHHUH 3aci0 MOAOJIaHHS CKIAJAHUX KUTTEBUX 00CTaBUH. 3aKOHOIPOEKT
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MOIIUPIOETHCS Malke Ha JIBa MIJILIOHU POJIHH, SIKi BUXOBYIOTh JiTel Ta OiIbIle HiX SIK Ha IDSTh MUTLHOHIB JIITHIX
JIIONIEH Ta JIFOCeH 3 IHBAJIIHICTIO, SIKi OTPUMAIOTh FApaHTOBaHY JEP)KaBy JOMOMOTY.

«YHiBepcallbHa COIlialibHa JJOIIOMOTa KOHCOJIIY€E Pi3HI BUAM JIePKaBHOI JONIOMOTH, Tiepei0adeHi y TIOHaT
10 HOpMaTHBHUX aKTaX, sIKi MOXKYTh HaJIaBaTHUCh JIFOMMHI MPOTATOM YChOTO JXUTTEBOTO IIUKITY», 3a3Hauae MiHICTp
colLiiaJIbHOT NOTITHKY [8].

BucHoBku. TakuM YHHOM, CTBOPCHHS MEXaHI3MiB B paMKaxX HOBHX IPOIpaM I'POILIOBOI JOTMOMOIH Tpa-
mroe. OTpUMaHHS COIIATBHUX BHILIAT 3IMCHIOIOTHCS IO BCiM TepuTopii YKpaiHH, B TOMY YHCII HA THMYacOBO
OKYIIOBaHI{ 4aCTHHI YKpaiHH Ta B perioHax BeIeHHs aKTUBHUX OOHOBHX MiH.

3aKoH Npo yHIBepCAIbHY JepKaBHY JOITOMOTY CIIPOMOXKHHUH JJaTH BiJIMIOBIIb HA PsJ] TUTaHb 3 OTPUMaHHS
JIOTIOMOTH Y TIOJIONIaHH1 CKJIaTHUX KUTTEBUX CHTYaIlild.
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HARMONIZATION OF CIVIL LEGISLATION IN THE FIELD
OF PROTECTION OF OWNERSHIP RIGHTS TO REAL ESTATE
OBJECTS IN CONTRACTUAL OBLIGATIONS THROUGH
THE TRANSFER OF THE BUYER’S RIGHTS AND OBLIGATIONS
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The article investigates the protection of property rights to real estate objects in contractual obligations by
transferring the rights and obligations of the buyer in the event of the sale of a share in a joint partial ownership through
the lens of European legislation. Proposals and innovations concerning improvement of property rights protection for
real estate objects are submitted by transferring the rights and obligations of the buyer in the event of the sale of a share
in joint ownership in contractual obligations.
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TI'namis O.

Tapmonizayis yueinbnozo 3akonooaecmeay cghepi 3axucmy npasa 61acHOCmi Ha 00°€KmMu HEPYXOMO20 Mail-
Ha 6 00208IPHUX 30006’ A3AHHAX WINAXOM hepedaui npas ma 0006’°a3Kie NOKynYa y pazi npooacy 4acmku @ CRiibHiil
enacnocmi 3 npagom/

Y cmammi xkpize npusmy egponeicokoco 3akoHO0a8CmMEa OOCHIONCEHO 3aXUCT NPABA BACHOCII HA 00 €Kmu
HepyXomo20 MatiHa 8 00208IpHUX 30008 A3AHHAX WISIXOM nepedayi npas ma 0008 A3Kie NOKynys y pasi npooa’icy uacm-
KU y CcninbHitl yacmkogitl enachocmi. Ilpono3uyii ma Ho8086edeHHs w000 800CKOHAIEHHS 3AXUCTTY NPABA 6lACHOCMI
Ha 00’ €KmMu HEPYXOMO20 MAlIHA BHOCAMbCA WISAXOM nepedadi npas ma 0008 A3Ki6 NOKYRYs y pasi npooasicy 4acmKu y
CRIbHIL 1ACHOCTI Y 00206IPHUX 30008 SA3AHHSX.

Y niocymxy eapmo 3aznauumu, wo yKkpaincoka npagoea cucmema Mae HU3Ky c80ix nepesae i CUNIbHUX CIOPIH,
npome ¢ KOHmMeKCmi 2apmMoHizayii 3akonodascmesa 3 npasom €sponeticbkoeo Coio3y € Kibka KIOY08UX MOMEHMIB, 5KI
cnio eupiwumu. Hanpuxnao, npu adanmayii 3axonodascmea Ykpainu neobxiono 3abesneuumu He auute 1020 8iono-
8iOHICMb acquis communautaire, a U mexanizm tioz2o peanizayii. Tym uHuKae NUMAHHA, WO 4ACMO HABIMb HAUOOCKO-
Haniwull HOPMAMUGHUL AKmM 0OCUMb CKAAOHO peanizyéamu na npaxmuyi. Tomy easxciuso 2o6opumu npo 06a acnekmu
adanmayii 3akoHodascmea. opmanvuull, KUl nepedbavae npueedeHHs HAYIOHAILHO20 3AKOHO0ABCMEA Y GION0BIO-
Hicmb 00 acquis communautaire, ma NPAKMUYHUL, AKUL NOIAAE Y CMBOPEHHI YMO8, HEODXIOHUX OJid 3ACMOCY8ANHS
adanmoeanoezo 3axonooascmea. Ilonpu ece, Ykpaini éce dic sapmo eupobumu 61acHi nioxoou 0o supiuienuss npobiemu
eapmoHizayii sakonodascmea 3 npasom €C. Hacamnepeo ioemvcs npo mpancnosuyiio oupexmug €C y euympiuine 3a-
KOHO0a6cmeo Yxpainu i npsme 3acmocysanis OKpemux noaodcens npasa €C na HayioHATbHOMY PIGH.

Knrwuosi cnoea: oxopona, éracuicms, 00’€kmu HepyxXoMocmi, 00208ipHI 30008 A3aHHS, CHITbHA YACMKO8A
BIACHICM®.

Formulation of the problem. The issue of harmonization of Ukrainian legislation with European rights
was one of the most significant conditions for increasing cooperation with EU member states. However, taking
into consideration russia’s major aggression, this question, apparently, became the most important one for getting
guarantees of protection and potential European integration. In a bid to approach domestic legislation to the
European one, it is necessary to take a hard look at a series of questions. It should be noted that Ukraine began this
path in the early 90s by signing the Partnership And Cooperation Agreement (PCA) in 1994, after its entry into
force, the above-mentioned process of harmonization acquired not only a theoretical character, but also clear legal
foundations and various forms.
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For example, contractual obligation-legal protection of ownership of real estate occurs when the terms of
contracts are violated. These forms of protection are applied in case of failure or improper fulfillment of contrac-
tual obligations. We would like to consider such a contractual obligation-legal method of protection, which suc-
cessfully corresponds to the protection of ownership rights to real estate objects, such as the transfer of the rights
and obligations of the buyer in the case of the sale of a share in a joint ownership.

Nowadays the attention of Ukrainian scientists is mainly focused on the general problems of property
rights protection. However it is not enough. Today, the need to develop new scientific recommendations for further
improvement of the current property legislation regarding specific property and its protection, as well as improve-
ment of the practice of its application, is urgent.

Consideration and resolution in courts of civil cases regarding the protection of ownership rights to real
estate objects is complicated by the presence of certain contradictions in the civil legislation of Ukraine, associ-
ated with constant changes to the legislation on the protection of ownership rights to real estate objects, with the
absence of clear criteria for differentiating methods of protection ownership rights to real estate objects and their
confirmation in the Civil Code of Ukraine. This circumstance does not contribute to proper law enforcement
practice. Therefore, the solution of theoretical and practical problems of civil legal protection of property rights
to real estate is important for the improvement of relations in the researched area, which led to the author’s choice
of the presented research topic. We would like to draw attention to the fact that not only the presence of conflicts
somewhat complicates the task, but also the widespread problem of granting authorities excessive powers. For
example, the authority of the National Commission for Securities and the Stock Market is to agree on the respec-
tive candidacies of heads of stock exchanges, depositories, the status of the stock exchange and the depository. In
the EU countries, in turn, self-regulatory organizations in the securities market are endowed with such powers.

Analysis of recent research and publications. Some issues of this problem were considered in the works
of individual authors, in particular: Yu.M. Andreev, V.V. Butnyov, [.V. Bolokan, S.M. Bratus, M.I. Gavrilyuk,
0O.V. Dzery, 1.O. Dzery, S.E. Dontsova, V.V. June, S.E. Demsky, I.P. Dombrovskyi, G.V. Eremenko, O.S. Joffe,
L.S. Kanzafarova, O.M. Klymenko, O.S. Krasilnikov, T.S. Kivalov, V.M. Kossak, N.S. Kuznetsov, V.V. Luts, R.A.
Maidanyk, S.M. Romanovych Y.M. Romanyuk, Z.V. Romovska, E.A. Sukhanov, I.V. -Spasybo-Fateeva, E.O.
Kharitonov, R.B. Shishka, Y.M. Shevchenko, O.S. Yavorska G.B., Yanovitska and other scientists, at the same
time, sufficient attention was not paid to this problem in the literature.

The aim of the research. In our case, it is most appropriate and correct to consider obligations in the tra-
ditional perspective of a purely civil construction as a relative civil legal relationship that mediates the dynamics
of property relations in the sphere of private law.

Main results of the research. As for the analytical method of protection, Article 358 of the Civil Code
of Ukraine, which defines the procedure for implementing joint partial ownership, states that co-owners can agree
on the procedure for possession and use of property that is their joint partial ownership. Each of the co-owners has
the right to provide him with the possession and use of that part of the joint real estate object in kind, which cor-
responds to his share in the right of joint partial ownership. And if this is not possible, he has the right to demand
from the other co-owners who own and use the joint real estate object, appropriate material compensation (para-
graph 3 of article 358 of the Civil Code of Ukraine). The specificity of the joint real estate object leads to such type
of violations as the violation of the preferential right to purchase a share in the joint real estate object.

However, under the influence of social and economic reforms and the implementation of the norms of Art.
358 of the Civil Code of Ukraine, which made it possible to conclude an agreement on the order of ownership and
use of property that is in joint partial ownership, in relation to all types of property and between all subjects of civil
law, all restrictions were canceled [5, p.64-67]. Moreover, we believe that in order for the rights of the co-owner to
be better protected in the event of a violation of his right to ownership of real estate objects, it would be worthwhile
for the legislator of the conclusion of this contract to set out, as an obligation, and not as the right of co-owners and
to paraphrase Part 2 of Art. 358 of the Civil Code of Ukraine as follows: «Co-owners must agree on the order of
ownership and use of property that is their joint partial ownershipy.

The agreement on the procedure for ownership and use of property in joint partial ownership allows each
of the co-owners, in accordance with their needs, to optimally realize the right of ownership of the joint property,
therefore, its importance in the study of the claim for the transfer of the rights and obligations of the buyer in the
case of the sale of a share in joint ownership, it is difficult to overestimate how mandatory — the legal method of
protecting the ownership of real estate objects.

We draw your attention to the fact that the agreement on the order of ownership and use of common prop-
erty can be concluded between all participants of joint partial ownership or between several of them. In the latter
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case, the written consent of all participants of joint partial ownership is required to establish the order of ownership
and use of the property or its specific parts. In the presence of an agreement between the participants of joint partial
ownership on the order of ownership and use of the property or with their written consent or in the presence of a
court decision on the order of ownership and use of the property (specific parts of it), the order of ownership and
use of specific parts of it (property) in accordance with the size of the share of each of the co-owners, at the request
of the parties, can be established in the agreement on the alienation of the property share by the owner [2, c. 303].

As for joint property, European countries have a well-developed regulation of this issue, especially when
the issue concerns the property of spouses. First of all, there are several types of joint ownership:

The legal regime of universal property community of spouses is the regime of absolute community of
property, which provides for the unification of all property and all debts of each spouse, including premarital
assets, into a single property mass by virtue of marriage registration. Also, property and debts acquired by each
of the spouses during the period of marriage, which includes inheritance and gifts, are included in the specified
property mass. Let’s take the example of the Netherlands, where, although the legal regulation of property relations
of spouses has undergone a number of significant changes, the applied legal regime of property of spouses has
preserved the main features of universal property community. And although the legal regime under study no longer
applies by default in other European jurisdictions, it can nevertheless be applied at the choice of the spouses in a
number of European states (for example, France (p.1526 Civ.Code), Germany (Civ.Code §1416), Belgium (p.1454
Civ. Code), Luxemburg (p.1526 Civ.Code), Romania (pp.336-367 Civ.Code).

The legal regime of limited property community of spouses provides for the existence of three separate
property masses, in particular, private or separate property of each spouse and community property belonging to
both spouses («community property»).

This division reduces the number of possible disputes and well regulates all possible issues that may arise
in the marriage. However, they can exercise their right to alienate their share in the joint property only by notifying
the other participants in writing.

According to Art. 362 of the Civil Code of Ukraine, in the case of the sale of a share in the right of joint
partial ownership, the co-owner has a priority right over other persons to purchase it at the price announced for
sale and on other equal terms, except in the case of sale through public auctions. That is, a participant who intends
to sell his share in joint property must, first of all, offer it to other co-owners. Such a situation may arise when
several co-owners have expressed the desire to purchase a share in the right of joint partial ownership, in which
case the seller has the right to choose the buyer. And only if all co-owners refuse to exercise the pre-emptive right
of purchase or do not exercise this right in relation to real estate within one month, and with regard to movable
property - within ten days from the date of receipt of the notice, the seller has the right to sell his share to another
person. Failure to fulfill this condition is a violation of the preemptive right to purchase a share. In this case, an-
other member of the joint property, according to Clause 4 of Art. 362 of the Civil Code of Ukraine, within one year
may apply to the court with a claim to transfer to him the rights and obligations of the buyer under the contract
of sale, concluded by a participant in joint partial ownership regarding his share in violation of the preemptive
right of another participant in this joint ownership to purchase this share. But, giving co-owners a privileged right
to purchase a share, the legislator did not take into account that the seller has the right to independently set such
a price that will be unattainable for the co-owners, and they will refuse to buy, and he can sell to an outsider at a
lower price [3, ¢.50].

Co-owners of joint partial property when carrying out transactions with this property are not «third»
persons, since the owners dispose of joint property here. In essence, we are talking about the execution by one of
the participants of a deed for the disposal of joint property on behalf of all co-owners who are subjects of a joint
obligation on the part of the alienator of the property.

The lack of consent of all participants in joint partial ownership means that the participant performing
the transaction does not have the necessary authority to perform it on behalf of the remaining participants. Since
all co-owners have the right to the object of joint partial ownership, the participation of each of the co-owners is
necessary to carry out the transaction with it. When executing a contract by one of the participants, he needs the
consent (authorization) of each co-owner. Therefore, transactions made without the consent of all participants of
joint partial ownership are prima facie invalid. However, if we do not take into account the entire complex of rela-
tions between the remaining co-owners, the co-owner who performs the transaction, and the counterparty of the
person who performs the transaction, it turns out that for the purpose of considering the issue of objection, it is
necessary to trace only the transaction performed between two of its participants (sub’ objects of opposing wills),
the co-owner alienating the property, and his counterparty - the buyer under the contract. Since the third party
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(other co-owner) is not directly involved in the transaction (expression of will), its expression of will has no con-
stitutive value for the transaction and it is recognized as the third person in relation to the parties to the transaction.
In addition, the other party to the contract (the buyer) may not even know that the property is in joint ownership,
or that the other co-owners object to the alienation. Therefore, we believe that it is impossible to invalidate the
relevant transaction if the other party was in good faith. This feature should be preserved in order to protect the
interests of the owners. In our opinion, leaving the deed in legal force is admissible in those cases when, despite
the lack of consent of the remaining co-owners of the joint partial property, it will be established that the executed
deed was in the interests of all without excluding the co-owners. However, when applying this criterion, you need
to be especially careful, because the implementation of such a transaction violates the right of the remaining own-
ers to dispose of their property at their discretion. Therefore, in order to leave the deed in legal force, very strong
evidence is required that, despite the objections of the remaining co-owners, the deed corresponds to their interests.

An important feature of the application of this method of protection of ownership rights to real estate ob-
jects is the presence of ownership rights to real estate objects to the disputed item in the possession of the buyer,
because together with the transfer of the thing, the seller is obliged to transfer to the buyer the right of ownership of
the thing in full, so that the buyer can exercise all the powers of the owner without any restrictions and obstacles.

The transfer of the rights and obligations of the buyer in the case of the sale of a share under a contract in
joint shared ownership is a contractual obligation - a legal way of protecting the right of ownership of real estate
objects, because there are no absolute legal relationships between co-owners. The procedure for ownership and use
of property that is joint partial ownership is established by the co-owners in the contract. However, such a contract
was not investigated in terms of the protection of property rights to real estate, so there was some uncertainty with
the above method of protection of property rights to real estate.

Conclusions. In general, when considering the above-mentioned category of cases, the courts generally
resolve cases correctly, therefore, we believe that the transfer of the rights and obligations of the buyer in the case
of the sale of a share under a contract in joint partial ownership may well be considered a separate way of protect-
ing the right to ownership of real estate objects, that is violated, because there is no exhaustive list of ways to
protect the right of ownership of real estate objects and in order for this method to be an effective way of protecting
the right of ownership of real estate objects in civil law and the right of ownership of each person can be protected,
the courts need to facilitate the uniform application and compliance with the requirements of the current legisla-
tion, the elimination of deficiencies through various procedural methods, taking into account the explanations of
the Supreme Court.

Summarizing all of the above, we can conclude that the Ukrainian legal system has a number of its ad-
vantages and strengths, however, in the context of the harmonization of legislation with the law of the European
Union, there are several key points that should be resolved. For example, when adapting the legislation of Ukraine,
it is necessary to ensure not only its compliance with the acquis communautaire, but also the mechanism of its
implementation. At this point, the question arises that often even the most perfect regulatory act is quite difficult to
implement in practice. That is why, it is important to talk about two aspects of the adaptation of legislation: formal,
which involves bringing national legislation into compliance with the acquis communautaire, and practical, which
consists in creating the conditions necessary for the application of adapted legislation. Despite everything Ukraine
should still develop its own approaches to solving the problem of harmonizing legislation with EU law, first of
all, we are talking about the transposition of EU directives into the domestic legislation of Ukraine and the direct
application of certain provisions of EU law at the national level.
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LEGAL REGULATION OF THE MEDICINES REIMBURSEMENT IN
UKRAINE: IMPLEMENTATION OF INTERNATIONAL EXPERIENCE

The article is devoted to the problems of legal adjusting of relations concerning the reimbursement of the cost
of medical services by the state for the benefit of subjects of the pharmaceutical industry: manufacturers, pharmacies,
healthcare institutions, etc. The nature of reimbursement relations was investigated.

Current domestic legislation on reimbursement is fairly new and is the result of implementing the principles of
regulatory policy in the field of health care adopted in the EU. It was also developed to implement the provisions of the
Association Agreement between Ukraine and the EU. Therefore, it is logical to conclude that the domestic legislation
has a number of disadvantages, in particular regarding the extremely narrow list of diseases for the treatment of which
medicines can be reimbursed. In addition, the fact that only the NHSU may be party to reimbursement agreements
significantly reduces the opportunities for practical implementation of state guarantees in the sphere of public health
care. Instead, expanding the scope of subjective relationships at the expense of local governments will significantly
increase the effectiveness of public policies on the availability of medicines.

The analysis of foreign experience has made it possible to establish the effectiveness of such principles of the
reimbursement system as therapeutic expediency and value for money / treatment. These principles are the foundations
of the reimbursement systems in Germany, France, the United Kingdom, the Baltic States, the Czech Republic, Slovakia,
etc. The attention is also drawn to the experience of the United Kingdom in maintaining a register of medicinal products
which may be subject to reimbursement mechanisms, the inclusion to which is based solely on information about the
efficacy of such medicinal products as confirmed by clinical trials. All of this requires further study in order to introduce
the legal support of the medicines reimbursement relations into the domestic practice.

Keywords: reimbursement, medicines, state regulation of pharmaceutical industry, availability of medicines,
State guarantees.

Maiixa H., Tpycghanosa IO., Jlykauios P.

3akonne pezynio6anHa Komnencayii MeOUyUHU 6 YKpaini: 6uKOHAHHA 2pasys 30ipHoi doceidueni

Y ecmammi posensanymo npobnemu npagoeoeo pe2yno8ants 8i0HOCUH 3 RPUBOOY peimOypcayii TiKapCcoKux 3aco-
618, MoOmMo 8iOWKOOYBAHHS 8APMOCHI JIKAPCLKUX NOCY2 3 ODOKY 0epiHcasu Ha KOPUCMb 8UPOOHUKIB, ANMeyHUX Mepeic,
3aK1a0i8 OXOPOHU 300p08)s1 mowio. Jocnioxiceno npupody iOHOCUH peimbypcayii. BcmanosneHo, uo mexauizm 8iouKo-
OVBAHHSA 8aPMOCMI TIKAPCLKUX 3AC00i6 € cnocobOM 3a0e3nedents: 0epiHcasor) GUKOHAKHS 2apanmill 3a2anrbHOO0CHIYN-
HOCMI MeOUYHO20 0DCIY208Y8AHHA MA MeOUYHUX nociye. JJogedero, ujo 8iH NOEOHYE 8 COOI OOHOYACHO eKOHOMIYHUL
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3Micm, WO PO3KPUBAEMbCI Yepe3 THCMPYMEHmMU KOMNEHCayli 3a paxyHoOK KOWMIE 0epicasHo2o 0100cemy sumpam
cybrekmig ghapmayesmuunoi disnbHocmi, a maxodxc npasosuil smicm. Ocmannitl 3a0e3ne4yemuvcsi KOMIIEKCOM HOPMA-
MUBHO- NPABOBUX AKIMIB, OCHOGHUL PE2YIIAMOPHULL BNIUE AKUX CNPAMOBYEMbCS HA (POPMYBAHHI YIMKUX MA NPO30PUX
3acad peimbypcayii. Ilpoeedenutl ananiz Cy4acHo20 YKpaiHcbKo20 3aKOHOO0ABCMBA 6 AHANI308aHill cdhepi nPoOemMoH-
CmMpY6as HAABHICMb CYMMEBUX HEOONIKIE ma nOmpedy NOulyKy HOGUX eqeKmuUHUX MexXaHizmie 0epicasHo2o pecyio-
sannst. OCHOGHUU aKYeHM Y YboMy KOHMEKCMI CHPSMOBAHO HA 8UUEHHS 3AKOPOOHHO20 O0CBIOY, 30Kpema 00CBI0y Kpait
€C. Okpemo Oyn0o 00CHiOHCeHO opmu ma Memoou 0epHCABHO20 Pe2yiO8AHH OOCMYRHOCMI JIKAPCOKUX 3AC00i8 Y
maxux kpainax, ax Himeyuuna, @panyis, kpainu baimii, Ilonewa mowo. /losedeno icHysants 080X OCHOGHUX Modeell
8IOHOCUH peimbypcayii, nuuie 0OHA 3 AKUX Nepeddaiac KOMNEHCAMOPHI MEXAHIZMU 3a PAXYHOK OEPICABHUX KOUIMIG.
Tnwa modens nepedbauac 30inbuier s COYianbHOL GIONOBIOATLHOCME BUPOOHUKIB TIKAPCLKUX 3AC00I8 Yepe3 MexaHizmu
30eulesleHHsl OCMAHHKIX OISl coyianbHux nompeb. Buguenns mooeneii peimbypcayii ma deporcagroi niompumru gpapma-
KONO2IYHOL 2any3i 3a KOPOOHOM BIOKPUBAE HOBI MOJNCIUBOCMI OJ11 0OCKOHALEHHS 8IONOBIOHO20 HANPAMKY 0ePHCAGHOL
nonimuku 8 Ykpaini. 3pooneno 8UCHOBOK w000 HeoOXiOHOCMI NOOAbLULOT Demanizayii 3aKOHO0ABYUX NOTOICEHD, 30KPe-
Ma WISAXOM 68€0€HHS 8 NPAKMUKY 20CN00ApPCbKOi JiAnbHOCMI CYO)EKMIE apmayeamudnol 2any3i OKpemozo 002080py
peimbypcayii sik 3acoby npakmuyHoi peanizayii depaicaguux eapanmiil y cghepi Komnencayii 6apmocmi JiKApCbKux 3a-
cobis.

Knrouoei cnosa: peimbypcayis, nikapcoki 3acobu, 00208ip peimbypcayii, 00CmynHicme JKAPCbKUX 3aco0is,
0epoicasHi eapanmii.

Formulation of the problem. The pharmaceutical sector is simultaneously one of the most attractive
and one of the most difficult industries, the former in terms of profitability and the latter in terms of production
and economic turnover relations. For business entities, such as manufacturers, pharmacy chains and other actors
in the relationship regarding the production and circulation of medicines, the existence of transparent, stable
and progressive mechanisms for state regulation of the industry is crucial. In this context, the primary task is to
develop regulatory support for the pharmaceutical industry, including the creation of optimal conditions for the
implementation of contractual relations. Expanding a modern understanding of the content and subject areas of
contractual relations in the Ukrainian pharmaceutical sector is not possible without active and thorough study
of foreign experience. The emergence of new models and new forms of activity in the analysed sector of the
economy requires increased attention from public authorities. Various forms of state participation, predominantly
incentive in nature, are considered inter alia as means of stimulating the economic activity of the pharmaceutical
market entities. However, the involvement of the state results not only from the desire to stimulate and develop
the pharmaceutical industry, but also because of the social responsibility to citizens to implement state guarantees
of medical care accessibility. The latter is achieved through a reimbursement mechanism. The relevance of the
legal regulation of reimbursement relations is dual. Firstly, the mechanism of medicines reimbursement in Ukraine
needs substantial improvement; secondly, the economic potential of reimbursement can significantly stimulate
economic activity of pharmaceutical manufacturers and substantially increase the availability of medical services
in Ukraine.

Analysis of recent research and publications. The study of the legal nature and legal support of the
reimbursement agreement is based on the modern domestic legislation, as well as on the works of leading scientists
in the this area, in particular A. V. Belichenko, T. V. Blashchuk, R. M. Voron, A. A. Kotvitska, I. V. Kubarieva, Yu.
Ye. Kurylenko, N. M. Levchenko, A. S. Nemchenko, D. O. Plekhanov, A. S. Poltavtseva, and others.

The aim of the research is to study foreign experience of reimbursement, in particular the experience of
EU countries.

Main results of research.The pharmaceutical sector is one of the most important economic areas in terms
of social responsibility and social guarantees of the state. Establishing the availability of health care at the level
of constitutional guarantees, the state should thus regulate relations concerning the production and distribution
of medicines, which will allow reaching the maximum level of guarantees instilled in the law. The medicines
reimbursement mechanism is at the forefront in this context, as it is the simplest and most effective means of
providing the public buying medicines with social guarantees.

In this context, exemplary is the opinion of D.V. Pinchuk, who in his research concludes that «The
complex, multi-level and multidimensional regulation of the pharmaceutical sector and its social significance
for the population of the country necessitate an adequate understanding of the essence of the state regulatory
policy in the field of medicines trade. It should be considered as a set of state measures aimed at improving
the legal regulation of economic relations on the pharmaceutical market and administrative relations between
regulatory authorities. Unlike other spheres of regulation, it aims to ensure the physical availability of quality
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medicines through the establishment of rules for public procurement of medicines, regulation of their wholesale
and retail trade, control over the quality of medicines, as well as the economic availability of medicines to the
end consumer through reimbursement» [1, P.15]. This posit of the scientist gives us an understanding that the
mechanism of reimbursement has a dual nature: legal and economic. In terms of economics, it is considered as a
means of stimulating the economic activity of pharmaceutical manufacturers. In terms of law, the reimbursement
mechanism is a means of providing state guarantees in the field of the medicines market regulation.

As R.A. Maidanyk notes «Reimbursement is the common name used in international healthcare practice
for the process by which the health care system influences the availability of medicines and medical services to the
public. The basic principle of pharmaceutical assistance is to ensure the economic (price) and physical (availability
on the market of the country) accessibility of medicines for all segments of the population, achieved through the
mechanism of state pricing regulation» [2, P. 168-169].

All this gives grounds to argue that reimbursement is possible only in the conditions of public-partner
relations, since both state and private sector entities are parties to these relations, which, based on their legal
nature, must be formalized by contract.

Thus, it seems quite reasonable to use the definition of reimbursement proposed by A. S. Poltavtseva,
who understands this phenomenon as «a means of state regulation of economic activity in the pharmaceutical
field, which entails partial compensation of the medicinal product costs at the level of the reference price, taking
into account marginal supply and marketing (retail) allowances in favour of the economic entity. It is aimed
at establishing a socially oriented level of prices for medicines and medical products for certain categories of
individuals and is used in combination with state regulation of prices for medicines to rationalize the state budget
expenditures» [3, P. 226-232.]. This approach reveals another important feature of reimbursement as a mechanism
for public-private relations - the rationalization of public spending.

Summarizing the above, we can conclude with our own definition. Thus, reimbursement is a system of
relations drawn up by means of a special contract built on the principles of public-private partnership between
state bodies and manufacturers of medicinal products. It provides for making the medicinal products available
to the population in the amount necessary to ensure the implementation of the system of state guarantees for the
availability of health care, and at the same time ensuring high economic performance of the pharmaceutical market
actors through instruments of medicines cost compensation, or promoting their activities in another way — by
creating a competitive environment on this market.

Current Ukrainian legislation in this field is based on a number of state guarantees, reflected in particular
in the Constitution of Ukraine, Fundamentals of the legislation of Ukraine on health care, the Law of Ukraine «On
Medicines», etc.

Thus, according to Article 49 of the Constitution of Ukraine «Everyone has the right to health care,
medical care and health insurance. Health care is provided by state funding of relevant socio-economic, health
and wellness, and prevention programmes. The state creates conditions for effective and accessible health care for
all citizens» [4]. This norm is the starting point and it is also crucial for the whole legal support of reimbursement
relations in Ukraine. It is detailed, and its content is expanded in other legal acts, and in fact it is this state
guarantee regarding the accessibility of health care that serves as a benchmark for the development of the whole
range of state policy instruments in the sphere of regulation for the pharmaceutical market and activities of the
pharmaceutical industry.

The above provision of the Constitution of Ukraine is best revealed in the system of health care principles,
which are established in Article 4 of the Fundamentals of the legislation of Ukraine on health care. Some of the
main principles are: «Recognition of health care as a priority activity of society and the state, one of the main
factors of survival and development of the Ukrainian people; respect for the human and citizen rights and freedoms
in the field of health care and the provision of related state guarantees; citizens’ equality, democracy and public
access to health care and other health care services, etc. » [5]. The outlined principles reflect the organizational
and legal aspects of the medicines market regulation, and form the boundaries of state influence on the health
care sector, setting indicators whose achievements will demonstrate the completeness and effectiveness of public
administration in the specified field.

This is most clearly defined in the provisions of Art. 8 and Art. 54-55 of Fundamentals of the legislation
of Ukraine on health care, which define the basic principles of state protection of the right to health care, as well
as the mechanisms, procedures and limits of medicines provision.

In addition, the availability of medicines and medicinal products is guaranteed by the Law of Ukraine «On
Medicines», which does not directly indicate the existence of a reimbursement mechanism, but does declare that
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the availability of medicines shall meet the needs of citizens and the minimum state standard of medical care. Thus,
according to Part 2 of Art. 3 of the said Law «for the purpose of exercising the right of citizens of Ukraine to health
care, the state ensures the availability of essential medicines, protection of citizens in the event of harm to their
health due to the use of medicines for medical purposes, and provides benefits and guarantees to certain groups of
the population and categories of citizens by providing them with medicines in case of illness» [6]. Therefore, the
state understands the reimbursement mechanism as a way of ensuring citizens’ access to medicines and creating
appropriate state regulation mechanisms aimed at securing the interests of both manufacturers and consumers.

It should be noted that the implementation of the reimbursement mechanism in the domestic legislation
was made possible by the implementation of the provisions of the Association Agreement between the EU and
Ukraine as a prerequisite for sustainable development and economic growth [7]. However, as noted by T. Skaskiv,
as well as A.A. Kotvitska and I.V. Kubarieva, Law of Ukraine «On Medicines», does not meet the requirements of
EU law, has a huge number of blanket norms, and is devoid of direct mechanisms for regulating many relationships
in the medical field. This, among other reasons, can explain the low efficiency of the practical implementation of
the reimbursement mechanism. That is why it is important to continue exploring the foreign experience, and in
particular the EU experience, to enhance the capacity of the domestic legal support for reimbursement relations [8],.
Overcoming the shortcomings of the domestic reimbursement system is possible, first of all, through widespread
implementation of certain provisions of Directive 2001/83/EC of the European Parliament and of the Council of
6 November 2001 On the Community Code Relating to Medicinal Products for Human Use; Council Directive
89/105/EEC of 21 December 1988 relating to the transparency of measures regulating the prices of medicinal
products for human use and their inclusion in the scope of national health insurance systems.

Inthe above-mentioned EU Directives, the states’ obligation to ensure the availability of health care services
is linked with mechanisms of economic incentive and economic cooperation between national governments of EU
Member States and pharmaceutical market participants to optimize the costs associated with reimbursement of the
partial cost of medicines to not only pharmacy chains, but also health care facilities and even to manufacturers of
medical drugs directly.

In general, as noted by R.M. Voron, all models of reimbursement relations that exist in different countries
ofthe world, may be divided them into two systems: state - purely social in nature and private - dominated by private
pharmaceutical assistance[9, P. 105-109]. The first model is of more interest as it involves active participation of
the state in the processes of reimbursement of medicines.

According to A. S. Poltavtseva, the most striking example of the practical implementation of this model
is the German reimbursement model, «which is based on the principles humanism and taking into account the
generally recognized level of achievements in medicine. This follows from § 70 of the Social Code of Germany
(hereinafter referred to as the SCG), which states that insured persons are guaranteed the provision of medical
services that are proportionate to their needs and meet the generally recognized level of achievement in medicine»
[10, p. 228-230].

We can conclude that the principle of therapeutic expediency of medicines is the basis for the reimbursement
system in Germany, which is not the case in Ukraine. This means that the reimbursement is not for the benefit of
a particular pharmacy institution or network, but for the benefit of a particular medicine, the use of which is most
appropriate to the needs of the protocol of treatment for a particular disease. In addition, the application of this
principle opens the possibility to apply a reimbursement mechanism even in the case of non-prescription drugs.

The UK'’s experience is indicative of the existence of a separate register of medicines in this country - the
British National Formulary, in which entries are based solely on «information confirmed by evidence from clinical
trials. In this case, the reimbursement is based on the principle of correlation of the «efficiency / cost» indicators.
That is, a medicine must be no less effective and safe than a formulation with the same indications and have a
similar or better «efficiency / cost» indicator to be subject to the reimbursement mechanism.» [9, p.107-108].

Indeed, the existence of such a National Formulary is a logical practice for improving the efficiency of
state regulation of the pharmaceutical industry as a whole. However, it should be noted that the introduction of a
medicinal product into such a Formulary is only one of the conditions for applying the reimbursement mechanism.

A.V. Bielichenko notes that in the «old» EU countries (Great Britain, France, Italy, Germany, Austria,
Belgium, Norway, Portugal, Finland) the mechanisms of state regulation for providing the population with
medicines are based on the principle of centralization of state codes. In some European countries (Denmark,
Sweden and Switzerland), appropriate mechanisms, mainly based on decentralization, are in place. In many EU
countries, there is a furthering decentralization in the state regulation of providing medicines to the public [11, p. 9].
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Nevertheless, decentralization of public management of medicines cost compensation means only
expanding the possibilities for public funds allocated to these needs. This also means granting such powers to local
self-government bodies, which confirms the expediency of introducing relevant foreign experience in the domestic
practice of reimbursement relations. However, most EU countries have strict conditions and criteria for entering
medicinal products on such national formularies or registers.

It should also be noted that the principle of reference pricing can be based on the mechanism of
reimbursement, as A. S. Nemchenko and Yu. Ye. Kurylenko mention. For example, such practices, according
to researchers, are typical of countries such as the Polish Republic, Slovak Republic, Hungary, Serbia, and the
Republic of Latvia. They use the method of reference pricing as the main criterion for calculating the prices of
medicines subject to reimbursement. This method is also used in Ukraine, but its short period of application thus
far makes unambiguous conclusions about effectiveness unfeasible [12, p.17].

Onthe otherhand, the diversity of methods and principles underlying the system of medicines reimbursement
in EU countries is offset by the existence of insurance medicine. According to O. Soldatenko «Compulsory health
insurance allows for more effective reimbursement mechanisms that can be reduced to two types of compensation:
for insured persons and for pharmacy institutions. The use of a mechanism, a list of state-reimbursed drugs or
medicines, and the level of reimbursement depend on the peculiarities of the national health care system and
the model of health insurance» [13]. For example, in France, reimbursement is applied to pharmacies, but to the
maximum extent possible provided for in the state budget. At the same time, verification of the implementation of
reimbursement programmes is carried out not only by the state, but also by local self-government bodies and even
insurance companies, which are also active participants of the reimbursement program, although not party to the
relevant contract.

Conclusions. Summarizing the above, the following conclusions should be drawn. First, an analysis
of the doctrinal provisions and studies of leading scientists has made it possible to formulate a definition of
reimbursement at theoretical level. Thus, reimbursement is a system of relations drawn up by means of a special
contract built on the principles of public-private partnership between state bodies and manufacturers of medicinal
products. It provides for making the medicinal products available to the population in the amount necessary to
ensure the implementation of the system of state guarantees for the availability of health care, and at the same time
ensuring high economic performance of the pharmaceutical market actors through instruments of medicines cost
compensation, or promoting their activities in another way — by creating a competitive environment on this market.

Second, current domestic legislation on reimbursement is fairly new and is the result of implementing the
principles of regulatory policy in the field of health care adopted in the EU. It was also developed to implement the
provisions of the Association Agreement between Ukraine and the EU. Therefore, it is logical to conclude that the
domestic legislation has a number of disadvantages, in particular regarding the extremely narrow list of diseases
for the treatment of which medicines can be reimbursed. In addition, the fact that only the NHSU may be party to
reimbursement agreements significantly reduces the opportunities for practical implementation of state guarantees
in the sphere of public health care. Instead, expanding the scope of subjective relationships at the expense of local
governments will significantly increase the effectiveness of public policies on the availability of medicines.

Third, the analysis of foreign experience has made it possible to establish the effectiveness of such principles
of the reimbursement system as therapeutic expediency and value for money / treatment. These principles are the
foundations of the reimbursement systems in Germany, France, the United Kingdom, the Baltic States, the Czech
Republic, Slovakia, etc. The attention is also drawn to the experience of the United Kingdom in maintaining a
register of medicinal products which may be subject to reimbursement mechanisms, the inclusion to which is
based solely on information about the efficacy of such medicinal products as confirmed by clinical trials. All of
this requires further study in order to introduce the legal support of the medicines reimbursement relations into the
domestic practice.
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PECULIARITIES IN CONCLUDING AN
EMPLOYMENT CONTRACT IN THE CODE OF LABOR LAWS AND
SIMILAR ACTS OF FOREIGN COUNTRIES

Hocnidoceno yknaoanus cmpokosux mpyoosux 002080pie ma 002080pi6 Ha HedusHayeHull mepmin. Bidobpa-
JHceno, AKI 0dcepena 3apyOidcHUX Kpain CnpAMOSani HA pe2ylo8aHHA NUMAHb, N08 SA3AHUX i3 6CMAHOBIEHHAM MPY0o-
sux npaeogionocut. Ha ocrosi 3apy0iscrnoco 3aKoH00as8cmea, 8UHAUeHo, 3 AK020 8IKY 0coba Modce Oymu Y4acHUKOM
mpyoosux npasosionocun. Ilpoananizosani oCHO8HI yMO8U, AKi 32i0HO i3 3AKOHOOABCMBAMU, CHIAHOBTIAMb OCHOBY OJIsl
CcmMeopeHHs ma yHKYIOHYBAHHA MPYO08020 002080pY. 3A3HAYEHO MAKCUMANLHY MPUBANICb CMPOKOBO20 002080DY 8
PI3HUX npagosux cucmemax. Pozenanymo ocobnusocmi yknadanus mpyoogoeo 002080py 3 MAakKoio Kamezopicio npayis-
HUKIB, AK pobimHuKu-miepanmu. Po3kpumo noHamms «KomMepyitinoi maemMuuyiy ma HOpMAamueHo-npagosi akmu 3apy-
OidCHUX KpaiH, AKI pe2yntotoms ye NOHAmms. 3’s1c08ano 3micm ma nopaook ykiadauusa «llakmy npo He KOHKYDEHYIIO.
3pobneno 8UCHOBOK, W0 8 npoyeci YKIadaunHs mpyoo8o2o 002080py 3HAYHY PONb idiepaioms maki 08a YUHHUKU, 5K
2POMAaosAHCE0 abo NPAOBUL CIMAMyc NPayiGHUKA.

Knrwouoegi cnosa: mpyoosuti 00208ip, cmpokosuti 00208ip, 6e3cmpoKosuti 00208ip, Npayesiaumy8anis, pooo-
modaseys, NPAYIBHUK.

Poperechna H., Hubiak K.

Peculiarities in concluding an employment contract in the code of labor laws and similar acts of foreign
countries

The conclusion of fixed-term employment contracts and contracts for an indefinite period was studied. It is
highlighted which sources of foreign countries are aimed at regulating issues related to the establishment of labor
relations. On the basis of foreign legislation, it is established from what age a person can become a participant in labor
relations.

The main conditions that, according to the legislation, form the basis for the creation and functioning of
an employment contract are analyzed. The maximum duration of a fixed-term contract in different legal systems is
indicated. The peculiarities of concluding an employment contract with such a category of workers as migrant workers
are considered. The concept of “commercial secret” and which legal acts of foreign countries regulate this concept are
revealed. The content and procedure for concluding the “Non-Competition Pact” have been clarified. It was concluded
that when concluding an employment contract, such two factors as citizenship or legal status of the employee play a
significant role.

Keywords: employment contract, fixed-term contract, permanent contract, employment, employer, employee.

Formulation of the problem. An important contract that almost everyone encounters in life, which
regulates and ensures the rights and obligations of the parties, plays a guaranteeing role, and confirms the existence
of legal relations - is an employment contract. It is worth noting that an employment contract operating within one
state is gradually losing its relevance. After all, given the pandemic, martial law, open borders, and mobility of
workers who work remotely, the study of the peculiarities of the conclusion and implementation of an employment
contract in foreign countries is gaining relevance.
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Analysis of recent research and publications. The issue of the employment contract and the practical
aspects of its conclusion were studied in the works of such scientists as O.M. Potopakhina, S.M. Prilipka, VI
Prokopenko, T. Kolesnik, K. Lewandowski, L. Mishalsky, I. Yatskevich, S.V. Venediktov and others.

The purpose of the article is to compare and find out what features are inherent in foreign countries when
concluding an employment contract.

Presentation of the main material of the study. The leading role in concluding an employment contract
is played by the age of the future employee and the type of contract, because it depends on, namely: the form of
conclusion, occupation, duration of the employment contract, the choice of regulations to regulate it.

The age at which a person has the opportunity to enter into employment in foreign countries varies from
14 to 16 years. For example, from the age of 15, you can get a job in Germany (for agricultural work, the age of
the employee can be reduced to 13 years), Italy, the Czech Republic, Austria, Finland, Sweden, and Japan. After
reaching the age of 16, an employment contract can be issued in Great Britain, France, Spain, Portugal, Hungary,
Brazil, and China [1].

We consider it expedient to begin research on contractual constructions regulating labor relations from
the fixed-term employment contract. It is concluded with a small privileged group of workers, which include
temporary, so-called “borrowed” workers, the underemployed, and immigrants. A characteristic feature of the
presented labor relations is their instability, because they are mostly concluded when there is an improvement in
the economic situation, and in case of its deterioration, usually terminate their effect. Examining the legal acts
regulating this type of agreement in foreign countries, it should be noted that the countries of the European Union
(hereinafter - the EU) have in common the implementation of the provisions of Council Directive 1999/70 / EC
of 28 June 1999 on the Framework Agreement. about work for a certain period. However, in addition to the above
Directive, countries have their instruments for regulating and concluding fixed-term contracts.

In Italy, the issue of fixed-term work is regulated by Directive Ne81/2015 of 15 June 2020, as well as the law
of 18 April 1962 “On the regulation of fixed-term employment contracts”. Under Italian law, this type of contract is
concluded in writing. Contracts for the performance of works valid for no more than 20 (calendar, working) days
may be concluded orally. The term of the contract can be up to 36 months, including the possibility of an extension.
In the case of concluding a fixed-term contract exceeding 12 months, the employer is obliged to justify the need to
conclude a fixed-term contract. Such a need may exist in the case of the emergence of a temporary need that is not
related to the normal functioning of the enterprise. In case of failure to provide reasonable information, the fixed-
term contract is automatically considered to be concluded for an indefinite period [4, p.287-288]. Also the new law
of Italy on April 18, 1962. fixed-term contracts are concluded only in certain cases: for seasonal work, to replace
temporarily absent employees, for creative workers, etc.

In Poland, the source of regulation of employment contracts, including fixed-term, is the Labor Code of
1974, Art. 25 of this act establishes a provision under which the period of employment under a fixed-term contract,
including the total period of employment under several fixed-term contracts con,cluded between the same parties
to the employment relationship may not exceed 33 months, and the total number of contracts may not exceed 3,
otherwise, a perpetual agreement will be deemed to be in force between the parties.

When concluding a fixed-term contract in the Czech Republic, it is worth remembering such rules as a
fixed-term contract can be concluded or extended for a total term of 2 consecutive years 3 times.

With regard to German law, it can be noted that the conclusion of a fixed-term contract is governed by the
“Act on Part-Time and Limited Employment” (Gesetz iiber Teilzeitarbeit und befristete Arbeitsvertrage - TzBfG)
and the Law on Temporary Employment. The maximum term for which a fixed-term contract is concluded is 2
years. If you sign a fixed-term contract with a company that has emerged relatively recently, then the duration of
the contract will be up to 4 years, and the number of extensions - is not limited. In the case when the term of work
with a temporary worker

lasts longer than the established period, then the contract automatically becomes indefinite.

It should be emphasized that the written form of the contract is also mandatory for sea charter, with
managers, and so on.

In contrast to the fixed-term contract, both written and oral forms of contract are provided for contracts
concluded for an indefinite period. However, employment contracts concluded orally also have their own
characteristics. Thus, according to German law, in the case of an oral contract, the main provisions must in
any case be set out in writing, and no later than 1 month after the start of work, the employer must issue the
employee a document signed by the employee. It is interesting to note that if the employer does not provide written
confirmation of the basic requirements of the oral agreement, German law does not provide for any sanctions, but if
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the case goes to court, then the court will be on the side of the worker. The contract concluded orally automatically
becomes indefinite. Austrian law also states that the employer is obliged to issue a service letter (Dienstzettel)
to the employee within one month of the start of the employment relationship, confirming the existence of an
employment relationship based on an oral contract.

The written form of the contract is mandatory in countries such as Italy, the Czech Republic (however,
even if the contract is not concluded in writing, it can not automatically be considered invalid), Norway, and
Luxembourg. Spanish law provides for the right of the parties to require the conclusion of an employment contract
in writing [14].

Determining its essential conditions becomes important when concluding an employment contract. In our
opinion, it is worth noting the peculiarities of defining the terms of the agreement as significant in foreign countries.
Thus, the German legislator to the essential terms of the employment contract includes a place of work, employee
responsibilities and job description, pay, working hours, leave, notice period for future dismissal, instructions on
the application of tariffs, and in-house agreements|[7]. Austrian legislation refers to the essential conditions of the
employment contract include: place and conditions of work, employee position, responsibilities, duration and
amount of employment, paid leave, information on social and pension insurance, wages, bonuses, and sick pay [5].

The Czech Labor Code stipulates that the contract between the employer and the employee agrees on the
following formalities: type of work, place of work, and start date. We consider it necessary to pay attention to the
peculiarities of legal regulation of labor relations in Czech law: 1) If the employment contract does not specify the
basis of the rights and obligations of the employee arising from employment, then the law requires the employer to
inform the employer in writing; 2) It is believed that an employment relationship has arisen between the employer
and the employee, which is covered by the Labor Code. Thus, the employee has all the rights arising from the
employment relationship, including remuneration for the work performed by him if the contract does not contain
all the formalities, and the employee began to implement the employment contract; 3) The autonomy of the will of
the parties is present in their chosen languages for the conclusion of an agreement between them [13].

Employees often have to sign non-disclosure and non-competition provisions (as provided for in the Non-
Competition Covenant), which means that the employee must be loyal to the employer and must not compete with
him for a certain period (1-5). years) after dismissal, for example, not to create a similar company, hire a similar
company, establish business relations with clients of the former employer and not disclose information from the
previous place of work.

The non-competition agreement is drawn up in writing and is part of the employment contract or is
concluded separately during employ employment/termination employment contract. The procedure for concluding
the Non-Competition Pact and its entry into force is provided for in the laws of such countries as Italy, and Spain,
or enshrined in the case-law of both Germany and France. The Labor Code of the Czech Republic stipulates that
competition applies not only to “executive” employees, it can also be agreed upon with any employee.

With regard to the provision of secrecy, it should be noted that the meaning of the word “secrecy” in the
context of labor relations varies somewhat from country to country. In the Czech Republic, any secret is classified
as information that constitutes an economic or business secret; in Germany, this is any information related to the
activities of the company, which, in the opinion of its owner, should be kept secret.

The regulations governing trade secrets in Germany include the German Trade Code, the Promotion Act,
the Limited Liability Company Act, the Production and Economic Cooperatives Act, and the Unfair Competition
Act. The issue of “trade secrets” is usually regulated in employment contracts. In Italy, according to the provisions
of Article 2105 of the Civil Code of 1942, the employee is prohibited from engaging in activities that may cause
competition with the employer or may be related to the disclosure of secrets of the organization that may harm the
company. former employer.

The citizenship/legal status of the employee also influences the conclusion of the employment contract
in some way. For example, EU citizens can, based on a document such as the Council of Europe Movement
Agreement of 1957, move freely within European territory to seek/find work without the need to obtain a work
permit[8]. As a result of such interaction, there is a question of a choice of the legislation which will regulate the
specified legal relations. The answer to this question can be found in the EU Regulation Ne 593/2008 on the law
applicable to the Rome I Treaty of 17 June 2008 [9], which states that the employer and the employee jointly
choose the legislation of the state.

Considering the peculiarities of concluding an employment contract in foreign countries, it is impossible
to avoid the peculiarities of concluding a contract with a migrant worker. Among the standard rules, the contract is
concluded for a period and after continuous work for 4-10 years, depending on the country, the migrant will have
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the right to apply for a permanent residence permit in the country, which in turn removes restrictions and allows
you to hire any job change. In Austria, labor relations with foreigners are regulated by the “Act on the Employment
of Foreign Workers” and the Austrian Law on the Employment of Foreigners. Polish law regulates such relations
by the Labor Code and the Law on Employment and Unemployment.

Conclusion. Summarizing the above study, it can be noted that despite the spread of the same directives
and recommendations, there are still differences in the conclusion of an employment contract in the European
Union. Among the differences in the age from which a person can enter into employment, taking into account
the free movement of persons between EU countries, we consider it appropriate to establish the same age of
employment in all EU Member States. Also excellent is the duration of the fixed-term employment contract. At
the same time, the legislation of the EU countries contains common provisions on the procedures for recognizing
a fixed-term contract as concluded for an indefinite period and restrictions on the renegotiation of fixed-term
employment contracts.
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PECULIARITIES OF THE STATE ENVIRONMENTAL POLICY OF
UKRAINE THROUGH THE PRISM OF ENVIRONMENTAL LEGISLATION

The article considers the environmental policy of the state through the analysis of environmental legislation
of Ukraine. This legislation is one of the main tools, as well as a priority effective mechanism for implementing state
environmental policy. The article analyzes the theoretical approaches and legal support of the peculiarities of the
formation and provision of favorable conditions for the implementation of state policy in the field of environmental
protection, use of natural resources, environmental safety.

Theoretical bases of formation and functioning of ecological policy, the basic tasks and mechanisms of its
realization, in particular at the national level are opened.

Reforming the system of legal acts aimed at implementing the state environmental policy of Ukraine should
take place in all priority areas, in particular, such as climate change prevention, biodiversity conservation, waste
management, biological and genetic safety, restoration of the environment of polluted areas. emergencies, create an
effective system of access to environmental information, improve air quality, water, land resources; natural resources
management.

Keywords: politics, state, ecology, environment, legislation, ecological policy.

Cyxopeopa T.

Ocoobnueocmi depircagHnol ekonoziunoi nonimuku YKkpainu Kpizo npusmy eKonoziunozo 3aKonoodascmea

Y ecmammi 6yno posensimymo exonoziuny nomimuxy 0epicasu yepes ananiz npupoO0OXOPOHHO20 3AKOHOOAE-
cmea Vipainu. [lane 3aKOHOO0A6CMBO € OOHUM i3 OCHOBHUX IHCMPYMEHMI, A MAKOXC NPIOPUNEMHUM eeKmUBHUM
MeXAHIZMOM peanizayii 0epircasHoi eKono2iunoi norimuxy. Y cmammi auanizyromscs meopemudni nioxoou ma npasose
3abe3neuenHs ocobnugocmeli pOpMYBaHHA Ma HAOAHHA CRPUAMIUSUX YMOS peanizayii depicasHoi norimuxku y eanysi
OXOPOHU HABKOIUUIHBO2O CePedosuLyd, BUKOPUCMAHHA NPUPOOHUX PecypCis, 3abe3neueHHs eKonociuHol 6e3nexu.

Poskpumo meopemuuni 3acadu gpopmysanna ii yyHKYiOHY8aHHA €KONOIUHOT NOMIMUKY, OCHOBHI 3A60AHHA MA
MexXaHizMu 1i020 peanizayii, 30Kpema Ha 3a2aibHO0ePHCABHOMY DIGHI.

Pepopmysanna cucmemu HOpMamueHo-npagosuUx aKkmis, CAPAMOBAHUX HA Peani3ayiio 0epiHcaHOT eKoN02IuHOT
nonimuxku Ykpainu mae 8iobysamucs 8 ycix npiopumemuux cgepax, 30Kpema, maxkux K 3an00icanHs 3MiHi K1imamy,
30epesiceHHs OiopPI3HOMAHIMMS, YOOCKOHAEHHA CUCEMU NOB00JCeHHs 8i0X00is, 3abe3neuents 0iono2iuHoi ma ceHe-
muyHoi be3nexu, 8i0HOBIEHHSA NPUPOOHO20 OOBKINLIA MEePUMOopil, 3a0pYOHeHUX 8HACTIOOK HAO3BUYAUHUX CUMYAyil,
CMBOPeHHs epeKmusHoi cucmemu 0ocnyny 00 eKon02iuHol inghopmayii, NOKpawjeHHs AKOCMi AMMoc@epHo2o nogimps,
800U, 3eMeNbHUX PeCypCi8; YNPAGIIHHA NPUPOOHUMU PECYDCAMU.

Knrouosi cnosa: nonimuxa, oepocasa, exonoeis, HABKOTUWMHE cepedosulye, 3aKOHOOABCTNEO, eKON02IUHA No-
AIMUKa.

Formulation of the problem. In recent decades, the concept of sustainable development has become a
global environmental paradigm, in which the needs of the current generation are met taking into account the needs
of future generations, which in turn encourages all countries to implement such a model of human interaction.
Reconciliation of social, economic and environmental interests of society, especially in the context of solving
the problems of the global environmental crisis, can be achieved through the formation and implementation of
appropriate environmental policy.

The basis for the formation of environmental policy of the state should be a system of knowledge (doctrinal
provisions), which is the result of intersectoral research in the field of environmental protection, use of natural
resources, environmental security.

© Tatyana Sukhorebra, 2022
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Analysis of recent research and publications. Significant contribution to the study of state environmental
policy and environmental legislation have made such scholars as V.I. Andreitsev, H.V. Anisimova, H.I. Baliuk, A.P.
Hetman, O.S. Zarzhytskii, V.V. Kostytskii, M.V. Krasnova, N.R. Malysheva, A.K. Sokolova, Yu.S. Shemshuchenko,
M.V. Shulga.

The purpose of the article determination of features of the state ecological policy through the prism of
the legislation of Ukraine.

Presentation of the main material of the study. The state as the main subject of the state ecological
policy should allocate priority values - guarantee of ecological safety, maintenance of ecological balance in the
territory of Ukraine, preservation of a gene pool of the Ukrainian people. At the strategic level, the priorities of
environmental policy are defined in the Law of Ukraine «On Basic Principles (Strategy) of State Environmental
Policy of Ukraine until 2030» of February 28, 2019 [1].

In addition, certain areas of state environmental policy of Ukraine are identified in other strategic
documents. Such documents are the National Waste Management Strategy of Ukraine until 2030, approved by the
Order of the Cabinet of Ministers of Ukraine of November 8, 2017 Ne 820-r [2], the Energy Strategy of Ukraine
until 2035 «Security, Energy Efficiency, Competitiveness», approved by the Order Of the Cabinet of Ministers of
Ukraine of August 18, 2017 Ne 605-r [3], Concept of implementation of state policy in the field of climate change
until 2030, approved by the Cabinet of Ministers of Ukraine of December 7, 2016 Ne 932 [4], Concept of creation
of the national automated system «Open Environmenty, approved by the Order of the Cabinet of Ministers of
Ukraine of November 7, 2018 Ne 825-r [5], Concept of the national program of biodiversity conservation for 2005-
2025, approved by the Cabinet of Ministers Of Ukraine of September 22, 2004 Ne 675-r [6], etc.

The purpose of such documents is to improve the state environmental policy both in certain sectoral areas
and in general in the field of environmental protection, use of natural resources, environmental safety, including
through the development of relevant draft laws and other regulations, action plans their implementation.

Adoption of regulations on the management of certain types of waste are special measures defined in the
National Strategy for Waste Management in Ukraine until 2030.

The development of a system of regulations on waste management is only a prerequisite for the
implementation of state environmental policy in this area, because the absence or improper condition (need
for modernization) of waste management facilities used for collection, storage, sorting, treatment, recycling ,
utilization, removal, neutralization and disposal of waste, in the conditions of growth of volumes of accumulation
of waste testifies to problems of financial, material and technological, organizational character.

The effectiveness of the implementation of state environmental policy depends on the effectiveness of
all its instruments. As for the legislation of Ukraine in the field of environmental protection as one of the main
instruments for the implementation of state environmental policy, the condition for such efficiency is the adaptation
to the relevant legislation of the European Union.

Thus, according to the Law of Ukraine «On Basic Principles (Strategy) of State Environmental Policy
of Ukraine until 2030» of February 28, 2019 [1] the instrument of state environmental policy is the legislation of
Ukraine in the field of environmental protection, which is adapted to legislation of the European Union.

It is aimed at achieving national priorities and ensuring their approximation to the relevant directives of
the European Union on the implementation of multilateral environmental agreements (conventions, protocols,
etc.) to which Ukraine is a party. For environmental legislation to become an effective and efficient instrument of
state environmental policy, the adaptation of legislation must mean bringing national legislation in line with the
requirements of European Union legislation not only formally but also in practice.

The reform of the system of normative-legal acts aimed at the implementation of the state environmental
policy should take place systematically, in all priority areas. In particular, the current strategic directions of state
policy in the field of environmental protection, use of natural resources and environmental security are as follows:

— prevention of climate change;

— improving air quality;

— improving water quality and water resources management;

— protection of lands and improvement of quality of land resources;

— forest conservation and management of forest resources;

— subsoil protection, management of mineral resources;

— conservation of biodiversity, development of protected areas;

— improvement of the waste management system;

— ensuring biological and genetic safety;
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— restoration of the natural environment of the territories that have been polluted as a result of emergency
situations.

Provisions of environmental policy at the national level should be integrated into the environmental policy
of individual regions, taking into account the specifics of their socio-economic development, man-made impact on
the environment and so on [7].

Based on the state environmental policy of Ukraine, regional and local action plans for environmental
protection are being developed. Despite the differences between regions, regional policies must be consistent with
and consistent with national approaches, strategies, plans.

Conclusions. The strategy of environmental policy should determine not only the priority goals and
directions, but also the appropriate measures and means for their implementation, taking into account the real
state of the environment and trends, changes in social and economic development based on fundamental doctrinal
provisions.

This is the result of scientific research, which is associated with a comprehensive analysis of the nature of
phenomena and processes, clarifying patterns and trends. The effectiveness of state environmental policy depends
on the effectiveness of instruments for its practical implementation, including relevant environmental legislation.

Today, the environmental legislation of Ukraine, to become an effective tool and prerequisite for the
implementation of environmental policy, requires integration into society and the state at the level of reforming the
system of relevant regulations, which will be the subject of further research.
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WSPOLCZESNE ZAGROZENIA CYBERBEZPIECZENSTWA.
ANALIZA NA ROK 2022 W OPARCIU O BADANIA MANDIANT

Wspolczesne zagrozenia cyfrowe caly czas ewoluujg by optymalnie dostosowac swoj obecny ksztalt i charakter:
W artykule przedstawione najpopularniejsze rodzaje zagrozen od strony programowej (malware) i opisano giowne
kategorie zlosliwego oprogramowania w oparciu o raport firmy Mandiant na rok 2022. Przedstawiono dane statystyczne
dotyczqce przestepczosci teleinformatycznej na terenie Polski, postugujgc sie dostepnymi oficjalnie statystykami
sporzqdzonymi przez pracownikow Komendy Gtownej Policji w oparciu o wszczete postepowania.

Stowa kluczowe: cyberbezpieczenstwo, zagrozenia, oprogramowanie, Mandiat.

Opalska-Kasprzak A., Kasprzak W.

Modern cybersecurity threats. 2022 Analysis based on Mandiant research

Contemporary digital threats are constantly evolving to optimally adapt their present shape and character to
the present times. The article presents the most popular types of threats from the software side (malware) and describes
the main categories of malware based on the Mandiant report for 2022. Statistical data on ICT crimes in Poland
are presented, using officially available statistics prepared by employees of the Police Headquarters in based on the
initiated proceedings.

Keywords: cyber security, threats, software, Mandiant.

Onanscoka-Kacnocaxk A., Kacnpocax B.

CyuacHi 3azpo3u kioepoezneui. Ananiz 2022 poxy na ocnogi 0ocnioxicens Manoianm

Cyuacni yughpogi 3a2po3u nocmiiHo po38usaromucs, wob ONMUMATLHO AO0ANMY8amu C8010 NOMOUHY Gopmy
ma xapakmep 00 menepiunbo2o yacy. ¥ cmammi npedcmasieHo HaunonyaiapHiwi munu 3a2po3 3 0Ky npoecpamuo2o
3a6e3neueHHs (3108MUCHe NPOZpaMHe 3a0e3nedents) ma ONUCAHO OCHOBHI Kame2opii WKiOIU8020 NPOSPAMHO20 3a0e3-
neuenHs Ha ocnosi 36imy Mandiant 3a 2022 pix. Hasedeno cmamucmuuni 0ani ugo0o 3noyunia y cghepi IKT y Honvwi 3
BUKOPUCTNAHHAM OQiYiliHO OOCMYNHOI camucmuku, nid2omognenoi cnispobimuuxamu 1 on06HUM YNPAGLIHHAM RONIYIT
Ha niocmasi GiOKpUmMo2o nPoBadNCeHHs.

Knrouoei cnosa: xibepbesneka, 3azposu, npozpamue 3abesneuens, Manoiam.

Sformutowanie problemu. Wspoélczesne spoteczenstwo informacyjne 2.0 powoli wchodzi w okres
przygotowawczy do adaptacji rozwigzan dla kategorii 3.0 - szerzej korzystajace z algorytmoéw Al (Artificial
Intelligence - z ang. Sztuczna inteligencja), [oT (Internet of Things — z ang. Internet rzeczy) i AR (Augmented
Reality — z ang. Rzeczywisto$ci rozszerzona). W kontek$cie wyjasnienia, mowa tutaj o wysoce rozwinigtym
spoteczenstwie uzywajgcym dobrodziejstw technologicznych do realizacji codziennych celow. Rozwdj
technologiczny zawsze mozemy porownac¢ do dwoch przeciwstawnych ptaszczyzn. Pierwsza otwiera nam droge
do najnowoczeséniejszych technologii - zachgcajac do korzystania z nich. Druga natomiast to sfera stale rosngcych
zagrozen wynikajacych z niekontrolowanego rozwoju technologicznego, ale takze z faktu, ze wiele wspotczesnych
technologii, jak np. Al jest adaptowana na rzecz dziatan przestepczych. Nalezy zatem stale monitorowaé sieé
1 wiadomos$ci dotyczace incydentéw bezpieczenstwa, by lepiej zrozumieé¢ koniecznos¢ adaptacji rozwigzan
cyberbezpieczenstwa aktywnego [w znaczeniu wspotczesnej sfery programistycznej, analizy ztosliwego kodu i
mozliwosci zdalnego ograniczenia dziatan hakera w cyberprzestrzeni; zaliczamy tutaj rowniez wszelkie kategorie
oprogramowania zapewniajacego bezpieczenstwo cyfrowe i rozwigzania aktywnego monitorowania polaczen
teleinformatycznych], proceduralnego [shuzy celom stworzenia jak najbardziej optymalnych zasad korzystania z

© Dr Agata Opalska-Kasprzak, Dr Wojciech Kasprzak, 2022
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systemow teleinformatycznych, urzadzen cyfrowych i ogoélnie rozumianego bezpieczenstwa w czasie korzystania
z cyberprzestrzeni w warunkach prywatnych i stuzbowych] oraz technik kryminalistyki informatycznej [4, s. 64;
2;s.308].

Jedng z firm bedacych najlepszym zrodlem informacji z dziedziny cyberbezpieczenstwa i narzedzi
hakerskich jest Mandiant. ,,Firma Mandiant jest uznawana przez przedsi¢gbiorstwa, rzady i organy $cigania na
calym $wiecie za lidera rynku w zakresie analizy zagrozen i wiedzy zdobytej na frontach cyberbezpieczenstwa. Aby
kazda organizacja byta gotowa na zagrozenia cybernetyczne, Mandiant skaluje swoj wywiad 1 wiedzg ekspercka
za po$rednictwem platformy Mandiant Advantage SaaS, aby dostarcza¢ aktualne informacje, automatyzowac
badanie ostrzezen, ustala¢ priorytety oraz weryfikowa¢ produkty kontroli bezpieczenstwa pochodzace od réznych
dostawcow” [6]. Zakres badania incydentow cyfrowych dotyczy okresu od 1 pazdziernika 2020 roku do 31 grudnia
2021 roku (15 miesiecy) [5, s. 6].

W pierwszej kolejnosci nalezy zwroci¢ uwage na dane statystyczne przedstawiajgce rodzaj zastosowanego
ztosliwego oprogramowania w roku 2021 [5, s. 24]:

Zdecydowang wigkszo$¢ zagrozen powodowaty incydenty z wykorzystaniem oprogramowania typu
»~Backdoor” [1, s. 93] (z ang. ,,Tylne drzwi”), obejmujac blisko 40% zdarzen. Metoda ta polega na zdalnym
dostaniu si¢ napastnika do wnetrza systemu i mozliwosci przejgcia kontroli. Haker moze wtedy wydawac zarazonej
maszynie skonkretyzowane polecenia 1 uzyskuje dostep do wewngtrznych zasobow danych przechowywanych
w systemie. Mozliwe jest rOwniez wejscie glebiej w atakowany system, uzywajac zarazonego komputera jako
furtki do zamknigtego systemu, np. korporacyjnego lub rzagdowego. Ztosliwe oprogramowanie typu Backdoor
najczesciej infekuje dany system poprzez zastosowanie ataku phishingowego i reczne uruchomienie wirusa
podszywajacego si¢ pod plik o innym przeznaczeniu (np. falszywe pliki z rozszerzeniem .pdf lub .doc) przez
ofiare [3, s. 890]. Rzadziej i w bardziej wyrafinowanych przypadkach Backdoor moze zosta¢ odkryty w systemie
jako luka w zabezpieczeniu poprzez dziatanie hakera i dane na temat potencjalnej drogi wejscia (btedzie w kodzie
systemowym) dostarczane sg agresorowi.

Drugie miejsce zajmuje Dropper. Program ten stuzy do swoistego zakraplania (pobierania i instalowania
bez wiedzy uzytkownika) innych ztosliwych programéw, ktore nie mogg si¢ dosta¢ do systemu odrebnymi
metodami. Dropper jest grozny z tego powodu, ze nigdy nie wiadomo, jakie dodatkowo oprogramowanie pobierze
do pamigci urzadzenia.

Trzecie miejsce na podium zajat atak typu Ransomware przeznaczony w gtéwnej mierze do szyfrowania
danych zawartych w systemie i wyludzania okupu od ofiary w zamian za przywrdcenie dostepu. Ztosliwe
oprogramowanie tego typu najczesciej jest uruchamiane przez ofiare¢ samodzielnie poprzez plik o pierwotnie
innym przeznaczeniu, np. archiwum graficzne lub plik instalacyjny programu uzytkowego. Program infekuje
system po zainstalowaniu i dokonuje szyfrowania znacznej czesci przestrzeni dyskowej. Okup najczesciej zadany
jest za posrednictwem kryptowalut.

Miejsce czwarte mozemy przypisaé oprogramowaniu Downloader, czyli oprogramowaniu przeznaczonemu
w gtéwnej mierze do pobierania masowych danych z wnetrza zainfekowanego systemu. Program ten najczesciej
nie posiada dodatkowych funkcji, ale przez swoja minimalng inwazyjno$¢ jest trudno wykrywalny. Niektore
Downloadery moga dziata¢ nawet przez okres kilku miesigcy lub lat. Oprogramowanie tego typu zazwyczaj
nie kategoryzuje pobieranych tresci pod katem waznosci, a przechwytuje np. wszystkie nowo powstajace pliki
tekstowe, graficzne, projektowe itp., w systemie.

Kolejna pozycja z progiem 5% to Credential Stealer (z ang. Ztodziej Danych Uwierzytelniajacych)
jest to narzedzie, ktorego celem jest pobieranie, kopiowanie i przekazywanie do hakera wszelkich danych
uwierzytelniajacych, np. danych logowania zawierajacych loginy i hasta. Program §ledzi system i uzytkownika
do chwili, w ktorej ten nie zostanie poproszony o podanie danych uwierzytelniajacych, co aktywuje odpowiedni
algorytm wirusa. Wprowadzone dane zostajg skopiowane razem z informacjg o rodzaju danych, witrynie uzycia,
tresci danych.

Przedostatnim z wyrdznionych kategorii programowych jest Launcher (z ang. Wyrzutnia), posiada
podobny mechanizm dziatania co Dropper, ale r6znica polega na inicjowaniu uruchomienia jednego lub kilku
plikéw, badz funkcji znajdujacych si¢ w systemie. Przyktadowo moze to by¢ wylaczenie zapory lub odblokowanie
okreslonych portéw by utatwic atak wlasciwy. W systemie cyberbezpieczenstwa moze zosta¢ odnotowane dziatanie
Launchera, co umozliwi jego dezaktywacje. Problematyczne natomiast staje si¢ odnalezienie plikéw lub polecen,
jakie program aktywowat i poradzenie sobie z potencjalnymi konsekwencjami. Pod postacig ostatniej kategorii
utworzono ,,Inne”, w sktad ktorej wchodzg np. keyloggery, POS, eksplorator danych, itp.
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Drugim istotnym czynnikiem przeanalizowanym przez ekspertow Mandiant byta kwestia dostepnosci do
ztosliwego oprogramowania [5, s. 26]:

Kategoria publiczna stanowi jedynie 28% dostepu do ztosliwego oprogramowania z poziomu zwyklej
przegladarki internetowej. Aby pobra¢ dostepne w ten sposob wirusy w celu pozniejszego ich uzycia nie jest
wymagana zadna znajomo$¢ specjalistycznego oprogramowania kodujacego. Paradoksalnie wystarczy jedynie
wiedza na temat tego, czego dokladnie szukamy oraz narzedzie, takie jak wyszukiwarka google. Pozostate
oprogramowanie do celéw przestepczych, czyli 72% to dostgp niepubliczny. Oznacza to, ze wejscie w ich
posiadanie nie jest zwigzane z darmowym dostepem i konieczne moze okazaé si¢ wniesienie okreslonej oplaty.
Moga to by¢ programy przekazywane przez prywatne acze, znajdujace si¢ na dyskach sprawcow, podlegajace
cigglym modyfikacjom poprzez nadpisywanie i edycje kodu, jak réwniez te, w ktorych dostep do programu jest
$cisle powigzany z uczestnictwem w zorganizowanej grupie spoteczno$ci DarkWeb lub zorganizowanej grupie
cyberprzestepcze;j.

Do najczesciej wykorzystywanych rodzin ztosliwego oprogramowania (malware) odnotowanych przez
Mandiant naleza:

Beacon to backdoor, ktory jest dostepny komercyjnie jako cze$¢ platformy oprogramowania Cobalt
Strike. Stuzy do oceny bezpieczenstwa i odtwarzania taktyki i techniki wykorzystywanej przez zaawansowanego
hakera w sieci. W czasie, gdy testy penetracyjne koncentrujg si¢ na niezatatanych lukach w zabezpieczeniach i
btedach konfiguracji, oceny wskazane przez Cobalt Strike sg korzystne dla operacji bezpieczenistwa i reagowania
na incydenty [7], sa takze powszechnie uzywane do testow penetracyjnych srodowisk sieciowych. Ztosliwe
oprogramowanie obstuguje kilka mozliwosci, takich jak - wstrzykiwanie i wykonywanie dowolnego kodu,
przesytanie i pobieranie plikow oraz wykonywanie polecen. Mandiant potwierdzit, Ze beacon jest uzywany przez
szeroka game nazwanych grup zagrozen, w tym APT19, APT32, APT40, APT41, FING6, FIN7, FIN9, FIN11, FIN12
1 FIN13, a takze 650 UNC [5, s. 28]. Technika jest przyktadem zaadaptowania rozwigzan cyberbezpieczenstwa do
celow przestepczych.

Sunburst to backdoor oparty na platformie .NET, ktory poczatkowo komunikuje si¢ za posrednictwem
DNS. Technologia generuje domeng poczatkowego zdalnego serwera przy uzyciu algorytmu generowania domeny.
Odpowiedz DNS zwraca rekord CNAME zawierajacy domene serwera C2 uzywanego do pdzniejszej komunikacji
przez HTTP. Obstugiwane polecenia backdoora obejmuja pobieranie i wykonywanie plikéw, zarzadzanie plikami,
manipulowanie rejestrem i konczenie procesow. Sunburst moze réwniez wytaczy¢ ustugi docelowe, aby unikngé
wykrycia i jednocze$nie przesta¢ podstawowe informacje o systemie, w tym adres IP systemu, konfiguracje DHCP
i informacje o domenie.

Metasploit to platforma do testéw penetracyjnych, ktéra umozliwia uzytkownikom znajdowanie,
wykorzystywanie 1 weryfikowanie luk w zabezpieczeniach. Mandiant potwierdzit, ze metasploit jest uzywany
przez grupy APT40, APT41, FIN6, FIN7, FIN11, FIN12, FIN13 i 40 UNC z celami koncowymi od szpiegostwa i
zyskow finansowych po testy penetracyjne.

Systembec to tuneler napisany w C, ktory pobiera polecenia zwigzane z proxy, z serwera C2 przy uzyciu
niestandardowego protokotu binarnego przez TCP. Serwer C2 kieruje systembc do dziatania jako proxy miedzy
serwerem C2 a systemem zdalnym. Systembc moze réwniez pobiera¢ dodatkowe tadunki za posrednictwem
protokotu HTTP. Niektore warianty moga w tym celu wykorzystywaé sie¢ Tor. Pobrane tadunki moga by¢
zapisywane na dysku lub mapowane bezposrednio w pamigci przed wykonaniem. Systembc jest czesto uzywany
do ukrywania ruchu sieciowego zwigzanego z innymi rodzinami ztosliwego oprogramowania. Obserwowane
rodziny to DANABOT, SMOKELOADER i URSNIF. Mandiant potwierdzit, ze systembc uzywany jest przez
FIN12 i az 10 grup UNC. Cele zwigzane sg z zyskiem finansowym. Lockbit to ransomware napisane w C, ktore
szyfruje pliki przechowywane lokalnie 1 w udziatach sieciowych. Lockbit moze rowniez identyfikowa¢ dodatkowe
systemy w sieci i propagowac za posrednictwem SMB. Przed zaszyfrowaniem plikow lockbit czysci dzienniki
zdarzen, usuwa kopie woluminow w tle oraz konczy procesy i ustugi, ktore mogg mie¢ wptyw na jego zdolnos¢ do
szyfrowania plikow. Lockbit zostat zaobserwowany przy uzyciu rozszerzenia pliku ,,.lockbit” dla zaszyfrowanych
plikéw. Mandiant potwierdzit, ze lockbit jest uzywany przez ponad 10 grup UNC, a cele sg zwigzane z zyskami
finansowymi i szpiegostwem [5, s. 28].

Ryuk to ransomware napisane w C, ktdre szyfruje pliki przechowywane na dyskach lokalnych i sieciowych.
Usuwa rowniez pliki kopii zapasowych i kopie wolumindw w tle. Niektore warianty ryuk moga rozprzestrzeniaé
si¢ do innych systeméw w sieci. Mandiant potwierdzit, Ze ryuk byt uzywany przez FIN6, FIN12 i1 10 odrebnych
grup z kategorii UNC [5. s. 28].
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Przedstawiona analiza procentowa wzgledem obecnych zagrozen cyfrowych jasno pokazuje, ze obecnie
najczescie] wykorzystywane sg narzedzia dostgpu poprzez luke systemowsg i oprogramowanie szyfrujagce dane.
Brak doktadnych danych dotyczacych potencjalnych zyskéw grup przestgpczych z wymuszonych okupdéw za
mozliwos$¢ odszyfrowania zakodowanych plikdw. Wzrost zagrozenia technikami typu ,,backdoor” jest zwigzany
z premierg nowego systemu Windows 11, ktéra miata miejsce 20 wrzesnia 2022 roku, jednak wczesniej istniata
mozliwos¢ testowania wersji probnej. Poczatkowo opcja ta byta udostgpniona wybiorczo dla wybranych grup
podmiotoéw, a dopiero po pewnym czasie dla odbiorcow indywidualnych w formie darmowej i dobrowolnej
aktualizacji z systemu Windows 10. Kazda duza premiera systemu operacyjnego wigze si¢ ze wzrostem ilosci
potencjalnych zagrozen cyfrowych wynikajacej ze znacznej ilosci bledow w systemie zabezpieczen. Czes$¢ atakow
moze mie¢ charakter sondowania systemu, by wybada¢ optymalne metody nieautoryzowanego dostgpu. Dziata
to na zasadzie op6znienia ataku, by jak najwiecej osdb miato juz zainstalowany nowy system. Sprawcy natomiast
sa juz w posiadaniu informacji dotyczacych okreslonych luk w zabezpieczeniach mogacych utatwic¢ atak. W
innych wypadkach zastosowanie mogg mie¢ klasyczne, znane, ale nadal skuteczne metody socjotechniki, czego
przyktadem moze by¢ phishing stosowany w celu wytudzenia kluczowych informacji.

Dostepne dane statystyczne na terenie Polski obejmujg przestepczos¢ do roku 2020 i zamieszczone sg
w zbiorach Komendy Gtownej Policji [2, s. 320]. Zestawienie zawiera informacje zbiorcze na temat wszystkich
zarejestrowanych spraw z kazdego rodzaju przestepczosci na tle cyfrowym w Polsce. Nalezy jednak pamietaé, ze
nie ma mozliwosci okreslenie prawdziwych danych ze wzgledu na wystgpowanie, tzw. ciemnej liczby przestepstw.

Bezprawne uzyskanie informacji — Art. 267 k.k.

Rok 2016 2017 2018 2019 2020
Suma 2165 2055 2081 4502 4884
Niszczenie danych informatycznych — Art. 268 k.k.

Rok 2016 2017 2018 2019 2020
Suma 546 506 384 588 714
Uszkodzenie danych informatycznych — Art. 269 k k.

Rok 2016 2017 2018 2019 2020

Suma 5 2 6 7 7
Zaktocanie systemu komputerowego — Art. 269a k.k.
Rok 2016 2017 2018 2019 2020
Suma 39 30 35 30 19
Wytwarzanie programow komputerowych — Art. 269b k.k.
Rok 2016 2017 2018 2019 2020
Suma 40 24 30 37 41
Oszustwo komputerowe — Art. 287 k.k.

Rok 2016 2017 2018 2019 2020
Suma 3326 3539 5125 8443 9147
Przestgpstwa seksualne przeciwko nieletnim, m.in. z wykorzystaniem systemu teleinformatycznego lub sieci
telekomunikacyjnej — Art. 200, 200a, 200b, 202 k.k.

Rok 2016 2017 2018 2019 2020
Suma 2338 2376 4182 13 882 6044

Przestgpstwa zwigzane z naruszeniem praw autorskich i praw pokrewnych — Art. 115, 116, 117, 118, 119 ustawy
o prawie autorskim i prawach pokrewnych

Rok 2016 2017 2018 2019 2020
Suma 5479 13 872 7152 4594 11 164
Oszustwo komputerowe — Art. 286 k.k.

Rok 2016 2017 2018 2019 2020
Suma 39922 44162 46 523 55063 55036
Wizerunek nagiej osoby lub w trakcie czynnosci seksualnej — Art. 190a k.k.

Rok 2016 2017 2018 2019 2020
Suma 1579 1687 2211 2989 2695
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Przedstawione statystyki ukazuja niepokojaca tendencje wzrostowa mimo istniejgcych technik prewencji
cyfrowej. W niektorych przypadkach mozemy zaobserwowac wzrost liczby czyndéw przestepczych nawet o
25%. Analizujac zebrane liczby nie sposob odnie$¢ wrazenia, ze w wielu przypadkach rok 2019 byt okresem
znacznego nasilenia si¢ dziatah przestepczych z powodu poczatku pandemii COVID-19 na §wiecie. Widaé to
szczegolnie przy wzmozonej aktywnosci pedofilii w sieci teleinformatycznej, tzw. grooming i tamaniu praw
autorskich przez piractwo komputerowe i nielegalne powielanie tresci chronionych prawnie. Obecnie w 2022
nadal mozemy spodziewac si¢ wzrostu dziatan przestepczych, biorgc pod uwage statystycznie zachowanie si¢
liczb w poprzednich okresach oraz czynniki takie jak rozpoczgcie agresji Federacji Rosyjskiej w dziataniach
wojennych wobec niepodlegtej Ukrainy, czy tez ogdlnoswiatowy kryzys gospodarczy. Tworzy to pole do dziatania
dla kreatywnych grup cyberprzestgpczych. Do rozpowszechniania ztosliwego oprogramowania lub wytudzania
danych uzytkownikow wykorzystuje si¢ falszywe informacje o chwytliwej i przykuwajacej oko nazwie, np.
nowe sensacyjne doniesienia dotyczace dziatan na froncie, aktdw terroru, przemocy wobec cywili, itp. Takie
informacje zamieszczane na portalach spotecznosciowych, czy tez rozsytane droga wiadomosci prywatnych moga
wzbudzaé zaciekawienie uzytkownikow, ktdrzy aktywujac fatszywe linki lub dokumenty nie§wiadomie pobieraja
wirusa. Zatem s3 to elementy dotyczace wykorzystywania socjotechniki w celu rozpowszechnienia zto§liwego
oprogramowania. Kryzys ekonomiczny to z kolei idealny sposob na wyludzanie danych osobowych poprzez
oferowanie falszywych form tatwego i szybkiego zarobku na kryptowalutach, inwestycjach w nieprawdziwe
akcje 1 obligacje spotek panstwowych lub reklamowanie r6znych form aktywnosci finansowej przez sfalszowane
podobizny znanych autorytetow.

Podsumowujac obserwujemy niebezpieczng tendencj¢ wzrostowa zagrozen cyfrowych wykorzystujacych
zaawansowane metody programowe w skali globalnej i stale rosngcg liczbg czynéw zabronionych w obrebie
jurysdykcji Polski. Doprowadza to do sytuacji szybszego rozwoju narzedzi hakerskich i metod socjotechnicznego
wytudzania danych, anizeli tworzenie narzgdzi i opracowywanie skutecznych metod prewencji w kategoriach
cyberbezpieczenstwa jednostki spolecznej, osoby prawnej, bezpieczenstwa panstwowego i kryminalistyki
informatyczne;j.

Bibliografia

1.  Chojnowski, A. (2020). Informatyka sqdowa w praktyce [Forensic informatics in practice]. Gliwice: Helion
[in Polish].

2. Holyst, B. (2022). Kryminologia [Criminology]; wydanie 12. Warszawa: Wolters Kluwer [in Polish].

3. Hotyst, B. (2018). Kryminalistyka [Criminology]; wydanie 13. Warszawa: Wolters Kluwer [in English].

4. Tanner Nadean, H. (2021). Blue Team I cyberbezpieczenstwo. Zestaw narzedzi dla specjalistow od zabezpieczen
sieci [Blue Team I cybersecurity. A toolkit for network security professionals]. Gliwice: Helion [in English].

5. M-Trends 2022: Insights into Today's Top Cyber Trends and Attacks. Retrieved from https://www.mandiant.
com/resources/report/m-trends-2022 [in English].

6. Mandiant. Retrieved from https://www.mandiant.com/company [in English].

7. https://www.cobaltstrike.com/ (dostep 31.10.2022).

Crarts Hanidnma no penakiii 18.09.2022

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 3 (31)/2022 157



4. KPUMIHAJIBHE ITPABO TA KPUMIHOJIOT'TA1.
KPUMIHAJIBHO-BUKOHABYE ITPABO.
KPUMIHAJIbHUM MPOLIEC
TA KPUMIHAJIICTUKA. CYAOBA EKCIIEPTU3A.
OIIEPATUBHO-PO3IIYKOBA NIAJIBHICTD.
CYJIOYCTPIN. IPOKYPATYPA TA AJIBOKATYPA

DOI:10.35774/app2022.03.158
VIIK343.98

JToomuna Byonuk,

KAHOUOAm eKOHOMIYHUX HAYK, O0YeHm, O0YyeHm
Kagedpu be3nexu ma npasooxopoHHoi
disnbHoCmi 3axXIOHOYKPAiHCbKO20

HaAYIOHAILHO20 YHIGepcumemy
ORCID: https://orcid.org/0000-0002-1393-9354

Onvea Kapanemsn,

KAHOUOam eKOHOMIYHUX HAYK, OOYEeHm, O0YeHm
Kagedpu be3nexu ma npasooxopoHHoOT
OisnbHOCMI 3aXIOHOYKPAiHCbKO20

HAYIOHANLHO2O YHIGepcumemy
ORCID: https://orcid.org/0000-0002-8747-7631

I2op Memenuvcokui,

Kanouoam 10puoOuyHUX HayK, crmapuuii
BUKNA0aY Kaghedpu KpUMIHATLHO20

npasa ma npoyecy

ORCID: https://orcid.org/0000-0001-8518-9321

KIBEP3JIOYMHU: TUITOJOI'TL, ®IHAHCOBA PO3BIJKA,
BUKOPUCTAHHS CIIEHIAJIBHUX 3HAHb

O61pyHMOBAHO HEOOXIOHICMb GUKOPUCIAHHS CREYIANbHUX 3HAHb OJISL PO3CTIOY8AHHS KIOEP3NOUUHIE, GUSHAYEHO
ROCAIOOBHICMb 3A60AHb KOMN TIOMEPHO-MEXHIYHO20 OOCTIONCEHHS 3 GUKOPUCIAHHIM CREYIANbHUX 3HAHb Y NPOYeCi po3-
Ccidysants Kibep3nouunis, a came: ioenmu@ikayis 6az Oanux cneyianizosanol npozpamu; ioenmugixkayis npospam s

© Mogmuna BygHuk, Onbra KapanetsiH, Irop MeTenbebkuil, 2022

158 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022



KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
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CMBOPEHHs cucmeM NOOAMKOBOT 36iIMHOCII A eLeKMPOHHO20 O0OKYMEHMO00bIeY; GUAcNIeHHs IHpopmMayii npo niamexici,
300lCHeH] 3 GUKOPUCTIAHHM MEPENCeBUX MEXHONO02I; 3p0ONIeHO GUCHOBOK, U0 8 NPOYEC OOCTIONCEHHS PEUOsUX OOKA3I8
V KDUMIHATIbHUX CNPABAX U000 PO3CHIOYEAHHA eKOHOMIUHUX KIOEP310UUHI8 HALIOLIbW eqheKmUSHUM pe3yibmamom 6yde
KOMNIJIEKCHA eKCNEPmu3a 3a CRIIbHOK YHACMIO eKCNePMIE Y 2any3i eKOHOMIKU Ma KOMN TOMePHUX MexHON02il, OCKiIbKU
KOMNIJIEKCHICIb — Ye HAlOLIbl eheKmueHa (popma 3acmocy6anHs cneyianbHux 3HaHb.

Knrouoei cnosa: xibepznouun, munonocis, ginancosa po3gioka, cneyianibHi 3HAHH:, Cy008a eKCNepmu3d, eKo-
HOMIYHA eKcnepmu3a, Komn 1omepHo mexHiuHa eKcnepmusda.

Budnyk L., Karapetian O., Metelskyi I.

Cybercrimes: types, financial intelligence, use of special knowledge

It was determined that the investigation of cybercrimes remains a difficult task for investigative bodies, which
is due to the specificity of this type of crime; the difficulties of summarizing the investigative and judicial materials
under consideration, the lack of methodological recommendations regarding the organization of the investigation of
criminal acts and the tactics of operational and investigative activities, insufficient qualifications of investigators to
work with specific sources of evidenceThe necessity of using special knowledge in the investigation of cybercrimes
is substantiated, the sequence of tasks of computer and technical research using special knowledge in the process of
investigating cybercrimes is determined, namely: identification of databases of a specialized program; identification
of programs for creating tax reporting and electronic document management systems, detection of information about
payments made using network technologies. Involvement of an expert or specialist is the investigator’s right, not an
obligation. When investigating cybercrimes in the economic sphere, the problem arises of systematizing methodical
approaches to the study of economic information in automated management systems in the light of complex computer-
technical and economic expertise. It was concluded that when examining physical evidence in criminal cases regarding
the investigation of economic cybercrimes, the most effective result will be a complex examination with the joint
participation of experts in the field of economics and computer technology, since complexity is the most effective form
of application of special knowledge. The requirements for the formulation of questions for research by an expert are
important. An algorithm of tasks to be investigated using special knowledge in the investigation of cybercrimes in the
field of economy is given. A typical task facing an expert is to search for databases with which work was performed, as
well as to identify users who had access to one or another database, methods of approaching this task are highlighted.

Keywords: cybercrime, types, financial intelligence, special knowledge, forensic expertise, economic expertise,
computer-technical expertise.

ITocranoBka mnpo6iaemu. CTpiMKHH PO3BUTOK iH(MOpPMAIIHUX TeXHOIOTIH B YKpaiHi B OCTaHHE
IECATUITITTS, HEMUHYYE CYTIPOBOKY€ThCS IMHAMITHIM PO3BUTKOM 3IIOYMHHOCTI Y Iii cepi. Bynp-skuit mporpec,
SIKHM TIPUHOCHUB JIONCTBY Onara 1uBiMi3alii Ta HOBI MOXIMBOCTI, 3aBXKIH CYNPOBOKYBABCS HETaTUBHUMHU
SIBUIIIaMHU. He € BUHATKOM MacoBa KOMIT IOTepH3allisl Ta OypXIUBHIA PO3BUTOK IiKUTAN TEXHOJIOTIH, SIKI 3HATHO
CIIPOCTHIIN XKUTTS JroAuHu. Kibep3nounHHICTh — 11e HalO1IbII JUHAMIUHA TpyNa CYCHIIFHO HeOe3NeYHNX BUIIB
JUSUTBHOCTI, OCKUTBKM IIOPOKY BOHA Ha0yBae MacoBOro xapaktepy. Ha cydacHoMy ertami 6arato (axiBIiB Y
cdepi iHPOpPMAIIIHHIX TEXHOJOTIH yCBIIOMIIOIOTh, 110 CUTYyallid 3 KiOEP3JIOYMHHICTIO Y CBIiTi 3aroCTPIOETHCA.
OpraHizoBaHa 3JIOYMHHICTH BCE YACTIIlIe BHKOPUCTOBYE [HTEpHET A1l IPUXOBYBaHHS CBOET TISUTBHOCTI. 38 TaHUMHU
I'VHII VYkpainu, 3a OCTaHHIM pik KiNBbKICTh OpraHi3oBaHUX 3JIOYMHHMX TPYyN Ta OpraHizailiil, sKki BYMHSIOTH
3JI0YMHY 3 BUKOPUCTAHHIM JIiDKITalI-TEXHOIOTIH, 3pocna Ha 36% [1].

AcTiexT nepeciityBaHHs KiOep3JI0UMHIIIB IEPEBaKHO CTOCYETHCS KPUMiHAIBHOT BiAMIOBIJANBHOCTI 0OCi0,
SIKI BYMHWIIM KiOep3nourH. Tak, 3rigHo 3 KpuMiHamsHUM KoekcoM YKpaiHu y chepi BUKOPUCTAaHHS KOMIT FOTEpiB,
KOMIT'IOTEPHUX CHCTEM 1 MEPEsK PO3CIiYIOThCS TaKi KaTeropii 31mounHiB 3a ctarTamu 361, 361-1, 361-2, 362, 363,
363-1 [2]. 3rigHO 3 pe3yasTaTaMH JOCTIIKCHb MePeBaKHY OIBIINICTh Y CTPYKTYPI JOCTIIKYBaHUX KiOEP3I0UNHIB
CTaHOBJISATH Ti 3JI0YMHH, BiJNIOBIJANBHICTH 32 sKi mependadeHo ct. 362 KpuminanbHoro koaekcy Ykpainu (KKVY)
(46,5%) (puc. 1).
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B cT.361KKY M cr.361-1KKY W c1.361-2KKY HcT.362KKY M cT1.363-1KRY

Puc. 1. Crpykrypa 31104uHIB y cepi BUKOPUCTAHHS €IEKTPOHHO-00YMCIIOBATIBHAX MAaIIMH (KOMIT IOTEpiB),
CHCTEM Ta KOMII FOTEPHHUX MEPEXK 1 MEPEkK eIeKTPO3B 3Ky [3].

Po3cnimyBanHs KiGep3I0UUHIB — CKJIaHE 3aBIAHHS JJIS CIITYAX OPTaHiB, IMIO 3yMOBICHO CHEIH(DIKOIO
BOTO BHJY 3JIOYHHIB, TPYIHOIIAMH Y3arallbHEHHsS CIiIYUX Ta CYIOBHX MarepialliB, IO pPO3DISIAETHCS;
BIJICYTHICTIO METOIWYHHX PEKOMEHIAMil IMIOA0 OpraHi3amii po3CIiZyBaHHS 3JIOYMHHHUX [iSHb Ta TaKTHKU
MIPOBEICHHS OIEPATHBHO-PO3IIYKOBOI JSUIBHOCTI; HENOCTAaTHBOIO KBamiikariieo cuiguux it poOoTH 3
KOHKPETHHMHU JKEepeTaMu TOKa3iB.

AHauni3 ocTaHHIX JochaigKeHb Ta nmyOaikanii. PesynsraTy aHamizy HayKoBHX IMyOiiKalliii BKa3yloTh Ha
Te, IO MUTAHHS PO3CIiTyBaHHs IIPABOIOPYIICHE Y chepi KibepOe3neKu — e MPeaMeT AOCHIIIKeHb YKPAaTHCEKUX
Ta iHO3eMHHX HaykoBiiB: A. I. Mapymaka, B. O. bonrosa, B. Byry3os, O. M. Muxkonenko, M. JI. I'ynman, C.
B. Bpennep, 1. Biriamc Ta iH. BueHi 0OTpYHTOBYIOTH TEOPETHYHI OCHOBH OOpPOTHOM 3 KiOEP3TOYHHHICTIO B
rmobansHOMY MacmuTabi Ta po3ciigyBaHHA Kibep3nounHiB. OMHAK Y HAYKOBUX MPALIX 1HO3EMHUX Ta BITIM3HIHUX
HAayKOBI[IB HE JOCTATHHO YBarW IPHIICHO BUKOPUCTAHHIO CIEHIAIHUX 3HAHb Yy MPOLECI PO3CIidyBaHHS
KiOep3I0UUHIB.

Meta pociimkeHHS — OOIPYHTYBaHHS CIEIU(DIKK PO3CIITyBaHHSA KiOEP3JIOYHMHIB 3 ypaxXyBaHHAM
OCHOBHHX TCOPETHUYHHX MOJIOKCHb HAYKN KPUMIHATICTUKY, BU3HAYCHHSI 3aBIaHb JOCITIHKCHHS 3 BAKOPHUCTAHHIM
CHeHiaTbHUX 3HAHb Y MPOLECI pO3CIiAyBaHHSI TaKUX 3JIOYHHIB; JOCITIHKEHHS MPOOIeM B3a€MOIII CIiAYOTrO Ta
eKCIIepTa B IIPOIIeCi PO3CIIiAyBaHHS KiOEp3JI04YHHIB y CIIpaBaX eKOHOMIYHOTO CIIPSIMYBAaHHS.

Bukiag ocHOBHOro Marepiagy [ocaimKeHHs. Y Ipoleci pO3CIiAyBaHHSA KiOEp3IIOYHHIB
BHUKOPUCTOBYEThCA POOOTA EKCIIEPTIB 31 CICIiaIbHUMH 3HAHHAMH B 1111 ramy3i. [1i1 IOHATTIM «creniaabHi 3SHAHHS
PO3YMIIOThCS HAyKOBi, TEXHIUHI YW 1HII 3HAHHS, OTPUMAaHI B PE3YIbTaTi CHEHiaAbHOI MiITOTOBKH Ta MPAKTHKH
cy0’€KTOM, MPOIECYaTbHUN CTaTyC SKOTO BU3HAUEHO SIK €KCIepT abo MPHUPIBHIOETHCS O CremianmicTa. Y Xomi
PO3CIiTyBaHHS KPUMiHAIBHUX 3JI0YHHIB 3aCTOCOBYIOTH TPH IMPOIECyaabHi (HOPMH BUKOPUCTAHHS CIICIIaIbHUX
3HaHb: 1) 3aly4eHHs CremiaicTa Juisd HalaHHs TMCbMOBOI KOHCYJIBTAIIIT; 2) 3aydeHHs CIieIiaiicTa I HaJaHHs
Oe3mocepenHbOi TEXHIYHOT TOMOMOTH il Yac 3IMCHEHHS IPOLECYaIbHUX MOid; 3) 3alydeHHs eKcIepTa Uil
MIPOBEICHHS CyIOBOI ekcrepTru3n. Kpim Toro, ciifya mpakTHKa goBeida e(eKTHBHICTh TaKUX HEMpPOLECyaTbHUX
(bOopM BUKOPUCTaHHSI CIIEHiaTEHIX 3HAHB, SIK: YCHA KOHCYIBTAIIIS CITITI0TO 31 CIIEiaTicTOM; 3allydeHHS CIietiagicTa
M1 9ac MepeBipKH ONepaTHBHOI iHpOpMamii Ipo BYNHEHHS a00 MiArOTOBKY 37I04MHY [4].

AHaIi3 HayKoBOI JIITepaTypH Ta MPAKTUIHUX MaTepiaiB Ja€ 3MOTY BUOKPEMHUTH KiJTbKa MOXKIIUBOCTEH LTS
3ally4eHHs JI0 PO3CIiyBaHHs KiOep3IoYrHIB 00i3HAHUX 0OCi0, cepen sAKuX: 1) MpaiiBHUKHA SKCTIEPTHUX YCTAHOB
MinicrepcTBa rocTuiii uu MiHicTepcTBa BHYTPIIIHIX cIipaB YKpaiHu, sIKi MarOTh 3HAHHS, HEOOXiTHI JUIS ITOIIYKY,
30epesKeHH, B THOBIICHHS Ta IO CI1KCHHS KOMIT TOTEPHUX CII1/1iB 37I09HHY; MAIOTh JOKyMEHTH, IO i ATBEP/DKYIOTh
KBaNi(iKaIlito; MPOXOmATh MEPiOAMYHY MPOQECiiiHy MEepemiIroToBKY Ta INiJBHUINCHHS KBai(ikaiii; He MaroTh
0COOHCTOro iHTEpecy B KOHKPETHOMY NpoBajpkeHHI; 2) IT-cmemiamicTH iHIIMX MiJOPHEMCTB, OpraHi3allii,
YCTaHOB, JUIA SKUX AOIIBHO CTBOPHUTH IOCTIHHUMA MEpEIiK, HOro MEepioAnvHO MEeperiaaaTH Ta OHOBIIOBATH 3a
BiIOBITHUMHY KpuTepisMu. Takuii (haxiBemb MOXKe BUSBUTH BCTAHOBJICHI BIIACHMKOM Ha KOMIIT FOTEpi ClieliaibHi
IHCTPYMEHTH ISl 3HHIICHHs iH(pOpMaIlii B pa3i HECaHKI[IOHOBAHOTO JOCTYITY; BCTAHOBHTH HEOOXITHUHA MapoIb
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KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

JUIS TOCTYIy 1o iH(popMaltii, Ji3HATHCS, SKi TpaBuiIa 11 BUKOPUCTAHHS Ta UM MPU3BEe MOPYIICHHS WX MPaBUIT
JI0 3HUIIEHHS (DalIiB TOIIO.

[Tin gac posciimyBaHHS BCix KiacH(DiKamilHUX TPYI 1 MATPYI 3JI0YMHIB, BIMHEHUX Y KiOepIpocTopi,
SIK TIPAaBWJIO, MPU3HAYAIOTHCS CYNOBI EKCIEPTU3W alapaTHO-IPOrpaMHOro 3a0e3ledeHHs KoM ioTepiB. Ha
MPAKTHIIl JJIS OMKCY i€l eKCIEPTU3W BHUKOPUCTOBYETHCS KOMIT IOTEPHO-TEXHIUHA EKCIEpTH3a. 3aJICXKHO Bijl
3aBOaHHs, crienu(iku JOCTiIKEHHS Ta BUAIB 00’ €KTIiB JOCHIKEHHS! TEOPETUYHO BHOKPEMIIIOIOTh Pi3HI BHUIH,
a came: amapaTHO-KOMIT IOTEpPHY EKCIIEPTH3Y, IPOTPaMHO-KOMII'IOTEpHY EKCIEePTH3Y; MOCTIKEHHS JaHHX
(iHpopmMamifHuX Ta KOMII'IOTEPHHX); KOMII'IOTEpHA Ta MEpeXeBa EKCIepTH3a; KOMIUIEKC IUX JOCIiIXKEHb.
OO0’ €KTOM KOMII'FOTEPHOT TEXHIYHOT €KCIIEPTU3H € KOMIT FOTepH 3 HocisiMu iH(popMarii (yci mpucTpoi 30epiranHs
iHpopManii — JUCKETH, >KOPCTKI TUCKH, KOMIIAKT-IUCKHU, (pem-KapTH TOIIO), MporpamMHe 3a0e3leueHHs Ta
1HIIIe KOMIT'I0TepHE OONaHaHHs (HarpuKiIaj, MoOiTbHI TenedoHu, OaHKOMATH, iTpOBiI aBTOMAaTH, KapTpiaepH),
€JIEKTPOHH1 OJIOKHOTH, IPUHTEPH Ta iH.), a TAKOXK JOKYMEHTallisl Ha oOnagHanHA [5].

HopmatuBHIMH ITOKyMEHTaMH IOAO BCTAHOBICHHS NPHOIM3HOTO IEPENiKy IHTaHb, MOB’S3aHHUX 3
MPOBECHHAM KOMII IOTEPHO-TEXHIYHOI EKCIIEPTH3H, € [HCTPYKINs Mpo MPU3HAYCHHS Ta MPOBEACHHS CYIOBUX
EKCTIepTH3 1 eKCIIEPTHUX JTOCIIKEHBY, Ta HayKoBO-MEeTOMMYHI PEKOMEH AT 00 MiATOTOBKY Ta MPU3HAYCHHS
CYIOBHX €KCIIEPTU3 Ta eKCIIEPTHUX JOCTiIKeHb [6; 7].

3amydeHHs eKCIepTa YM CIeliajgicta — Ie MpaBo CIig4oro, a He 000B’s30K. Komw po3ciimyroTh
KiOep3JIouynHU B €KOHOMIYHIH cepi, BUHUKae mpodiieMa cucTeMaru3allii METOAMYHUX MiAXOAIB JI0 JTOCITIDKEHHS
€KOHOMIYHOI iH(opMaIlii B aBTOMaTH30BaHUX CUCTEMaxX YIIPABIiHHS B KOHTEKCTI KOMIUIEKCHUX KOMIT IOTEPHO-
TEXHIYHUX Ta EKOHOMIYHHX eKcrepTus. Lls npobnema noBoii ckiagHa. AJKe HaBiTh PO3MOYABIIN Ta MPOBIBLIH
KOMIUIEKCHE JTOCIIKEHHsI, (axiBIli pi3HUX Tajy3el 3HaHb He MOXKYTh C()OPMYBAaTH 3arajbHHUi BUCHOBOK, 1 TOI
KOKEH 3 HHX Ja€ BIACHHI BICHOBOK 33 Pe3yJIbTaTaMU CBOIX NOCHTiKeHb. [1{00 1boro He cTanocs, Ui BUPIIICHHS
KOMIIICKCHO{ eKCIICPTH3H BAPTO OATH 1 -2 KIFOYOBUX MUTAHHS, SIKi CTOCYIOTBCS ISTKUX CyMIXXHHX aCIIEKTiB Pi3HUX
rairy3eil 3Hanb. [TuTanHs ineHTH(iKalii Ta BIITBOPEHHA BCiel iHpopMallii, 1[0 MiICTUTHCS Ha €IeKTPOHHUX HOCIAX,
BXOJIUTH JI0 KOMIIETEHIIiT eKCIIepTa KOMIT FOTEPHO TEXHIYHOI EKCIIEPTU3H 1 3a3BUYail HE € JUIsl HbOTO MPOOIIEMOIO.
[IpoTe nomryk eKOHOMIYHO 3Ha4yIIO1 iH(pOpMalLlii HEMOXIIMBO 3A1MCHIOBAaTH 0€3 ypaxyBaHHS OYMKH €KCIepTa-
€KOHOMICTa, SKUHA (POPMYIIOE BUCHOBOK JIO CUCTEMH Yy (OpMaTi, SKUH 3aIpOIIOHYBaB €KCIIEPT KOMIT IOTEPHO-
TEXHIYHOI EKCIIePTU3U. Y TPOLECi JOCIIIKEHHS PEIOBHX JIOKa3iB Y KPUMIHAIBHHUX CIIPaBax MO0 MPUTATHEHHS
JI0 BIJIOBIJAIBHOCTI 32 €KOHOMIYHI KiOep3Jo4YMHU HaWOUIBII e(pEeKTHBHUH pe3yibTar Ja€ JOCITiDKCHHS 3a
CHUIBHOIO y4YacTIO €KCIEPTiB, SIK Yy Tally3i eKOHOMIKH, TaK 1 KOMIT IOTEpHUX TexHoJorii. KomrmekcHicTy — 1e
HalOUTbII eekTuBHA QopMa 3aCTOCYBAaHHS CIICHiaJbHUX 3HAHb, OCKUIBKH IIiJ[ YaC KOMIUIEKCHOI SKCTIIePTH3H
€KCIepPTH CIUIBHO BUPIIIYIOTH MPOOIEMH, 110 BUHUKAIOTH[ 8].

BaxiBe 3HaueHHS MarOTh BUMOTH 710 (POPMYJTIOBaHHS MUTaHb [UIS JOCHIPKEHHS ekcriepTtoM. Ha puc. 2
MOJAHO AJITOPUTM 3aBIaHb, SIKI MiJJISATAIOTH JOCIIIKCHHIO 3 BUKOPUCTAHHSM CIICI[ialbHAX 3HAHB Y PO3CIIiTyBaHHI
KiOep3JIOUNHIB Yy Taly31 €eKOHOMIKH.

3aBHaHHs IPOBEACHH KOHTEKCTHOTO ITOITYKY 32 KITFOYOBUMH CJIOBAMU JIa€ 3MOT'Y EKCIIEPTY iICHTU(IKYyBaTH
€JICKTPOHHI IOKYMEHTH, 1110 MICTATh MEBHi clioBa un ¢pas3u. Lle Moxke OyTH Ha3Ba JOKyMEHTa, [T0Ccaa, MPi3BHUIIIe,
Ha3Ba Cy0’€KTa TOCIOAAPIOBaHHA, a TaKOXK OyAb-AKi 1HII KJIIOYOBI CJIOBA, SIKI JOMOMOXYThH CHiTUOMY BUOpaTu
3 BEJIMKOI KUIBKOCTI iH(popMarii moTpiOHy Homy. OKpiM BIacHe BMICTY NOKYMEHTA, SKCIIEPT TaKOXK OTPHMYE
iH(popMaito Mpo MeTagaHi Gaiiay: 1aTy CTBOPEHHS, OCTaHHbBOI 3MiHHM, ATy APYKY, OCTAHHBOTO JOCTYITY.

3aBOaHHA EKCIIepTa B IpoLeci
PO3CIiayBaHHS KiOeP3IOUHHIB

(- ) 3aBIaHHA 4,
3aBgannsa 1. 3aBnaHHA 3. -
i1 . Jocmimkeras

3niiicHe HHSA 3aBgamHa 2. ToCmimKeH s SoMocTel Mo
KOHTEKCTHO- Tocaig:reHHSA HEHS :

0  TOMVE é[as v AHIX Tiporpan (b..OPM.yBa ; TIIaTe i, o
ro TIYKY o T TIOAaTKOBOI 3BITHOCTI IpOBOISTECS 3
KITHOYOBHMI HHX IIporpam :?IQK OHHOLO cHeTen BHKOPHCTaHHAM
CIIOBaMH e OK TBI:BHIOOG' MEpEKeBIX

- / JIORY 1y TeXHOJOTII

Puc. 2. A.]'Il"OpI/ITM 3aBAaHb ,E[OCJ'IiZ[)KeHHS[ 3 BUKOPUCTAHHAM CHCL[iaJ'ILHI/IX 3HaHb
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s BUpIIIEHHS MPOOJIEeMH MOXKYTh BHKOPHCTOBYBATHCS Pi3HI CHOCOOU: BiJl MPOCTOTO MOKPOKOBOTO
Meperisy KaTaloriB i BUKOPUCTAHHS HEBEIUKUX CIEIiali30BaHUX MPOrpaM 0 BUKOPHUCTAHHS CIICIialli30BaHUX
anapaTHO-NPOrPpaMHUX KOMIUTIEKCiB. BUOip MeTOMy 3aJIe)KHTh BiJl pe3yJIbTaTy, SKHi X0ue OTPUMATH eKCIepT. MeTos
KOHTEKCTHOTO MOIIYKY 0a3y€eThCsl Ha BUKOPUCTAaHHI HEBEJIMKHUX CIleliani3oBaHuX mporpam (AV Search, Archivarius
3000 Ta iH.), SIKi MPAIOIOTh HA OCHOBI IHJEKCYBaHHS iH(pOPMAIIii Ta TOAATBIIOT0 KOHTEKCTHOTO IMOIIYKY B 0a3i
nanux (ingexc) [9]. basu ans 3acTocyBaHHs cHelialbHUX 3HaHb Y Tajdy3i KPUMIHAJTICTUYHOI TEXHIKH AJIS Lijei
KOHTEKCTHOTO TIOIIYyKYy NPakTH4HO Hemae. OCHOBHOIO MEpPEBAarol0 €KCHEPTiB IS CaMOCTIHHOTO BHpIMICHHS
3aBJaHHs KOHTEKCTHOIO MOIIYKY B MPOIIECi Meperisiay KOMII IOTEPHHUX HOCIIB € ¢akrop 4dacy. I Tyt MoBa iine
HE TUTBKH 1 HE CTUIBKH MPO TUMYACOBI BUTPATU Ha TPOIECAYPY MPU3HAUEHHS Ta orisiny. Excriept, skuii He Mae
Yy CBOEMY PO3IMOPAKEHH] BCiX MarepialliB CIIpaBH, BUPILIYE CYTO TEXHIYHE 3aBJaHHS KOHTEKCTHOTO MOMIYKY i
M030aBICHUI MOXKIIMBOCTI OIIIHUTH KOPUCHICTh Ti€l UM 1HIIOT 3HAWIeHOT iHPOpMAITii.

301ibIIeHHS EMHOCTI IaM AT Ta PO3BUTOK MEPEXKEBUX TEXHOJIOT1H 03HaYaE, 1110 CyYacHUH NEpCOHATBbHUMA
KOMIT FOTep MOXKE TPAIIOBATH 3 JECATKAaMH 0a3 JaHWX. 32 HAHOUIBII 3araJibHOTO MiAXOMY 0 Kiacudikarii 6a3
JTAHWX 1X MO)KHA TIOAUIATH Ha JIOKaJIbHi Ta MepekeBi. JIOKanbHi 3HAXOAATHCS Ha TUCKY TIEPEBIPEHOTO KOMII 0Tepa,
SIKUM MOXKYTh KOPHCTYBaTHCS KOPUCTYBadi, SKi MatoTh OOJIKOBI 3aIIMCH JIUIIIEC HA I[bOMY KOMIT toTepi. MepexkeBi
0a3u JaHUX MOXYTh PO3TAIIOBYBATHCS SK HAa IEPCOHATBHOMY KOMII'IOTEPI, TaK i HA OYIb-IKOMY MEpPEKEBOMY
pecypci (iHIoMy KOMIT I0Tepi, CepBepi JIOKAIBHOT Mepexi, cepBepi mobanbHOT Mepexki). bararo kopucTyBauis, ski
MAIOTh JOCTYI JI0 PECYpCy, Ha IKOMY BCTaHOBIICHA 0a3a JaHUX, MOXKYTb MPAIIOBATH 3 TAKOIO 0a3010 OJHOYACHO.
TumoBHM 3aBIAHHSM JJISI €KCIIEPTA € TOIITYK 0a3 JaHUX, 3 IKIMU BUKOHYBaJIacsi poO0Ta JIOAEH, a TAKOXK BUSBICHHS
KOPUCTYBAYiB, sIKI MaJM JOCTYI JIO Ti€l 9M iHIOI 0a3u gaHuXx. € Kijgbka COCO0IB MiAXOAY A0 I[LOTO 3aBJaHHS.
[lepmmii crmoci6 monsrae B TONIYKY pO3MIMPeHb (aimiB y 0azax maHuX. EdexkTHBHICTH Oe3mocepenaHboro
BUKOPUCTAHHS MEPILIOTO METOIY MOIIYKY €KCIIEPTOM MOXKHA IIO3UTUBHO OIIIHUTH JIUIIIE TOIIi, KOJIU BiH BIICBHCHUIA,
o 0asza 1aHuX 30epiraeThCsi Ha 3TAMAHOMY KOMIT IOTepi, a 1i BUSBICHHS He moTpeOye 3HAYHUX BUTPAT 4Yacy Ta
3ycuiib. LIS BIEBHEHICTh MOXKE IPYHTYBATHUCS Ha IMOKa3aHHIX CBiJKiB, 0OBUHYBAau€HUX, pe3yJbTaTax OOUIyKiB 1 T.
I. B iHmMX BUMamkax po3misayBaHWA CIOCiO BapTO BUKOPHUCTOBYBATH B MOEJHAHHI 3 iHIIMMU. [pyruit crociod
BUSBIICHHSA 0a3 MaHUX MOJsArae B OE3MOCEepeIHhOMY TOCTIKEHHI (aiyliB mporpaMHOTO KOMILICKCY, a TaKOX
¢aiiniB peecTpy omnepamnidHoi cucteMu. Take TOCIIHKEHHS JJa€ 3MOTY BU3HAYUTH KOHKPETHUH meperik 0a3 naHux,
3 SIKMMU TpaIoBajia IporpamMa, BCTAHOBJICHA Ha JOCIHIIKYBaHOMY HOcii. OCHOBY TaKHX JOCIHIIKCHb CTAHOBHUTH
BJIACTUBICTH MpOTrpaM 30epirati poOodi HaJIamTyBaHHs B JeskuXx ¢airax [10].

OuiHIOUN piBEHb 3HAHb, HEOOXTHUN ISl 3A1MCHEHHS OMMCAHOTO TOIIYKY, OYEBUIHO, IO HEOOXiTHO
3HATH CTPYKTYPY PEECTPY onepaiiiHux cucreM Microsoft Windows, yMiHHS mpalffoBaty 3 ¢aiiiaMu peecTpy Ta
OCHOBH Oprasizaiii JokajabHHUX Mepex. KpiM Toro, 3a1exHo Bij mapamMeTpiB MOJITHKU Oe3MeKH JOCTyT 10 (ailiiB
CHUCTEMHOTO PEECTPY MOXKE OyTH 3aKpUTHH a00 oOMexeHH. ToMy TakoK HEOOX1THO MaTH 3HAHHS YIS TOCTYILY
10 3axuineHoi inpopmaii. CyKymHICTh BUIE3a3HAYCHUX TAHUX HAJCKUTh J0 CHEHiaTbHUX 3HAHB, IO 3yMOBIIOE
HEOOXIHICTh 3aTy4YCHHS J0 MPOIEAYPH MEPEBIPKH CIIeliagicTa 3 KOMIT FOTEPHHUX TEXHOJIOTIH.

YacTo cnimuuii Ma€ He TUTLKH MPOAHAII3YBaTH 3BITHICTh, a 1 BU3HAYMTH, UM IIJATOTOBIICHI MOJIATKOBI
JIeKJIapariii Juis BiJIpaBIeHHS IO MMOJAaTKOBOTO OpTraHy 3 ypaxyBaHHSM HasBHOI OyXTanTepchKoi 3BiTHOCTI. J{is
[BOTO EKCIEPT Ma€ BUPILIMTHU IMHUTAHHS MIOJO BU3HAYCHHS MPOTrpaM JUIA IMiITOTOBKH MOJATKOBOI 3BITHOCTI Ta
€JIEKTPOHHOTO OOMiHY iH(OpMaIli€ro 3 mojgarkoBUMU opraHamu. OcoOJIMBICTE BUBUEHHS IPOTPaM IOIATKOBOT
3BITHOCTI Ta IpOrpaM eJIeKTPOHHOTO JOKYMEHTOOOITY MOJIATaE B TOMY, 0 OUIBLIICT TaKUX Imporpam 30epirae
HeoOXiZHy 1H(OpMAIlil0 Yy BUDIAAI BHYTPIIIHIX cremianizoBaHux 0a3 manux. lle o3Hawae, mo iHdopmarris,
sKa 30epiraeTbcs B Takii 0a3i JaHUX, JOCTYIHA JIMILIE TOJI, KOJM 3alylleHa nporpama. [Iporpama moxe OyTu
3alyIieHa TITbKA B TIPAIIOOYid OoNepaliifiHiii cucTemi, Mo CyNepeynTh MPUHIUIY 30epeKeHHS HE3MIHHOCTI
iH(popMarii — 3ammyck onepaniiHoi CHCTeMU BUKIIMKAE HE3BOPOTHI 3MiHU iH(OpMaIllii, HasBHOI Ha Hocii. Onucana
mpobJiemMa HalvacTilie BUPIIMIYETHCS 3a JJOIIOMOTOI0 CHCTEM BipTyallizalii (Tak 3BaHUX «BIPTYalIbHUX MAIIHH»).
HailtnonynapHimumu iHcTpyMeHTaMu B 1ii chepi € VMware 1 VirtualBox. 3okpema, el MeTON TakoX MOXKHA
BUKOPHCTOBYBATH ISl IIOIIYKY 0a3 TaHWX, 3 IKUMH IPaIfOBaB KOPUCTYBAY.

OTtpumatu TaKy iHQOpMAIIiI0 MOXKHA, 3AITyCTUBIIN BUKOHYBAHUN MOTYJTb IPOTPaMHOT0 KoMInIekcy. [Tics
3aITyCKy IPOTrPaMHOTO KOMIUIEKCY Ha €KpaHi 3’ sIBISETHCS JIAJIOTOBE BIKHO 31 CIIMCKOM paHillie onpamnboBaHux 0a3
JTAaHUX 1 KOPUCTYBa4YeBi MPOMOHYETHCS BUOPATH 31 CIIUCKY 0a3y NaHUX s mofabiioi podotu. Crrcok 6a3 JaHux
CKJIIA€ThCS 3 HA3BH 0a3M aHUX 1 IUIIXY g0 HEUX. [Ipu momryky iHdopmallii 3a JJOMOMOTOI CUCTEM BipTyasiarlii
CIIiJi BpaxOBYyBaTH, Y Mporpama MpaIoBaja 3 amapaTHUM KII0YeM Oe3MeKH, TOMY IO, SIKIIO TaKOro KITFoYa
HEMae y BipTyaJIbHIH MalllHHi, TporpamMa BUBEJIE MOBIIOMIICHHS PO MOMUWIIKY. TaKky peecTpaiiiiHy iHpopMaIlito
MOXKHA OTPHMATH JHIIE MUIIXOM HPOBEACHHS HEOOXiTHHX CIITYUX a00 pO3NIYKOBUX 3axoniB. SIK BHUAHO 3
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OIHCY METOY, HOTO 3aCTOCYBaHHS BHMArae BiJl eKCIlepTa MIeBHUX HaBUYOK POOOTH 3 rpadiyHuMHu ¢aitiamu Ta
3HAHHS HIOAHCIB HANAIITYBaHHS BipTyaJIbHOI MAaIIWHK, & TAKOXK IIEBHOI KITBKOCTI yacy. Bei 11i 3HaHHS HE MOXKHA
Ha3BaTH 3arajJbHOBIJOMHUMH, TOMY 110 BOHA BUMararoTh MpoheciiHuX 3HaHb NMPUHIHUIIB POOOTH, 3aBAHTAKCHHS
OTIEpPAIlITHUX CHCTEM.

TumoBHM 3aBIaHHIM JUIS CITi JIMX € BUSBIICHHS IPOTPaM BiIIaJI€HOTO JOCTYIILY A0 PO3paXyHKOBUX paxyHKiB
KPEIUTHUX OpraHi3alliii, BCTaHOBJICHH OpTaHi3alliid, [0 Haal0Th TAKHIA TOCTYII, 8 TAKOK HAWMEHYBaHb KPETUTHUX
opraHizanii (0aHKiB) 1 HOMEpiB paxyHKiB. [IpoTsroM TpuBaioro yacy B OaHKIBCBKiM CHCTEMI BUKOPHCTOBYETHCS
cucrema «baHK-KITIEHTY, sIka OXOILTIOE MPOTrpaMHe 3a0e3IeUeHHsI 11 BCTAHOBICHHS 3aXUIIEHOTO KaHATY 3B’ I3KY
MIX KOMIT'FOTEPOM KOpHCTyBada (KJIi€HTa) Ta cepBepoM OaHKy Ta KIIIEHTOM OaHKy, aBTOMaTH30BaHe poOode
micue (APM). HasaBaicte Takoro ARM-Kili€eHTa MOXXKHA BHUSBHTH, [IEPEBIPUBIIM CUCTEMHHUH KaTtaior Program
Files y moenHanHi 3 niepeBipkoro (aiiimiB cuCTeMHOTO peecTpy. BuBueHHs (aiiiniB peecTpy, SK yke 3a3Ha4anocs,
BUMAarae 3HaHHS CTPYKTYpHU peecTpy omepauiiiHux cuctem Microsoft Windows, HaBu4ok poboTH 3 (aiinamu
peectpy. Ilepmmit crocid He BHMarae crellialbHAX 3HaHb 1 JOCTYIMHHHA s MociifpkeHHs. Jpyruil crmocio
BHUMarae BUKOpHCTaHHS Takux nporpam, sik Belkasoft Evidence Center Ultimate a6o Internet Evidence Finder,
SK1 HEJOCTYIHI JUIS CIIi90ro. BiAmoBigHO, BUIyYeHHs iHQOpMAIii 3a3Ha4eHUM CTIocoO0M 0e3 3acTOCyBaHHS
CHeliabHIX 3HAHB 1 3a]y4eHHs EKCIIepTa HEMOXKITHBO.

BucHoBku. Pesynprate JOCHiDKCHHS IAalOTh 3MOTY 3pOOMTH TaKi BHCHOBKH IOAO HEOOXiIHOCTI
BUKOPHUCTAHHSA CHeUiaJIbHUX 3HaHb Y PO3CIIiyBaHH] KiOep3I04HHiB.

1. ITix vac po3ciigyBaHHs BCiX KIacH(iKAIIHHAX TPYII Ta MATPYT 3JI0YHHIB, BAMHEHUX y KiOepIpocTopi,
JOITEHO TIPU3HAYATH CYOBY €KCIIEPTH3Y KOMII IOTEPHOI TEXHIKU Ta IMPOrPAMHUX HPOIYKTIB.

2. JIOIIBHO MPOBOUTH TaKy MOCIIJOBHICTh BUPINICHHS 3aBIaHb KOMII FOTEPHO-TEXHIYHOTO JTOCIIIKEH-
HS1 3 BUKOPHCTaHHSM CIeliajJbHUX 3HaHb Y MPOIIEC] pO3CIliIyBaHHs KiOep3/IounHiB: ineHTru(ikaris 0a3 J1aHUX CIe-
iaxi30BaHOI MporpaMu; ieHTH(IKaIlisS TPOrpaM JijIsl CTBOPESHHSI CUCTEM ITOJAaTKOBOT 3BITHOCTI Ta €JIEKTPOHHOTO
JOKYMEHTO001ry; BUABJICHHA iH(popMalii po IiaTexi, 301HCHEeH] 3 BUKOPUCTAHHSAM MEpPEKEBUX TEXHOJIOTIH.

3. Y mporeci JOCTIKEHHST PEYOBHX JIOKa3iB Y KPUMIHAIBHUX CIIPaBax 100 PO3CIiayBaHHSI SKOHOMIY-
HUX KiOep3/I0YMHIB HAaHOUIbII e(hEeKTUBHUM PE3yJbTaToOM Oy/ie KOMIUIEKCHA EKCTIepPTH3a 3a CIIIBHOIO YYacTIO eKC-
MEPTIB y Taly31 eKOHOMIKH Ta KOMII'FOTEPHUX TEXHOJNOTid. KoMIUIeKCHICTh — Iie HaiOuIb e(eKTHBHI (Popma
3aCTOCYBaHHS CICI[IaIbHUX 3HAHb.

[Ipobnema BHKOPUCTAaHHS CHEIiaIbHUX 3HaHb y MPOIECi PO3CIiTyBaHHS KiOep3JIOYMHIB Oaratoacrex-
THOIO 1 iICHY€ IOCTaTHi{ MpOCTip IS JOCiIKEHHS Ta PO3POOKH HUIAXiB 11 BUPILICHHS.

Cnucok BUKOPUCTAHHUX JIZKepeJI

1. KibepsnounHHicTh B YKpaiHi. Epa nudpoBux TexHonoriii — epa HoBux 3;ouuHiB. URL: https://uz.ligazakon.
ua/ua/magazine article/EA013606 (nata 3BepHeHHs: 12.08.2022).

2. KpumiHanbHMiA Kogeke Ykpainu : 3akoH Ykpainu Bix 5.04. 2001 p. Ne 2341-II1. URL: https://zakon.rada.gov.
ua/laws/show/2341-14 (nata 3BepHeHHs: 26.08.2022).

3. €auHWA 3BIT NpPO KpHUMIiHAJIBHI TpaBomopymnieHHs 1o jaepkaBi. URL: https:/gp.gov.ua/ua/posts/pro-
zareyestrovani-kriminalni-pravoporushennya-ta-rezultati-yih-dosudovogo-rozsliduvannya-2 (mata
3BepHeHHs: 22.08.2022).

4. Camoiinenko O. A. BusiBneHHs Ta po3ciiyBaHHA KiOep3I0unHIB : HaBUYAIbHO-METOAMYHUM mociOHuK. Ofeca,
2020. 112 c.

5. Kmumuyk M. I1., Komiccapuyk 0. A., Mapko C. 1., Crenuk b. B. CynoBa komn 10TepHO-TEXHIYHA €KCTIEPTH3a
Yy KPUMIHAJILHOMY MPOBaJPKEHHI : Hapy. 1moci0. JIbBiB : JIbBIBChKHI JepKaBHUN YHIBEPCHUTET BHYTPIIIHIX
cpas, 2022. 112 c.

6. lHCTpyKIis Ipo IMpU3HAYECHHS Ta MPOBEACHHS CYJOBUX CKCIEPTH3 1 EKCIIEPTHUX NOCITIHKEHb, 3aTBEPIKCHA
Haka3oM MiHnictepcTBa roctunii Ykpainu Bix 10.08.98 p. 53/5 y pemakuii Hakazy MiHicTepcTBa IOCTHIIT
VYkpainm Bix 26.12.2012 Ne 1950/5. URL: https://zakon.rada.gov.ua/laws/show/z0705-98#Text (nara 3Bep-
HeHHs: 15.08.2022).

7. HayxoBo-MeTomudHi peKOMEHMAIIl MO0 MiATOTOBKY Ta MPU3HAYECHHS CYHOBHX SKCIIEPTH3 Ta €KCIIEPTHHX
JIOCITIJKEHb Y pefakiii Hakasy MiHictepcTBa rocTriii Ykpainu Binx 26.12.2012. Ne 1950/5. URL: https://
zakon.rada.gov.ua/laws/show/z0705-98#Text (nara 3BepHenHs: 15.08.2022).

8. Kopasenko I. Oxpemi BHIU eKCHEpTH3 K OOOB’SI3KOBI cCilifui (po3IIykoBi) Aii Mmifg 4Yac po3ciligyBaHHS
naxpancTBa y cepi 0aHKIBCHKHX €NIEKTPOHHMX IUIATeXKIB. [Tionpuemnuymeo, cocnodapcmeo i npaso. 2020.
Ne 12. C. 262-266.

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemn npaso3HascTea. 3 (31)/2022 163



BbyaHuk J1., KapanetaH O., MeTenbcbkuin 1.
Kibep3noumHu: Tunonorii, piHaHCOBa po3Biaka, BUKOPUCTAHHSA crnewiaibHUX 3HaHb

9.

10.

10.

Jogranp O., Tapactok A. [mobanbHa KyjbpTypa KibepOesnekn B cucTeMi 3amoOiraHHs KiOep3JIOYMHHOCTI B
Vkpaini. Ingpopmayis i npaso. 2018. Ne 3(26). C. 94-103.

Boiitoruu O. I1., Bittok B. O., Karmyn B. A. Oco6auBocTi JOCTiPKEHHS O3HAK IIIK1JTMBOTO POTPAMHOTO
3a0e3rneueHHs 0e3 HasIBHOCTI BUXITHUX KOMIB. [Hhopmayitini mexnonoeii ma xomn tomepua ingicenepis. 2013.
Ne 3. C. 4-9.

References

Kiberzlochynnist v Ukrayini. Era tsyfrovykh tekhnolohiy — era novykh zlochyniv [Cybercrime in Ukraine. The
era of digital technologies is the era of new crimes]. Retrieved from https://uz.ligazakon.ua/ua/magazine
article/EA013606_[in Ukrainian].

Kryminalnyi kodeks Ukrayiny: Zakon Ukrayiny vid 5.04. 2001 r. Ne 2341-11l. [Criminal Code of Ukraine.
Law of Ukraine dated April 5 2001 No. 2341-111]: Retrieved from https://zakon.rada.gov.ua/laws/show/2341-
14 [in Ukrainian].

Yedynyi zvit pro kryminalni pravoporushennya po derzhavi [Unified report on criminal offenses by state].
Retrieved from https://gp.gov.ua/ua/posts/pro-zareyestrovani-kriminalni-pravoporushennya-ta-rezultati-yih-
dosudovogo-rozsliduvannya-2 [in Ukrainian].

Samoylenko, O. A. (2020). Wyaviennya ta rozsliduvannya kiberzlochyniv: navchal'no-metodychnyy posibnyk
[Detection and investigation of cybercrimes]. Odesa, 112 p. [in Ukrainian].

Klymchuk, M. P., Komissarchuk, Yu. A., Marko, S. 1., Stetsyk, B. V. (2022). Sudova kompyuterno-tekhnichna
ekspertyza u kryminalnomu provadzhenni: navch. posib. [Forensic computer-technical expertise in criminal
proceedings]. Lviv: Lvivskyi derzhavnyi universytet vnutrishnikh sprav [in Ukrainian].

Instruktsiya pro pryznachennya ta provedennya sudovykh ekspertyz i ekspertnykh doslidzhen, zatverdzhena
nakazom Ministerstva yustytsiyi Ukrayiny 10.08.98 n. 53/5 u redaktsiyi nakazu Ministerstva yustytsiyi
Ukrayiny 26.12.2012 Ne 1950/5 [Instructions on the appointment and conduct of forensic examinations and
expert studies]. Retrieved from https://zakon.rada.gov.ua/laws/show/z0705-98#Text [in Ukrainian].
Naukovo-metodychni rekomendatsiyi shchodo pidhotovky ta pryznachennya sudovykh ekspertyz ta ekspertnykh
doslidzhen' u redaktsiyi nakazu Ministerstva yustytsiyi Ukrayiny 26.12.2012 Ne 1950/5. [Scientific and
methodological recommendations on the preparation and appointment of forensic examinations and expert
studies]. Retrieved from https://zakon.rada.gov.ua/laws/show/z0705-98#Text [in Ukrainian

Kovalenko, I. (2020). Okremi vydy ekspertyz yak obovyazkovi slidchi (rozshukovi) diyi pid chas
rozsliduvannya shakhraystva u sferi bankivs'kykh elektronnykh platezhiv [Certain types of examinations as
mandatory investigative (research) actions during the investigation of fraud in the field of bank electronic
payments]. Pidpryyemnytstvo, hospodarstvo i pravo — Entrepreneurship, economy and law, 12, 262-266 [in
Ukrainian].

Dovhan, O. & Tarasyuk, A. (2018). Hlobalna kultura kiberbezpeky v systemi zapobihannya kiberzlochynnosti
v Ukrayini [Global culture of cyber security in the system of cybercrime prevention in Ukraine]. Informatsiya
i pravo — Information and Law, 3 (26), 94-103 [in Ukrainian].

Voytovych, O. P., Vityuk, V. O. & Kaplun, V. A. (2013). Osoblyvosti doslidzhennya oznak shkidlyvoho
prohramnoho zabezpechennya bez nayavnosti vykhidnykh kodiv [Peculiarities of studying the signs of
malicious software without the presence of source codes]. Informatsiyni tekhnolohiyi ta kompyuterna
inzheneriya — Information technologies and computer engineering, 3, 4-9 [in Ukrainian].

Crarts Hanpiduwa 1o penakuii 15.09.2022.

164

ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022



KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

DOI:10.35774/app2022.03.165

Ilempo /lekaiino,
cmapuuil 8uK1a0ad Kageopu KpuMiHaibHO20
npasa ma npoyecy 3axiOoHOyKpaiHcbKko2o

HAYIOHAIbHO20 YHIGEpCUmemy
ORCID:

Cepeint Illymcokuit,

cmyOeHm 1puUOUdHO20 Qaxyiementy
3axionoykpaincvko2o HayioHANbHO2O
YHIieepcumemy

3AXUCHHUK: KOO IIPABOBUU CTATYC

Ilpoananizosano npagosuii cmamyc cmopoHu 3axXucnty 8 KPUMIHAIbHOMY NPOBAONCEHHT, 11020 0cobIUSOCMI ma
HeOONiKU 8 YUHHOMY 3AKOHOOABCMSI. P0O32NAHYMO NON0JCEH S YUHHO20 3AKOHOOABCNEA Md OYMKU 84eHUX W00 iX npa-
80601 OYIHKU.

Kpuminanorhuii npoyecyansnuii kooexc Ykpainu eusnauae npagosuti cmamyc a0gokama Ak 3aXUucCHuUKa y Kpu-
MIHABHOMY BPoBaddiceHHi. Bin nepedbauae ax modxcaugicms nido3prosano2o 4 008UHY8AUEHO20 HA NPABOBULL 3AXUC,
mak i neewi 8uMozu 00 A080KAMA, NPOYeC 3ary4enHs a08oKama 00 cnpasu, 0008 A3Ku a08oKkama.

Ilpasosuii cmamyc adeokama makooic pezynioe 3akon Ykpainu «Ilpo aosokamypy ma adgoxamcoky Oisnb-
nicmuy. Ilpasa ma 0006’a3Ku adgokama y yux 080X HOPMAMUBHO NPABOBUX AKMIE MICMAMb NEPeBANCHO OOHAKOBI
cmammi. IIpome Odesiki 3 npoyecyanvHux Oitl 6ce-maxu GIOPIZHAOMbCA, WO NPUBOOUMb 00 0eAKUX pO30idcHOCmell y 3a-
KOHOOA8Cm8I ma He 0a€ MONCIUBOCHIE YIMKO BUSHAYUMU NPAGOGUL CMAMYC A0BOKAMA Y KPUMIHAILHOMY NPOBAOICEHHI.
YV smicmi pobomu nasedeni OymKu ueHux, ugo NiomeepoA’Ccyroms NesHy Npagogy Koiz3ilo Y Yybomy NUMAHHI ma 3anpono-
HOBAHO CNOCIO 11020 UPTULIEHHS.

Knrwuosi cnosa: 3axucnux, aogoxkam, npasosuii cmamyc, npagogull 3axucm, 008uUHysaierull, nido3proeanull,
npasa 3axucHuKa, 0008)A3KU 3aXUCHUKA.

Dekailo P, Shumskyi S.

Defender: his legal status.

The legal status of the defense party in criminal proceedings, its features and shortcomings in the current
legislation are analyzed. The provisions of the current legislation and the opinions of scientists regarding their legal
evaluation are considered.

The human right to defense in criminal proceedings is one of the basic human rights enshrined in the Constitution
of Ukraine. In the conditions of constant reform of the criminal procedural legislation, the legal status of the defender is
an extremely important element in the implementation of the corresponding constitutional right of a person to protection.

Therefore, it is extremely important to study the legal status (rights and duties) of the defense attorney in
criminal proceedings, to determine the scope of his powers and competences, which in turn significantly affect the
effectiveness of solving cases on the merits.

The content of the work contains examples and opinions of scientists that confirm the imperfection of the current
legislation in regulating the issue of determining the legal status of a lawyer in criminal proceedings.

The Criminal Procedure Code of Ukraine defines the legal status of a lawyer as a defender in criminal
proceedings. It envisages both the possibility of the suspect or the accused for legal protection, as well as certain
requirements for the lawyer, the process of involving the lawyer in the case, and the duties of the lawyer.

The legal status of an attorney is also regulated by the Law of Ukraine «On the Bar and Legal Practice». The
rights and duties of a lawyer in these two normative legal acts contain mostly the same articles. However, some of the
procedural actions still differ, which leads to some discrepancies in the legislation and makes it impossible to clearly
determine the legal status of a lawyer in criminal proceedings.

The content emphasizes this error on the part of the legislator. Based on the opinion of scientists who researched
this issue, a way to solve this problem is proposed, namely, the consolidation of the clearly established rights of the
lawyer in the Criminal Procedural Code of Ukraine.

In the absence of such regulation, some procedural actions of the lawyer may be recognized as essentially
illegal. The court and the prosecution may find them inappropriate and inadmissible.
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[ocTanoBka mpodaemu. [IpaBo ironuHM Ha 3aXUCT Y KPUMIiHATEHOMY MPOBAIXKEHHI — I1€ O/THE i3 0CHOBHUX
MpaB JIIONWHY, MO 3akpimicHe B KoHctuTynii Ykpainn. B ymMoBax mocTiiHOTO peopMyBaHHS KPUMiHAIBHOTO
MPOIIECYaTbHOTO 3aKOHOJABCTBA MPABOBUI CTAaTyC 3aXHMCHHUKA — HAI3BUYAHO BAXKJIMBUH CIEMCHT y peajizarii
BiJINIOBITHOTO KOHCTHTYIIHHOTO TIPaBa JIFOJAWHU Ha 3aXHCT.

ToMy HaA3BUYaWHO BaXKJIIMBUM € IHMTaHHS JOCIIDKEHHS IMPaBOBOro cTarycy (mpaB 1 0OOB’S3KiB)
3aXMCHHKA B KPHUMIiHAJIBHOMY TPOBA/DKCHHI JUUISI BH3HAYCHHS 00CSTY HOTO MOBHOBR)KCHb Ta KOMIIETEHINIT, SKi
3HAYHO BILIMBAIOTh HA €(DEKTUBHICTH BUPILICHHS CIIPaB.

AHaJii3 ocTaHHIX J0CJHiTKeHb i my6Jikaniii: MpaBoBy OIIHKY CTaTyCy 3aXHCHHKA B KPUMIHAIBLHOMY
npolecyaibHOMY MpaBi gocaimkysaiu: A. M. Biptokosa, O. 1O. Tarapos, C. C. Uepnsscekuii, FO. I1. SIHoBHy, JI.
. Ynanosa, C. JI. CaBunibka, H. C. Kaprnio, M. A. Mapkym, . I1. 3eiikan, C. M. JloriHoB Ta iH.

Meta xocrinKeHHsI — IPOBEACHHS aHATI3y IPABOBOIO CTATYCy 3aXMCHHUKA B KPUMIHAIBHOMY IIPOIIECY-
aJbHOMY TIpaBi.

Bukjax oCHOBHOro Marepiaay aociigkeHHss. MaOyTb, OCHOBHOIO O3HAKOI KOKHOI Cy4acHOL
JIEMOKPATUYHOI JIEP)KaBU € 3aKpIlJICHHS JIIOAWHU SK HAWBAaXIIMBIIIO COLIadbHOI I[IHHOCTI, BiJIOBIIHO
000B’5130K JIepKaBH — HAJaHHs MOXJIMBOCTI JJIsI pealizaliii il mpaB Ta IpOBEACHHS HADIALY 32 iX JOTPUMAaHHSIM.
Koncrutymis Ykpainu (sk OcHOBHUI 3akoH YKpaiHH) 3aKpiTUTIOE OCHOBHI MpaBa, CBOOOHM Ta 000B’ I3KH JTFOMUHH
Ta TPOMAJSHUHA, CEpell SKMX TAaKOK € MPaBO HAa 3aXUCT Y KPUMIHAJIBHOMY MpOBaKCHHI. BifmoBimHO IO CT.
59 Konctutynii YkpaiHH KOkKE€H Mae MpaBo Ha MpoQeciiiHy mpaBHUYY JIOMOMOTY. Y BUMNAJKax, nepeadaueHux
3aKOHOM, IS JOTIOMOTa HAJaeThesl Oe3omarHo. KoxkeH BiTbHUE y BHOODI 3aXMCHHKA CBOiX mpaB. Kpim Toro,
ct. 63 Koncrurynii Ykpainn nepembayae mpaBo MiJ03pIOBaHOTO0, 0OBHHYBAYEHOTO HA 3aXHCT. 3TiMHO i3 cT. 129
Koncrutynii Yikpainu 3a0e3neueHHs 0OBUHYBadeHOMY IIPpaBa Ha 3aXHUCT, € OIHI€I0 13 OCHOBHHUX 3acajl CyI0YHHCTBA
B YkpaiHi [1].

Kpuminanenuii npouecyanpauid koneke Ykpainu (gani KIIK) y cr. 7 Bu3Hauae 3abe3neueHHs mpaBa Ha
3aXUCT OJTHIEIO 13 3araIbHUX 3aca]l KpUMIHAJILHOTO IPOBAKCHHS. 3a0e3ICUCHHS MpaBa Ha 3aXUCT JIA€ MOXKITMBICTD
00BHHYBa4eHOMY a0O TMiJO3pIOBAHOMY IOBHOIO MIpOI0 peaii3yBaTH iHIIY 3arajbHy 3acaay KpHUMiHAJIbHOTO
MPOBA/DKCHHS — TIPE3yMITIlisi HEBUHYBATOCTI Ta 3a0e3Me4eHHs MOBEACHOCTI BHHH. OCKIIBKH 3 JOMOMOTOIO
3aXMCHHKA JIIONWHA MOXKE 3MEHILIUTH Mipy CBO€EI BiNOBIJAJILHOCTI UM B3araji JOBECTH BiCYTHICTh CBO€1 BUHH.
IIpaBo migo3proBaHOTO, OOBHHYBAYCHOTO, BUIIPABAAHOTO Ta 3aCY[PKCHOTO Ha 3aXHCT, SIKC 3aKpimieHe y cr. 20
KpuminansHoro npouecyansHoro koaekcy Ykpainu (mani KIIK), ciyrye Tiero mpoiecyainbHOIO OCHOBOIO, Ha
MiJICTaB1 SKOi HAJIAETHCS MPABOBa JIOMIOMOTa 3aXHCHUKA 3a3HAYCHUM BHIIE 0cO0aM. AJle y4acTh y TIPOBaKCHHI
3aXHMCHHKA B OYIb-IKOMY pa3i HE MOXKE 3BY)KYBaTH MPOLECYATbHUX MPAB MMiJ03PIOBAHOr0 Ta OOBUHYBAYCHOTO.

Bignosimno no Bumor ct. 45 KIIK, 3aXMCHHKOM € aJIBOKAT, KWW 3MIMCHIOE 3aXHCT IiJI03PIOBAHOTO,
ocobu, moA0 fAKoi 310paHO AOCTAaTHBO JOKa3iB Ui MOBIAOMIIEHHS MPO MiJ03py Y BUMHEHHI KPHUMiHAJIBHOTO
MIPaBOIIOPYIICHHS, aji¢ He IOBiOMIICHO TPO MiA03pY Y 3B’S3KYy 3 i CMepTIO, 0OBHHYBAadCHOTO, 3aCYIKEHOTO,
BUITPABIAHOT0, 0COOH, 1010 K0T NepeadadyaeTbCs 3aCTOCYBaHHS IPUMYCOBHX 3aXO0J[iB MEJUYHOTO YA BUXOBHOTO
xapakrtepy abo BUPIIITYBaIOCsI TUTAHHS MPO 1X 3aCTOCYBaHHSI, a TAKOXK 0COOH, MO0 KO IependavaeThes PO
MUTaHHA MPO BHUJAYy 1HO3EMHIH HepkaBi (€KCTpaaMLilo). 3aXHUCHUKOM HE MOXe OyTH aJlBOKAT, BiIOMOCTI MpO
SIKOTO HE BHECEHO JI0 €TMHOTO peeCTPyY aJBOKATIB YKpaiHu abo 11010 SIKOT0 y €IMHOMY pEECTpi allBOKATiB YKpaiHH
MICTATBCA BIJOMOCTI PO 3yMMHEHHA a00 NPUIIMHEHHS NpaBa Ha 3alHATTA aJBOKAaTCHKOIO AisIbHICTIO. KpiMm Toro
KIIK y maparpadi 3-My m1aBu 3 3aKpiIlIoe 3arajibHi MpaBUiia Y4acTi 3aXUCHUKA Y KpUMIHAITLHOMY TIPOBAXKCHHI;
000B’sI3KM 3aXMCHHKA; 3AJyYCHHS 3aXMCHHKA; 3aJyUCHHS 3aXHUCHHKA CJiT4UM, TPOKYPOPOM, CIITUUM CYIACIO
9y CyIOM JUIS 3MIMCHEHHS 3aXWCTy 3a NMPH3HAYCHHSM IMiITBEPKCHHS TMOBHOBAXKCHb 3aXHCHUKA; JOTOBIp 13
3aXMCHUKOM; O0OB’SI3KOBY YYacCTh 3aXMCHUKA; 3aJy4CHHs 3aXMCHUKA JUI MPOBEACHHS OKPEMOi IMpPOLECYalTbHOT
Jlii, BiZIMOBA BiJ 3aXHCHUKA abo Horo 3amMiny [2].

Sk 3a3Hauae O. P. banaupka, 3aXUCHUKOM € JIMIIE aJBOKAT, KOTPHU € WwieHoM mpodeciitHoi acouiarii
aZIBOKaTiB JepxkaBu. Taka IMO3UINS BignoBizae HopMmaM 3akoHy Ykpainu «IIpo aaBokarypy Ta aJBOKaTChKY
JUSITBHICTBY, BIMOBIAHO 10 skoro HarioHanbHa acoriaiisi aJjBoKariB YKpaiHu — 1i¢ HeiepKaBHA HEKOMepIliiHa
npodeciiiHa opraHizailisi, ska 00’€IHy€ BCIX aJBOKaTiB YKpaiHM Ta YTBOPIOETHCS 3 METOH 3a0e3ICUCHHS
peauizauii 3aBJaHb aJIBOKaTCHKOTO caMOBpsiAyBaHHA [5, ¢. 168]. 3riiHo 3 TaKuM TBEPIKEHHSAM MPAaBOBUI CTaTyC
3axucHuKa perymoerses He nume KIIK, a #f iHmuMu HopMaTHBHO-TIPABOBIMH aKTaMH, TIOJIOKCHHS SKHX MOXYTh
CyNMEepEeYHuTH OJIHE IHIIOMY. 30KpeMa, Taka MO3MIlisi OOTPYHTOBYETHCS THUM, IO BiAMOBiAHO J0 monoxenb KITK
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VYkpainu GakTHyHi JaHi (JI0ka3n) y KpUMIHAIEHOMY TIPOBaJKEHHI CTOPOHH MOXKYTh OTPHMATH JIUIIE y TIOPSIIIKY,
nepenbaueHomy KIIK Vkpainu. Lle 3yMOBIIOE HEMOXIUBICTH MPOLECYATbHOTO OQOpPMIICHHA (aKTHUHUX
JaHuX (Ta iX TOMANBIIOT0 BUKOPHCTAHHS y KPUMIiHAJIHHOMY MPOBAPKEHHI), sIKI OTPUMAB aJBOKAT y TOPSIKY,
BCTaHOBJIEHOMY 3akoHOM YkpaiHu «[Ipo anBokaTypy Ta aJIBOKaTCbKy AisUTbHICTB». OJHAaK BapTO HArojIOCUTH,
10 JUTSL TOBEIEHHS MPOTHIICKHOT TTO3HUITiT MOXkHA HaBecTH sk npukiaf cT. 1 KIIK Ykpainu, a came:1io mopsaok
KPUMIHAIFHOTO TMPOBA/DKCHHS Ha TEpUTOpii YKpaiHM BHU3HAYAETHCS JIMIIEC KPHUMIHAIBHUM IPOLECYaTbHIM
3aKOHOMAaBCTBOM YKpainu. 3rifgHo 3 4. 2 ¢T. 1 KIIK Ykpainu kpuMmiHaibHE MporecyaibHe 3aKOHOJAABCTBO YKpaiHU
CKJIaJIa€ThCA 3 BIANOBITHUX NoiokeHb KoHcTuTywii YKkpainu, Mib>KHApOIHUX JOTOBOPIB, 3roAy Ha 000B’SI3KOBICTh
sakux Hajgana BepxoBHa Pana Ykpainu, mporo Kojekcy Ta iHmmx 3akoHiB Ykpainu [2].

Ha nymky C. €. AGnaMchKOTo, OJJHOYAaCHE HAAUICHHS IPaBOBUM CTaTyCOM aJBOKaTa, 10 BU3HAYAETHCS
3akoHoM Ykpainu «IIpo amBokarypy Ta aaBOKaTChKY MisJIBHICTEY», Ta 3aXHUCHHKA, MPOLIECYaTbHUIA CTATYC SIKOTO
IPYHTYETHCA Ha MpaBax MiJ03pI0BaHOro, 00BUHYBaueHOro0, 3akpirieHux y KIIK Ykpainu, Ha mpakTHili 3yMOBIIOE
MpaBoBy Kouizito. [10SCHIOETHCS TIe THM, IO 3aXHUCHUK, MMOCHJIAIOYMCH Ha TOJIOKEHHsS 3akoHy Ykpainu «IlIpo
a/IBOKaTypy Ta aJBOKATChKY AISUTIBHICTB», HAueOTO BUMHSIE NpOILECyalibHi Iii Ta oTpuMye (akTHUHI JaHi, ane
CTOpOHA OOBHHYBau€HHS Ta CyJA BiIMOBILIIOTHCS BU3HABATH iX HAJIEKHUMH Ta gomyctuMumu. Cya Ta CTOpOHA
00BHHYBa4Y€HHS MOTHBYIOTH 11 TUM, 1110 32 nosiokeHHs MU KITK Yikpainu 3aXvCHHUK He HaAUIEHUH BiNOBITHUMH
MpaBaMHy 1 MEXaHi3My iX peaiizailii B3araii He mependadeHo. B TakoMy BWITaJKy MpaBoOBa TO3HUIliS CTOPOHH
0OBHHYBa4eHHS 4M cyny Oyae 3aKOHHA, OCKIIbKH, Ha MifcTaBi aHami3y nomnoxens cT. 22 KIIK Ykpainu, croponu
CaMOCTIHHO OOCTOIOIOTH CBOT ITPABOBI MO3HITIT TUTEKHK 3aco0amu, iependadenumu KITK Ykpaiau. He BuznaunBmm
B nojokeHHsax KIIK VYkpainu 4iTKuxX mpaB 3aXHCHUKA, 3aKOHOAABEIb TUM CaMUM (aKTHYHO YHEMOXKIIUBIIIOE
BHU3HAHHS HAJICKHUMH Ta JIOMYCTHMHAMU JIOKa3iB, SIKi BIH OTPUMaB IiJI Yac MPaBo3acTOCYyBaHHS 3aKOHY YKpaiHH
«IIpo agBoKaTypy Ta alBOKaTChKy IisUIbHICTHY [4, c. 52]. Ha lioro gymKy, peasi3alis npaB 3aXUCHHUKA 311HCHIOETbCS
BignosinHo 10 KIIK, a cama nmpodeciiina nissimpHICT aaBokaTa 3akoHOM Ykpainu «I1po aaBokaTypy Ta aiBOKaTChKY
JIiSUTBHICTBY, L0 3HAYHO YCKJIAJHIOE YiTKE BHU3HAYEHHS IPABOBOTO CTATYCy 3aXHUCHUKA y KPUMiHAJIbHOMY
poBaKeHHI. [ToromKyeMOCH 13 II€I0 MO3UITIER, OCKUTLKY IPABOBHI CTATYC aJBOKaTa CTAHOBJISITH HOTO IIpaBa Ta
000B’s13KH, sIKi HE 30iratoThesl y 6ararbox NpouecyaqsbHUX AifgX Y IUX ABOX aKTax.

BpaxoByroun mo3ullii BYCHHX, BAPTO YITKO 3aKPIlTUTH MpaBa aJIBOKaTa y KPUMIHAILHOMY MPOBAKEHHI
1o KIIK, BuokpeMuTH ioro sk MpeJCcTaBHUKAa CTOPOHHU 3aXUCTy JAJIsl HOBHOIIHHOI peanizanii Horo mpogeciiHux
MIOBHOBa)XEHb Ta 3aKPIIUICHHS 32 HUM OCOONMBOrO crarycy. lle omHO3HAYHO MOJETIINTH MPOLEC BH3HAUYCHHS
MIPaBOBOTO CTATYCy 3aXMCHUKA Y KPUMiHAIBHOMY NpOBakeHHi. OnHaK 11e He0OX1AHO BUKOHATH 13 BUBAYKEHUM Ta
OOTPYHTOBaHMM ITiIXOIOM JUIS YHUKHEHHS TIOIaJIbIINX MTPABOBUX KOJI3iH.

BuchoBku. OTxe, 0OBUHYBa4eHUH Ta MiNO3PIOBAaHUKA MAalOTh NPABO Ha 3aXUCT y KPUMiHAJIbHOMY
npoBapkeHHi. Binmosimgao mo KIIK 3axucHUKOM € aJBOKAT, IPAaBOBHIA CTATYC SIKOTO BU3HAUSHHH IIUM KOJCKCOM,
OJHAaK ICHYIOTH 1HIII HOPMAaTHBHO-IIPaBOBI aKTH, L0 MICTATH AEUIO iHILII IpaBa Ta 000OB’SI3KM a/JBOKara, IO Ha
MPAKTHUIIl CTBOPIOE MPABOBI KOJMi3il Ta CBIIYUTH MPO HEIOCKOHATICTh 3aKOHOJABCTBA B ILOMY MUTaHHI. Tomy
HEOOX1JHUN aKypaTHUH Ta CUCTEeMAaTUYHHIA MiAX1J 3aKOHOAABLS AJIsl BUPILIEHHS L€l MPoOIeMH.
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JIOT'IKA ITPABA: CTPATET'ISA KPUMIHAJIBHOI'O ITPO®IJIIOBAHHSA

Pozenanymo kpuminanshe npo@intoganns sk 00Hy 13 cmpamezii RIOMPUMKU NPUUHAMMS DIUEHb )
KpUMIHAIbHOMY cyoouuncmsi. Ha ochosi yHikanvhoeo Habopy cmamucmuyHux ma OUHAMIYHUX OAHUX COYION02IYHO20
onumysanusi 13010 3acyoocenux, siki 6i00y8aromv NOKAPAHHA Yy NEHIMEHYIapHUX 3axnadax Yxpaiwu, nodyoosaro
KAACMeEPHY MOOeNb 0I5t BUSHAYEHHS SHAUYWUX THOUKAMOPIE KPUMIHATHUX PeYUOUBIa.

Ilposedenuii emnipuunuii ananiz oac niocmagu 3pooumu GUCHOBOK NP0 Mme, WO MAKCUMALbHUU 6RIUE HA
UMOGIPHICb BYUHEHHS KPUMIHAILHO20 Deyuousy HUHsmov KLIbKICMb NONEPEOHIX CYyoumMocmel, GiK HA MOMEHM
nepuio2o 3acy0diCeHHtsl, HASIGHICMb YMOGHUX CYOUMOCMeEl ma O00CmpOKosux 3einvhens. [lobyooeana xomn tomepha
MOO€Nb CRPOWYE PO3YMIHHSL 310YUHHOT NOBEOTHKU A 36 A3KY MIdC Oemaisimu npo@inio 3104UHYsL Ma HA0AE NIOMPUMKY
Y npoyeci nputiHAmMms piulelsb y KPUMIHAIbHOMY CYOOYUHCNEBI.

Kniouosi cnosa: kpuminanohe npointoeanus, nputinamms piuiens, ingopmayitini mexuonozii, Kiacmeprui
aHani3, IHOUKAMoOpU KPUMIHATbHUX Peyuousis.

Kovalchuk O., Banakh S.

Logic of Law: Criminal Profiling Strategy

Criminal profiling is used when making decisions on issues in which the cost of a mistake is a person's freedom
or life, so it is essential to choose a rational approach and maintain objectivity. Applying the scientific method is the
first step of a chain of steps that can level up the effects of even the most common subtle forms of bias, conscious or
unconscious, that are distorted by context and the psychological state of the decision-maker.

Criminal profiling is considered as one of the decision support strategies in criminal justice. Based on a unique
set of statistical and dynamic data of a sociological survey of 13,010 convicts who are serving sentences in penitentiary
institutions in Ukraine, a cluster model was built to determine significant indicators of criminal recidivism.

The conducted empirical analysis gives reasons to conclude that the number of previous convictions, the age
at the time of the first conviction, conditional convictions, and early releases causes the maximum influence on the
probability of criminal recidivism.

Criminal profiling does not provide conclusive evidence to solve a case or lead to a new line of investigation,
but it cannot be denied that criminal profiling is not valuable in some, albeit exceptional, cases. Criminal profiling is
effective in cases involving hostage-taking, rapists, arson, sexual murders, serial crimes, and identifying the authors of
threatening letters.

The built cluster model simplifies the understanding of criminal behavior and the relationship between the
details of the profile of the criminal and provides support for decision-making in criminal justice, for example, when
detecting fraudulent actions, predicting the possibility of recidivism, reducing bias when making pre-trial or trial
decisions. However, much more research is needed before criminal profiling becomes widely accepted as a reliable
forensic tool. One of the following stages of the research is possible like the classification of convicts according to their
probable tendency to recidivism based on the analysis of their statistical and dynamic characteristics.

Keywords: criminal profiling, decision making, information technology, cluster analysis, indicators of criminal
recidivism.
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Kosanbuyk O., BaHax C.
Norika npaea: cTpaTerisd KpMMiHanbHOro Npo@intoBaHHSA

IMocTanoBka mpo6aemu. Kpuminansuuit npodinas (Mpodiiab 3JI0YUHII) — [I€ CYKYITHICTh BACHOBKIB PO
SIKOCT1 0COOH, Bi/IMIOBIIaJIbHOT 32 BUNHEHHS 3104MHY a00 cepii 3mounHiB. CTpareris KpUMiHAIBHOTO PO isTtoBaH-
Hs1 0a3y€eThCs Ha CTHKY HAyKH, JIOTIKH Ta Mi3HaHH: [1]. Ha choromHi He icHye €JMHOT 1i€BOT METOIUKU (POpPMyBaH-
HSI TOYHUX, OOTPYHTOBAaHMX BUCHOBKIB IIOA0 KPUMiHAIBHOTO MpodinroBanHs. BupimeHnHs niei npobieMu norpe-
Oy€ pi3HOILIAHOBOTO BUBYCHHS Ta BHKOPHCTAHHS IIUPOKOTO CIIEKTPa iIHCTPYMEHTIB [T NPUKITAIHOTO PO3YMIHHS
JIOTiKH HayKH Ta MOIIYKY ONTHMAIbHUX PillIeHb.

KpuminaneHe MpoQiTtoBaHHS BHKOPUCTOBYIOTH IS MPUHHATTS PIillIeHb MIO0 MUTaHb, BAPTICTh TOMHJI-
KH SIKMX — 116 cBOOO/a ab0 KUTTS JIIOJUHHA, TOMY BaXJIMBUM € BUOIp pamioHAJILHOTO MiAXOAY Ta JOTPUMAHHS
00’€KTHBHOCTI. 3aCTOCYBaHHS HAyKOBOTO METOMY — MEPIIMH i3 KPOKIB, SKi MOXKYTh HIBETIOBATH HACIIIKH HABITh
HaMOUIBII MOMIMPEHUX TOHKUX (OPM yNIEePEIKEHOCTI, CBIIOMUX UM HECBIJOMHUX, II[0 CIIOTBOPIOIOTHCSI KOHTEKCTOM
1 TICUXOJIOTIYHUM CTaHOM OCOOH, sika mpuiMae piteHHs. CMapT MOJIMis — IHHOBAIWHUEM MiX1T B 1HTEIEKTY-
aNbHIN MiSTBHOCTI MPAaBOOXOPOHHHUX OPTraHiB, KUl BHKOPHCTOBYE aHATITHKY JaHUX Ta CydacHi iH(popMariiHi
TEXHOJIOTIi JJIs1 BIOCKOHAICHHS TOKAa30BOI 0a3W, MPOTHO3YBaHHS HMOBIPHUX PELUAWBIB Ta 3MEHIICHHS PiBHS
YIEPEPKEHOCTI [2]. AHaIII3 eMITipUYHNX AaHHUX 32 IOTIOMOTOI0 IHCTPYMEHTIB KOMIT FOTEPHOTO MOAETIOBAHHS — II¢
OJTVH 13 HAJITHUX METOJIB OTPUMAaHHsI 00’ €KTUBHHX BHCHOBKIB.

AHani3 ocTaHHiX JocaifkeHb Ta myOuaikauiii. KpuMinaneHe mpoditoBaHHS 3HAXOAUTHCS Ha MOYATKO-
Bil cTajil pO3BUTKY Ta MOTPeOy€e CTBOPCHHS HAIIMHOT TCOPETUYHOT 023K ¥ OIiHIOBAHHS 11 €(PSKTUBHOCTI CTPOTO
HayKOBHM MeTofoM. JloCiiKeHHST HayKOBIIB Y Iii cepi 6a3yroThes HAa aHAN31i KpUMIHATICTUYHUX Ta MOBEiH-
KOBUX JIOKa3iB i B 0ararb0X BHIIAJKaX BHKOPHCTOBYIOTh aHANITHKY HaHUX Ta KOMIT IOTEpHE MopemtoBaHHS. O.
Itynya-A6eme (F. [tulua-Abumere) gocmimkyBana eheKTUBHICTh KpUMiHAILHOTO TPOQiIFOBaHHS Ta Niepeadayana
03HAKW TPabiKHUKIB 32 OKPEMHUMH EMITIpPUYHAMH OLIHKAMHU KpuMiHajdbHOTO mpodimto [3]. B. Tpetunuk Ta A.
YepHSABCHKUHM PO3pOOUIN MO TICHXOJIOTIYHOTO MOPTPETa 3JMIOYMHII HAa OCHOBI MPaBHUJI HEUITKOI Joriku [4].
K. Bepe3sbka Ta iH. po3pOOIIH KOMII IOTEPHY CKOPHHIOBY MOJEINb ISl OL[IHIOBAHHS PU3UKIB BUNHECHHS PEIUANBY
KpUMIHAILHUMH 3JIOYMHISIMA Ha OCHOBI 1HIUBiAyaJIbHUX CTaTHCTUYHUX Ta TWHAMIYHUX JAaHHUX 3aCYIKECHUX [5].
A. babyta, M. OcBanpg Ta K. Pinik (A. Babuta, M. Oswald and C. Rinik) mocmimkyBanu 3acTOCyBaHHS ajro-
PUTMIB MaIIMHHOTO HaBYaHHS JJISl MIATPUMKH MPUHHATTS pillleHb IPABOOXOPOHHHMH OpraHaMH, 30KpeMa 100
MPOTHO3IB CXHIILHOCTI 0¢i0 0 MaOyTHIX 3704mHIB [6, c. 17]. M. I'azemi Ta in. (M. Ghasemi at al.) 3acTocoBy-
BaJIM aJITOPUTMH IITYYHOTO iHTEJIEKTY JUIS OL[IHIOBAHHS PU3MKIB IiJ Yac NPUIHATTS PIillleHb Y KPUMiHAIEHOMY
CymouuHCTBI [7].

MeTta nocaigaeHHs1 — BU3HAYUTH 3HAYYII iHANKAaTOPH KPUMiHAJIBHUX PELUANBIB Ha OCHOBI €MITipH-
HOTO aHaNi3y YHIKaJIbHOTO HA0Opy AaHWX — CTATHCTUYHUX Ta JUHAMIYHUX MokaszHUKiB 1310 3acymkeHux, ski
BiZOyBaIOTh MOKapaHHA y NEHITCHIIapPHUX 3aKIaax YKpaiHu.

Buxknax oCHOBHHX pe3yiabTaTiB aocaimkenns. [IpaBooXopoHHI BiJOMCTBa BCE YacCTillle BUKOPUCTOBY-
I0Th QHAJITUYHI METOAU Ta IEpeioBi iHpOopMamiiHi TeXHONOril [yt 60poTEOH 31 3MOYMHHICTIO. [HCTpyMEeHTaMu
IHTEJIEKTYaJIbHOT JISUTBHOCTI CYYaCHUX OPraHiB KpUMIHAJIBLHOI FOCTHINIT € MPOTHO3HI aJITOPUTMH, SIKI BUPIIIYIOTh
Taki 3aBJaHHSA KPUMIHAJIBHOTO CyHOYMHCTBA: Iepea0aueHHs MMOBIPHHMX MPABONOPYIIHHUKIB 1 XKEPTB 3JI0YHHY;
MPOTHO3YBaHHS 1ICHTUYHOCTI BUHYBATIIIB; POTHO3YBaHH MOXKJIHMBHX 3JI0YMHIB Ta OI[IHIOBAHHS HMOBIPHOCTI 1X
pennanBiB; nepeadaveHHs MicIlb MaifOyTHIX 37I0YMHIB; iIeHTH (KA 3TOYHHINB 3a crerudiYHIMU pucaMu 00-
JIYYs1 TOILO.

Opranu KpUMiHaJIBHOI IOCTHIIIT CHOTO/IHI 3aCTOCOBYIOTH HE JIMINE CTaTHCTHYHI, OIOMETpUYHI Ta Menia-
naHi. [e aHamiTHKa BETUKUX JAaHWX, pO3Mi3HABaHHs 00pa3iB, aHami3 iH(popMalii y coliaJbHUX Mepekax Ta Ha-
BiTh BipTyasibHa peanbHicTs. CydacHi iH(popMariiiiHi cuctemMu 31aTHi iteHTH(]IKyBaTH 0c0o0y Ha JBOX CBITIMHAX,
3HATHX 3 PI3HUX PaKypcCiB Ta 3 pi3HUM OCBITICHHSIM. 32 BHPa30M OOIUYYSI YU IHTOHAIIEIO TOJIOCY BOHU MOXYTh
imeHTH}IKyBaTH IPUXOBaHI eMONii Ha CBITVIMHAX Ta BCTAHOBUTH NMPHUYETHICTH ocodu 1o kpuminamy [8]. Lli Tex-
HOJIOTii BUKOPHCTOBYIOTH SIK IHCTPYMEHT, 1[0 HA/JAE JOIIOMOTY IPABOOXOPOHIISM ITiJl Yac CTEKCHHS; BH3HAYCHHI
3aCy/KEHHX 3 HU3bKHM PU3MKOM PELHMBI3MY 3 METOI0 BCTAHOBJICHHS MOXJIMBOCTI X I0CTPOKOBOTO 3BiIbHEHHS;
HaJaHHA iHpOpMAMii I yXBaJeHHs MICISICYIOBUX PIICHb, HATIPUKIA MiACTABH U MOXKIHBOTO YMOBHO-JIO-
CTPOKOBOT'O 3BIJIbHEHHS; [UIS MIATPUMKH MPUHHATTS PillleHb AOCYAOBOTO PO3IVISLY, HAPHKIAZ Ul BHU3HAYCH-
HSl CYMH 3aCTaBU UM TPUBAJIOCTI BUPOKY. OMHAK iCHy€e BemUKa HeOe3IeKa OTPHMAHHS HEKOPEKTHHX Pe3yJbTaTiB
BUKOPHCTAHHS IHCTPYMEHTIB BEJIMKHX AAHUX y CHCTEMI KPHMIHANBHOI IOCTHIIi Yepe3 BiJCyTHICTh LIIKOBHTOI
00’ €KTHBHOCTI HAaOOPIB AHUX Ta YIEPEHKEHICTH KOMII IOTEPHOI CHCTEMH J0 MIEBHUX BEPCTB HACEICHHS, 30KpeMa
TeMHOLIKipux [9].

[IInpokoro 3acTOCYBaHHS y KpUMIHAILHOMY CYTOYMHCTBI HAOYJIH CTAaTUCTHYHI MiXOAH Ta iHQOpMaIliiHi
TEXHOJIOTI1 JIs aHaJli3y JOKA3iB Ta OLIHIOBAII iX BiJIIOBITHOCTI IO pO3CIIi{yBaHHs, CYIOBOTO MPOIECY, JOTPUMaH-
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HSI HOPM TOIIIO, 30KpEeMa TEXHOJIOTiS MAIIMHHOTO YHTAHHS, 0 BKITIOYAE AHAJITHKY Ta MIPOTHO3HE KOAYBAHHS IS
knacudikanii qokymenTiB [10]. L1 TexHomoris edexTuBHa miJ yac (opMyBaHHS JOKa30B0oi 0a3u AJisi 00IpyHTOBA-
HOTO BUPIMIEHHS] KPUMIHAILHOTO TIPOBAKEHHS Ta MMPOBEACHHI aHATIITHKH JIOCYJOBHUX PIllICHb.

BuxopucTtanHs HOBITHIX iH(OpMaLiHHUX TEXHOIOT1H, TAKUX SIK AJITOPUTMH IITYYHOTO iHTEJIEKTY Ta TeX-
HOJIOTi1 BEJIMKKX JaHUX, — [Ie HaIIWHUKM IHCTPYMEHT MiATPUMKH MIPHHHATTS PIICHb Y KPUMIHAILHOMY CyJIOYHH-
CTBI, II0 MOXKe OyTH HaJI3BHYAHO KOPHCHHI ISl CYJOBOi CHCTEMH 3aralioM, 30KpeMa JUTs MIPU3HAYCHHS 3aCTaBU
9YH TOKapaHHs 32 BUPOKOM, BCTAHOBIJICHHS BUHM YW HEBUHYBATOCTI, JUIS OIIHIOBAHHS Ta 3MEHIIECHHS KiJTBKOCTI
HECIPaBEUTUBUX BHPOKIB.

OxHa 3 BAXJIMBHX cep 3aCTOCYBaHHS 1H(QOPMAIIHHAX TEXHOJIOTIH — 1€ CTBOPEHHS KPUMIHAIBLHUX PO-
(i7iB 37MIOYMHIIIB 3 METOI0 BCTAHOBUTH WMOBIpHi B3a€MO3B’SI3KH MK JIeMOrpa(iuHUMH XapaKTePUCTUKAMH 3J10-
YHHIIA, COLIaJBHOTO CTATYCy, OCBITOK, CIMEHHUM CTaHOM, CTATUCTUYHUMH JaHUMHU TIPO 3JI0YUHH, BINOYTHH Tep-
MiH MOKapaHHs, MOMEPEIHI0 KPUMIHAIBHY ICTOPIl0, HASBHICTE YMOBHUX TOKapaHb, JOCTPOKOBOTO 3BUTbHEHHS,
MOTHUBAHICTIO BUHTH Ha BOJIO TOIIO.

3aBIaHHs eMIIPUYHOTO aHaIi3y HAIIMX JOCIiIKEHb MOJIArajo Y BHSBIEHHI 3Ha4yIIUX (hakTopiB, sKi
BIUTMBAIOTh HAa CXWJIBHICTH 3aCY/DKCHHX IO MOBTOPHOTO BUYMHEHHS 3JIOYMHIB, Ta KIACH(IKAIlis 3aCyKEHUX Y
BIIHOCHO OJHOPiJHI IPyNH 3 METOIO MependadeH s IXHbOI CXMIIBHOCTI 10 MaOyTHiX peruauBiB. Bubipky Oyino
c(hopMOBaHO Ha OCHOBI CTAaTUCTHYHHUX JaHUX colliojoriqaoro onutyBaHHs 13010 3acymkeHux, sKi BigOyBarOTh
MOKapaHHs y MEHITeHIIapHuX 3aKiagax YKpainu. i1 npoBeneHHs eMIipUYHUX JOCTIHKEHh BUKOPUCTAHO TaKi
3MiHHI:

* PeriuuB (HasiBHICTH peruauBiB): 0 — Hi,1 — Tak;

* Crarb: 1 —49om., 2 — KiH.;

* Bik: 1 — 1o 18 pokis; 2 — Big 18 1o 30 pokis; 3 — Bix 30 no 45 pokis; 4 — crapuri 45 pokis;

* Bik 1 (Bik Ha MOMEHT TIEpIIIOTO 3aCy/PKEHHSI 10 pealibHOi Mipu mokapaHHsi): 1 — mo 18 pokis; 2 — Bix 18
10 30 pokiB; 3 — Bin 30 1o 45 pokiB; 4 — crapuii 45 pokiB;

* Bik 2 (Bik Ha MOMEHT IIEPIIOTO 3aCy/PKEHHS JI0 peabHOT UM YMOBHOT Mipy TIOKapaHHs): 1 — 10 18 pokiB;
2 —Bix 18 1o 30 pokiB; 3 — Big 30 mo 45 pokis; 4 — crapri 45 pokiB;

* Cimeitauii cran: 1 — BUIbHUH, 2 — OIpYKESHUH;

* Ocgita: 0 — HemoBHA cepenHs, | — cepenns, 2 — cepeiHsl crieniaibHa, 3 — HeTOBHA BUIIA, 4 — BUIIA;

* Micie npokuBaHHS (Ha MOMEHT 3aCy/DKCHHS JI0 peaibHOT MipH rmokapaHHs): 0 — ClIbChKa MiCIIEBICTb,
1 — MiCBbKa MICIIEBICTB;

* Bup 3aifHATOCTI (Ha MOMEHT 3aCy/DKEHHS JI0 peabHOT MipH mokapaHHsi): 0 — 6e3po0iTHHi, 1 — yacTkoBa
3afHATICTh, 2 — IOBHA 3aHHATICTD;

* KinbkicTh cymumocteit (10 peabHOi MipH TOKapaHHS);

* JlocTpokoBi 3BiIbHEHHS (HASBHICTh TOCTPOKOBUX 3BUTbHEHB): 0 — Hi, 1 — Tak;

* YMOBHI cyAMMOCTI (KUTbKICTh YMOBHHUX CYIUMOCTEH);

* MoTwuBarlist (HassBHICTh MOTHUBAILiT 1 3BUTbHEHHS): 0 — HI, |1 — Tak.

Jlist 6araroBEMipHOTO TpyIyBaHHs 00’ €KTIB (3aCy/PKEHUX) BUKOPUCTAHO KIACTEPHUHA aHali3 (pO3OUTTS
MHOXXHHHM €JIEMEHTIB Ha BIIHOCHO OJHOPiJIHI IpyIH, abo kiacTepu. Po3B’s13koM 3amadi kinacudikanii € BiiHeceH-
HSI KOKHOTO 3 00’ €KTIB JJAHHX JIO OJHOTO (UM JICKUIBKOX) 13 Hallepe ] BA3HAYCHUX KJIACiB 1 MOOY/I0Ba y KiHIICBOMY
pe3yibTaTi OHUM 13 METOMIB Kiacu(ikalii MoJeli JaHuX, 10 BU3HAYAa€ PO3OUTTI MHOXKUHHU 00’ €KTIB JaHUX Ha
kmacu [11].

YV pesynbTari 3acTOCyBaHHS METO/IB JIepeBa KiacTepusallii (joining) Ta k-cepeqHixX y cepeJoBHUIIIi CTaTuc-
TAYHOTO IMakeTa Statistica OTpUMaHO KOMIT IOTEPHY MOJIEITb, 110 BU3HAYA€E PO3OUTTS MHOKHUHU 00’ €KTIB TaHUX Ha
knacH (puc. 1-2). Buokpemieno 2 xiiactepu. Haitbinpmunii BIUIMB Ha PO3MOJLT 3aCyIKEHUX Ha TPYITU Ma€e 3MiHHA
KimbkicTs cynumocteid. BoHa € 0CHOBHUM 1HIIMKATOPOM BUCOKOi HMOBIPHOCTI CKOEHHS KPUMIHAIBHUX PEITUIUBIB.
Baromumu (akropamu Ui IPOrHO3YBaHHS MOBTOPHUX 3JI0YHHIB € TAKOXK BiK HA MOMEHT IEPIIOTrO 3aCy/KEHHS
JI0 peaybHOT MipH MOKapaHHs, Bik HA MOMEHT TEpPIIOro 3aCy/KSHHS JI0 peajbHOT Y YMOBHOI MipH MIOKapaHHs),
HasBHICTb JOCTPOKOBUX 3BUJIBHEHDb Ta KUIbKICTh YMOBHUX CyAMMOCTeH. [HIIII aHaMi30BaH1 MOKa3HUKH (CiIMEHHUMA
CTaH, OCBiTa, MiCIle MPOKUBAHHS, Bl 3aHATOCTI, MOTHBOBAHICTh) CYTTEBO HE BIAPIZHSAIOTHCS IS 3aCy/PKEHHX 3

PI3HUX TpYIL
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Tree Diagram for 13 Variables
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Puc. 2. I'padik cepenHix I KOXKHOTO KilacTepa

Jo mepmroro kiactepa BBiHIUIM 3363 3acymKeHHX 3 BUCOKMM PH3MKOM PEIHUINBI3MY (Y CepeIHbOMY
0,99), sixi OTpHUMaH CBOIO MEPIIY CYAUMICTb (JO YMOBHOTO UM PEaIbHOTO TEPMiHIB 3aCYKECHHSI) Y MiUTITKOBOMY
a00 MomoaoMy Billi (puc. 3). BiBMIICTh 13 HUX MaJTH HE MEHIIIEC OJJHOTO YMOBHOTO 3aCY/DKCHHS Ta KOXKCH JAPYTHHA
OyB 3BUIBHEHHH TOCTPOKOBO (JI0 IOTOYHOTO 3acy/KeHHs). Jpyruii kinactep chopmyBanu 9529 3acymkeHHX 3 Bi-
HOCHO HM3BKHM PH3HKOM peluanBiamMy (y cepenabomy 0,3), sIKi IepeBaykHO BIeplie Oyan 3acy/DkeHi (10 yMOBHO-
TO YU peaIbHOTO TEPMiHIB 3aCymIKeHHS) y cepeqHboMy Bini. Menie 60% 3 HUX Oyiu 3acymxeHi yMOBHO, 18% y
MUHYJIOMY OYyJTH 3BUTBHEHI TOCTPOKOBO (pHC. 4).
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Descriptive Statistics for Cluster 1
Cluster contains 3363 cases

Mean | Standard  Variance
Variable Deviation
Peunaue 09922691 0,087600 0.007674
Bik 3,264347 0581797 0.338488
Crats 0,970265 0,169882 0,028860
Bik1 1,762712 0531753 0,282762
Bik2 1,617901 0,532692 0,283760
Micue npoxuBaHHA 0.618198 0,485901 0.236099
Bug aaliHATOCTI 0,785608 0,713268 0,508752
OceiTa 1,192090 0,833902 0.695392
KinbkicTe cyanmocTen 4639607 1,861121 3.463773
YMOBHI 3aCyeHHA 1,352661 1,850104 3422886
CiMeiHuii cTaH 0,220934 0,414938 0,172173
[locTpoKoBI 3BINBHEHHA 0602438 0,489467 0,239578
MoTtueauis 0.831698 0.374190 0.140018

Puc. 3. Cepeani 3Ha4eHHS

3MIHHHX JUTSI 00’ €KTIB Kiactepa 1

Descriptive Statistics for Cluster 2

Cluster contains 9529 cases

Mean | Standard @ Varance

Variable Dewviation

Peuuame 0.316822] 0,465262 0,216469
Bik 2,930423 0.699111 0,488756
Crate 0913842 0,280612 0,078743
Bik1 2.350089 0,691354 0477971
Bik2 2,250918 0,740675 0,548599
Micue npoxuBaHHA 0573932 0,494530 0,244560
Bua 3aiHATOCTI 0,944066 0,741817 0550292
Oceita 1,459859 0,977330 0,955174
KinbkicTe cyaumocTei 1,362307 0603678 0364427
YMOBHI 3aCyEHHA 0572778 0,954890 0,911816
CimeitHuit cTaH 0252178 0434285 0,188604
[locTpoKoBi 3BiNLHEHHA 0,187218 0,390107 0,152183
MoTtueauia 0,889915 0,313012 0.,097977

Puc. 4. CepenHi 3Ha4eHHsI 3MIHHUX ISl 00’ €KTIB KiacTepa 2

ITpoBeneHnit eMmiprn4HUA aHaNI3 Aa€ MiACTaBU 3pOOUTH BUCHOBOK ITPO Te, 10 MaKCHMAJIbHUH BIUIUB Ha
WMOBIPHICTh BUMHEHHSI KPUMIHAIBLHOTO PEIUINBY YHHATH KUIBKICTH MOMEPEIHIX CYTIMMOCTEH, Bik Ha MOMEHT
HEPIIOro 3aCyIKEHHs Ta MOONAXIUBICTh CYJOBOI CUCTEMH 0 0Ci0, 10 CKOINK 3JI04MH (HASBHICTh YMOBHHUX CY-
JUMOCTEH Ta JIOCTPOKOBHX 3BUIbHEHB). be3kapHicTh 4acTo MOPOIKYE CYMHIBHE BiIUYTTS BCEIO3BOJICHOCTI, a
«TIOPEMHi IHCTHTYTH» He CIIPUSIOTH O€3yMOBHOMY BUIIPABJIEHHIO 3aCy/KeHHX. ToMy Bce OUIBIIOT aKTyaJbHOCTI
HaOyBarOTh MOIYKH €(DEKTUBHUX PIllIeHb, SKI 3a0e31euarh Oe3MeKy CYCIUIBCTBY Ta Y TOH ke 4ac MOXKYTh CIIpHS-
TH 3MEHIIICHHIO JIep)KaBHUX BUTPAT Ha yTPUMaHHs yB’SI3HEHHX y MEHITEHI[IapHUX 3aKJIaiax, HalPUKIIA/ IUITXOM
MPOBAKEHHSI IHCTUTYT MPOOaIIii.

BucnoBku. Kpnminansae npodinoBaHHs He Hajae Oe3nepeyHnx A0Ka3iB s PO3KPUTTS CIPaBH UM I110-
SIBM HOBOI JIiHIT pO3CIIiTyBaHHs, OJJHAK HE MO)KHA 3arlepedyBaTH, 10 MPOodiTIOBaHHs 3JI0YHMHIIIB HE € KOPUCHUM
y JESKHX, X04a i BUHATKOBUX, BUNaAKax. [Ipo¢intoBaHHs 370UMHLIB €()EKTUBHE y CIIpaBax, MOB’sI3aHUX i3 3a-
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XOTUICHHSIM 3apyYHUKIB, TBAITIBHUKAMHU, ITiIIAaAMH, CEKCYaIbHUMH BOUBCTBAMH, CEPIHHUMH 3JI0YMHAMU Ta BH-
SIBICHHSIM aBTOPIB JIUCTIB 13 MOTPO3aMH.

[ToOymoBaHa KiTacTepHa MOJICIh HE HAJa€ 3arallbHUX IIa0JIOHIB 200 MOTHBIB JUIsl CKOEHHS KpUMiHAIBHUX
PELMIUBIB, ONHAK CIPOLIYE POSYMIHHS 3JIOYMHHOI MOBEIIHKHU Ta 3B’SI3Ky MK JAeTalsIMHU MPOQUII0 3MOYHHLS Ta
HAJIa€ MiITPUMKY MPHU MPUAHATTI PillleHb Y KPUMIHAIBHOMY CYTOYWHCTBI, HAPUKIIA] JUTSl BUSBJICHHS Iaxpaii-
CBKUX [Iiif, IPOTHO3YBaHHS HMOBIPHOCTI PEUANBIB, 3MCHIIICHHS YIIEPEIKEHOCTI Y MPOIECi MPUHHATTS JOCYIO-
BUX YW CyNOBHUX pimeHb. OHaK HEOOXiTHO MPOBECTH HabaraTo OiNIbINe OCIIIKEHb, TMEePIl HiX KpUMiHAJIbHE
npo¢II0BaHHA CTaHe 3arajlbHOBU3HAHUM AK HaliHHUI IHCTpYMEHT KpuMiHaTicTUKU. OIHUM 13 HACTYITHUX €TaIliB
JTOCITIJDKEHHS MOXKE CTATH KiIacu(ikallis 3acyKeHUX 00 HMOBIPHOT CXMIIBHOCTI JIO PEIIMIUBIB HA OCHOBI aHa-
T3y IXHIX CTAaTHCTUYHUX Ta TUHAMIYHUX XapaKTEePUCTHUK.
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ITPO KPUMIHAJII3ALIIO ITPOITATAHJIU B YMOBAX POCIMCBKO-
YKPATHCBKOI BIMHU: BITUN3HSHUN TA MI)KHAPOJJHUM TOCBIJ

Hopywerno numanms w000 eapanmyeanHs inpopmayitinoi besnexu 0epicasu 8 ymosax pociticbko-Ykpaincokoi
BIlIHU, OCKINbKU BNAUG HA JIOOCLKY NCUXIKY 3a O0NOMO2010 NPONA2anou Hao3euuauno Hebesneunui. Ilpoananizosano
peakyito Yxpainu ma Ooesaxux Kpain €8poneticbko2o coio3y Ha NOWUPEHHs POCIlICLKOI nponazanou. 3anposadicenHs
KPUMIHAIbHOT 8I0N0GIOANbHOCHI 30 GUKOPUCTNAHHS NPONACAHOUCTCLKO20 CUMB0Ny Z — ye HeoOXiOHa 8i0Nn08idb Ha No-
wiupernts ingopmayii oo niompumxu gitiHu. P kpain maxodic 3anpoeadus KpUMIHAIbHY 8I0N0BI0ANbHICMb 3d NO-
wiupents pociticokoi nponaeanou. Ha oicane, neena xamezopis ocio sipums y OeHayuikayiro i nowupioe 8ionogioxHy
CUMBOTIKY 8 NYOIIYHOMY npocmopi. Yu ModiCHa npumsaeHymu maxy ocooy 00 KpUMiHanbHoi 8ionosioansbHocmi 8 Ykpaini
ma Kpainax €C, akuo ocoba eipums nponazanoucmcuKit mawuni? Jlociodcenns € npeomemom 0ist ROOAIbWUX HA-
VKOBUX OUCKYCIIL.

Knrouosi cnosa: pociiicoka nponazanoa, ingpopmayiiina silina, ingpopmayitina besnexa, cumgon Z, KpUMiHaibHa
8I0N0GIOANLHICb.

Mazepa S.

On criminalization of propaganda in the context of the Russian-Ukrainian war: national and international
experience

This article raises the issue of ensuring information security of the state in the context of the russian-Ukrainian
war, because its influence on the human psyche through propaganda is extremely dangerous. The article analyzes the
reaction of Ukraine and some European Union countries to the spread of russian propaganda. Criminalizing the use
of the propaganda symbol Z is a necessary response to the dissemination of information in support of war. The issue of
ensuring the constitutional principle of freedom of speech becomes acute, but there should be no doubt if the propaganda
symbols are perceived clearly. Supporting, endorsing or justifying war is against the basic principles of the European
Convention on Human Rights to ensure world peace. There should be no misunderstanding about the purpose of using
the symbol Z if it occurs in words written in the Cyrillic alphabet.

A number of countries have also introduced criminal liability for the spread of russian propaganda. However,
the position of legislators regarding the motivation of the crime is ambiguous. Unfortunately, some people believe in
denazification and spread the corresponding symbols in public spaces. Is it possible to hold a person legally responsible
in Ukraine and EU countries, if the person believes the propaganda machine? In Ukraine, such people, regardless of
their intentions, will be prosecuted. And in some European countries, there is a trend of not bringing people to justice if
a person believed in the liberating nature of the russian-Ukrainian war. This subject needs further scientific discussions.

Keywords: Russian propaganda; information war, information security; symbol Z, criminal liability

ITocranoBka npodaemu. Crorofui B YkpaiHi TpuBae moBHOMacIuTaOHa BiifHa, 1 Hama kpaiHa poOuTs yce
MOYJIMBE 100 3aXHCTUTH CBIH HApOJ 1 CBOI 3eMili. BaXkIMBO yCBiIOMITFOBATH, IO BilffHA BigOyBa€ThCS TAKOX B
iH(OpMaIiifHOMY TIPOCTOPI, 1[0 HE MEHIII HeOEe3IIEYHO BIUIMBAE HA CBiIOMICTh 0CO0OH i cycmiiabeTBa. Takuil BIUIUB
3IIHCHIOETHCSA HAa OCHOBI BUKOPHCTAHHS TaKUX HAHOIIBII MOMUPEHUX IHCTPYMEHTIB iH(OopMaIiiHo1 (TiOpUIHOT)
BilfHH, SIK ponarasja i ¢eiikoBi HoBUHU. Ha Hamry 1yMKy, OJHUM 3 NIPIOPUTETIB y MOJITHII AepKaBU Ma€e OyTH
rapaHTyBaHHs Oe3leku B iH(pOpMaIiitHOMy MpocTopi SIK CKIAJI0BOI HamioHAIBHOT Oe3mneku. Hame nocimimkeHHs
MIPUCBSIUCHE aHATI3y OCTaHHIX 3MiH y KpHUMIHAJIbHOMY 3aKOHOMAABCTBi, SIKHMM 3alPOBAKCHO KPHMIHAJIBHY
BiJINIOBIIAIBHICTh 32 MPOIAraHay i CyMiKHI Jil B yMOBaX BiiHHA. Un OyJe HECTH KpUMIHAIBHY BiINMOBIAAILHICTD
0co0a, siKa IOIIMPIOE Y COIaIbHUX Mepekax iH(OpMalliio Ipo BUIIPABAYBAHHS BIMHHU, BUXBAIS€E POCIHCBHKY
apMir0, BUKOPHCTAHHS CUMBOJY Z, SIKIIIO BOHA BIpUTh POCIHCHKIN MpoTarani i BBaxkae BiifHY BU3BOJBHOO. SIK 11e
Ipalftoe B YKpaiHi i B kpaiHax €BpoI.
© Csitnana Masena, 2022

176 ISSN 2524-0129 (Print) / ISSN (2664-5718) (Online). AkTyanbHi npobnemMn npaso3HascTBa. 3 (31)/2022



KpuMiHanbHe npaBo Ta KpuMiHonoris. KpuMiHanbHO-BMKOHaBye npaso. KpuMMiHanbHUI npouec Ta KpuMiHanicTmka.
CynoBa ekcrneptusa. OnepaTMBHO-pO3LWYKOBa AisnbHicTb. CyaoycTpin. MNMpokypaTypa Ta agBokaTypa.

AHaAJi3 ocTtaHHix Aociimkens i myomikamiii. [IpoOGnemamu 3abe3mnedeHHs iHPoOpMaIiiHOI Oe3meku
zaiimanucs I1. I1. Anpymiko, O. B. boituenko, M. B. KapueBcbkuii, €. B. Jlanyk, A. M. IIputyna, H. A. CaBiHoga,
B. B. lllabnuctuii Ta iH. Bapro 3a3Ha4nTH, M0 CIIpoOH aHaTi3y BKa3aHOI MPOOIEMH 31CHIIA HAYKOBIII B TaTy35X
iH(pOopMaLiHHOTO, KPUMIHAIBHOTO Ta aIMIHICTPAaTHUBHOTO Mpasa. [IpoTe KOMIUIEKCHE TOCIiIKEHH KPUMiHAIBHO-
MPaBoOBOI MPOTHIIT IpoTIaraH/i K IHCTPYMEHTY iH(pOpMaIliiiHOT BilHU Ha CHOTOJIHI BiJICYTHE.

MeTo10 CTATTIi € TOCHIKEHHS! KpUMIHAJIBHO-IIPAaBOBOI MPOTHIT Mpomarani Sk 3arpo3i inpopMariitii
Oe3relli B yMOBaxX pOCiHChKO-yKpaiHChKOT BiiHH. OKpeMy yBary Oy/e NMpUIiIeHO BU3HAYCHHIO HAMIpPiB 0CO0H Y
MOIIUPEHH] NPOMaraHy B myOIiyHOMY IIPOCTOPI.

Bukaan ocHoBHOro marepiany gociigxkeHHsi. ChOTOJIHI Y CBITI CIIOCTEpITraeThCs BUKOPUCTAHHS
HOBITHIX 1H(OpMAaLiIHHUX TEXHOJIOTIH), SKi BIUIMBAIOTh HA CBIIOMICTh TPOMAJISIH Ta CYCIILIbCTBA B LIJIOMY. Takuii
BIUIMB MOXKE CXHJISITH A0 BYMHEHHS 3JI0YMHIB, B TOMY YHCII CIIPSIMOBAHUX Ha MIATPUMKY POCIHCHKO- YKpaiHCHKOL
BiiiHU. 3 ogHOrO OOKY, Jep:kaBa Mae 3a0e3neunuTd iH(opMalliiiHy Oe3neKy, B TOMY YHCIi OOMEXUTH BHUKH[ B
iH(popMaIiiHUE MpocTip mporaran iy 1 Gerkis, o0 yOe3meynTH TPOMAJISH Ta CYCIIUILCTBO BiJl MAHITYJISINH 1
HEraTUBHOT'O BIUIMBY, 3 1HIIOTO OOKY MOCTa€ MUTAaHHSA cBOOOAU AyMKH i cioBa. [Tomituka €Bponelicekoro Coro3y
CIIpsIMOBaHA Ha 3a0€3MEYCHHS [[LOTO KOHCTUTYIIIMHOTO MPHHIIHITY, II€ TOSCHIOE ICHYBAHHS IIPOIAraHINCTCHKIX
3ac00iB MacoBoi iH(oOpMaIlii, Xoua Ha HaIly TyMKY, BOHH OJTHO3HAYHO MalOTh OyTH 3a00pOHEHI.

Baxxaemo, 110 HeoOXiTHO PO3PI3HATH MOHATTS iH(hopMaIliifHOT Ta KibepOe3eku, OCKUIbKH iH(opMarliitHa
Oe3reka Ma€e 3HaYHO MIMPIIE 3HAYCHHS, TOMY Ba)KKO IIOTOAUTHUCS 13 BUKOPUCTAHHSIM [IHOTO MOHATTS Y TOCIIKSHH]
O. B. boiixko [ 1], skuii BUCBITIMB MPOOIEMHI MTAHHS Y MiXKHAPOTHOMY CIIBPOOITHUIITBI IIPAaBOOXOPOHHHX OPTaHiB
JiepkaB y raiysi 3abe3neueHHs iHpopMariiHoi Oe3mneku, a came: kibepbOesneku. Y Crparerii iHdopmMamiiHO1
0e3MeKH, sika 3aTBep/DKeHa YKa30M mpesusieHTa Ykpainu Bin 28 rpymas 2021 p. Ne 685/2021, 3a3HaueHo, 1o
iHdopmariiina Oe3meka YKpaiHM — CKJIaJioBa YaCTHHA HAIlOHAIbHOI Oe3meku YKpaiHu, CTaH 3aXUIIEHOCTI
JIEPKABHOTO CYBEPEHITETY, TEPUTOPIATBHOT ITICHOCTI, AEMOKPATUIHOTO KOHCTHTYIIHHOTO JIA/Y, IHIIHX KUTTEBO
Ba)KJIMBHUX IHTEPECIB JIOIMHU, CYCIIIBCTBA 1 JEp)KaBH, 3a SKOTO HAC)KHUM YHHOM 3a0€3MeUyIOThCS KOHCTHUTY-
ilHI TIpaBa i CBOOOIM JIIONWHYU Ha 30MpaHHs, 30epiraHHs, BUKOPUCTAaHHS Ta MOMIMPEHHS iH(opMarlii, 1oCcTyT 110
JOCTOBIpHOI Ta 00>€KTUBHOI iH(pOpMallii, icHye e(heKTUBHA CUCTEMa 3aXUCTY 1 MPOTUIl HAHECEHHIO KO Yepe3
MOIIUPEHHST HETaTUBHUX 1H(OpPMAIIMHUX BIUIMBIB, Y TOMY YHCJI CKOOPAMHOBAHE MOUIMPEHHS HEIO0CTOBIpHOI
iH(popMalii, 1ecTpyKTUBHOI MPOIArany, iHuX iHpopMaLiiHUX onepaliil, HeCaHKI[IOHOBaHE PO3MOBCIOXKEHHS,
BHKOPUCTAHHS ¥ TMOpYIIeHHS IUTiCHOCTI iHdopMarii 3 oOMexeHum npoctynoMm [2]. Tomy mnommpeHHs Ghei-
KiB 1 mpomaranjn — 1e 0e3nocepenHe MocAraHHsa Ha iHopManiiiHy O0e3neky KpaiHu, TOOTO Ha BperylbOBaHHMA
HOpMaMH TIpaBa TIOPSIOK CYCITIJIbHUX BITHOCHH, 1110 3a0e3medye pearizaiito iHpopMaiiitHoi morpedu QiznaHux
Ta IOPUANYHUX 0Ci0, CyCHiIbCTBA, epkaBu [3].

[{ikaBUMU € TIO3HUIIIT BYCHUX, SKi 3aiIMAIOTHCS PO3POOKOIO MPOOIIEM 1010 3a0e3neueHHs iHPopMaIliiHOT
6esneku. Tak, M.B. KapueBcbkuii akieHTye yBary Ha iHGoOpMaUiiHUX MOTpedax TIpOMasH, CyCHiJIbCTBA,
JIepXKaBH, sKa BKJIFOYae: 1) BIIHOCUHM MIOJ0 3a0e3edeHHs JAOCTYIy 10 iHPOpMaIliiHIX pecypciB; BiIHOCHHH
o0 (hopMmyBaHHs iH(GOPMAIIHHOTO PECypCy; BIIHOCHHU 111010 3a0e3neueHHs (DyHKI[IOHYBaHHS 1H()OPMAIIHHUX
TEXHOJIOTIH K 3ac00iB ToCTYyIy A0 iHhOopMaIiiHOTO pecypey Ta oro hopmysanHs [4, c. 28]. B. B. lllabnucTuii
MiJKPECIIOE BaXUIMBICTh 1H(POpManiiiHoi Oe3neku JoAuHU, a He iHpopMauiiHOi Oe3MeKH IepKaBH, OCKLIbKH
MIPUBATHICTH Ma€ CTOSITH BUIIE myoOmiyHocTi [5]. Ha mymky B. M. [leTpuka, cTaH 3aXUIIEHOCTI IICUXIKH Ta 3710POB’sI
JIONVHU BiJl JECTPYKTHBHOTO iH(OpPMANiHHOTO BIUIMBY, SIKUI MPU3BOJUTH J0 HEaIeKBaTHOTO CIPHHHATTS HEIO
JificHoCTi Ta (a00) moripiieHHs 11 (i3MYHOTO CTaHy, CTAHOBHTS ITiIBAIMHY iH(OopMaIliitHoi 6e3nexu [6, c. 163]. H.
A. CaBiHOBa BBaXKa€ IIIHHOCTAMH iH(OPMAaLIIHHOTO CyCTiJIbCTBA AUCTAHIIMHI KOMYHIKaIlil, CBiOMICTb JIIOAMHU Ta
HACEJICHHS, a TAKOX TaKi pecypcH sk iHpopmarltis, iHpopMaIiitHi KoMIT I0TepHi TEXHOIIOTIi 1 3HaHHA [7].

Oco6a1BO HEOE3MEUHUM € Te, [0 METOIO JIEPKABU-arPECcopa € CTBOPEHHS UM MOTTHOICHHS BHYTPINIHIX
KOH(ITIKTIB 32 JIOMOMOTOI0 TIponaraljn Ta (erKiB A JOCATHEHHS 3JI0YMHHUX HaMipiB. Y CTarTi pO3DISTHEMO
BUKOPHCTAHHS Ta MONIMPEHHS MPONAaraHIiuCcTChKOT CHMBONIKH SIK IHCTPYMEHTY iH(pOpMaiiHOi BiliHu. Y KpaiHax
€BpOIEHCHKOTO COIO3Y 3alpOBaPKEHO KPUMIHAIBHY BiJMOBINAJIBHICTG 32 BUKOPHUCTAHHS CHUMBONY Z, SKHA
BHUKOPHUCTOBYETHCS JUIS [TO3HAYCHHS BiHCHKOBOT TEXHIKH POCIHCHKOI apMil Ta 3apa3 akTHBHO BUKOPHCTOBYETHCS B
ColliaJIbHUX MEpeKax JUIs MATPUMKH BiifHH.

barato yBaru mpuIinsSeThCS CTBOPEHHIO HOBUX IHCTUTYIIM 3 BHUSBICHHS 3JI0YMHHOI IPOMAraHId Ta
(hbelikiB 1 IbOMY NMUTAHHIO OyJle TPUCBIYCHO HACTYIHE NOCIIDKEHHS. Y CTaTTi MPOMOHYEMO 30CEPEAUTHUCS HA
3aco0ax KpUMIHAIBHOTO IIpaBa Ul MOJONAHHs IIi€l mpobieMu, Xo4a BOHH, Oe3IepeyuHo, € 3aco0aMu OCTaHHBOT
IHCTaHII].
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®DeHOMEH ITpoTaraH/Iy CsTae IaBHIX 4aciB, 1 aKTHBHO BUKOPHCTOBYBABCH Y ClIpaBax BipH i iepksw. [Ti3Hime
y TOJITHLI, aKTUBHO BUKOPHCTOBYBaBCsS y (alin3Mi, Hamm3Mmi, pamusmi. TepMmiH «pamusmy 3arnpoBaKeHHid
BiTHOCHO HENaBHO, Yy MapjaMeHTi MiJTPUMaA BHECCHHS IIOTO TEpMiHA JIO CIOBHHKIB [8]. 3a3Haummo, 0 B
JAHOMY JIOCIHIDKCHHI po3nisigaeMo (DEHOMEH MpoNaraHd B HETaTHBHOMY 3HAYEHHI, a caMe: BHKOPUCTaHHS
Ii€1 TEXHOJIOTIT 13 3JIOYMHHUME HaMipaMHy pO3MATIOBaHHS BOPOXKHEYI, IOCSATAHHS HA TEPUTOPialbHY IUIICHICTD
Ta MATPUMKH BilHU. [1i1 MM HOHATTAM pO3YyMIIOTh MOIIUPEHHS JesKoil iH(opMalii cepel MPOCTUX, HEBYUCHUX
0ci0, s3uyHUKIB [9]. My mHOOKO TMepeKoHaHi B CYTTEBIH POl MpoMaraHy sl YyTPUMAaHHS BIaIu OyIb-SKOO
MOJIITHYHOIO cujIot0. JIoBOI BAajie BU3HaYeHHA rpomnaranau y po6oti O. A. Camunncbkoi Ta B. M. dyparesa, siki
PO3KPHITH 3MICT TPOIAraH/iv K TPUBAJIOTO, MIJIECIPSIMOBAHOTO, OPTaHi30BaHOTO BILTMBY Ha MacOBY CBiJIOMICTb,
10 3I1HCHIOETBCSA 3a IOTIOMOTOI0 iH(pOpMAIITHUX Ta NCUXOIOTTYHUX 3ac001B Ta CIPSMOBAHOTO Ha (POPMYBaHHS
MIEBHOTO, 3a3/1aJeTiab NepeadaueHoro, HaCTPOK0 B CYCHUIBCTBI Ta CTaBICHHS 1O SBUINA, MOJIii, 0COOH, JepKaBH
touro [10]. BimuB npomaraniy Ha JIOICHKY CBIIOMICTh Y COLIABHUX MEpexax, MaHIIMyJ il Ta CXUISHHS 10
MIPOTHIIPABHOI MOBEIHKA — II€ cepiio3Ha 3arpos3a sk iH(opMariitHii Oesmeni aep)kaBH, TaK 1 HaI[lOHAJIbHIN
Oe3nerti, sika NOTpedye JeTaTbHOIO BUBUEHHS [T MOXIIMBOTO IPOTHO3YBaHHS Ta mpoTtuii [11].

Y 2014 p. OyIo 3anpoBaKEHO KPUMiHAIBHY BiJIIOBIAIbHICTH 32 BAKOPUCTAHHS CHMBOJIIKH PAJITHCHKOTO
pexumy, ae y cT. 436-1 KK Ykpainu nepeadaueHo KprMiHaJIbHY BiANOBiAaIbHICTD 32 BATOTOBJICHHS, TIOIIMPEHHS
KOMYHICTUYHOI, HAIMCTCHKOi CHMBOJIKMA Ta IpomaraHay KOMYHICTHYHOTO Ta HaIliOHAJI-COIialiCTHYHOTO
(HaLMCTCHKOTO) TOTaNITapHUX pexkuMiB [12], y 2022 p. 3anpoBaKeHO BiNOBIIANBbHICTh 32 MIPOIArany B 3aKia-
JlaX OCBITH Ta 3a00pPOHY Ha BHIIPABIOBYBAaHHS BIfHW, BU3HAHHS 11 IPaBOMIPHOI0, 3arepedeHHs 30poiiHoi arpecii
Pociiicbkoi @enepanii npotu Ykpainu, mopudikaiis ii yuacHukis [ 13]. Ase 3akoHOnaBelb Iepe] KpUMiHaTi3a1i€lo
JIisTHB, TIOB’SI3aHMX 3 BUKOPHCTAHHSAM II€BHOI CUMBOJIKH, 3aBKAM TOBUHEH CTABUTH IUTAHHS, UM € 51 CHMBOJIIKa
OJHO3HAYHOIO Y CHPUNHSATTI CyCIHiJILCTBOM 1 YM HE MOPYLIYETHCS CBOOONA AYMKH 1 BUpa)keHHs morisanaiB. Tak,
HaTpUKJIIal, CAMBOJIKa KOMYHICTHYHOTO TOTAIITAPHOTO PEKUMY MOXKE PO3IIISIATUCS K CUMBOJIiKa O0OpPOTHOU 3a
mpasa poboyoro kiacy. 3 omrsiny Ha e €CILI BBaxae, 1o oOMexeHHs1 CBOOOIM BUpaKeHHs MOIVISNIB Y CIIOCiO
MTOBHOT 3200pOHH KOMYHICTHYHOI CHMBOJIIKH € HEMPOIOPIIIHHNM, OCKIJIBKH 0OMEXY€E MPaBO Ha BUPAKECHHS THX
nomsiAiB, ki cymicHi 3 minsamu €KIJI (6opoTsba 3a mpaBa TpyniBHUKIB) [14].

AHai3 cyZ10BOT MPAKTHKH CBITYUTH MPO T, 10 KPUMIHAIBHI CIIPABU CTOCYIOTHCS OiJIbIlie BUKOPUCTAHHS
PaITHCHKOTO CHMBOJIKH, HiX TPOMAraHIACTCHKUX CUMBOMIB Z Ta V. UuMano KpuMiHABHHUX CIIPAB CTOCYETHCS
3a00pOHEHUX COIIANFHUX Mepe BroHTakTi, OMHOKIIACHUKH, JIe 3aCy/KeHI 0COOU MOIUPIOBAIN 1H(POPMAIIi0
IIO/I0 BUIPABIOBYBAHHS BiHU. BUKOpUCTaHHS CHMBONY Z y CYIOBill MPaKTHUI KBaIi(iKyeThCs SIK MPOMAraHaa
BilfHH. 3a TpomaraHjy KOMYHICTHYHOTO (HAIUCTCHKOTO) pexuMy Oe3 KBamiikamiiHUX O3HAK, 3aKOHOJABEIIb
nepeadaunB 0OMeXEeHHS BOJI1 Ha CTPOK JI0 I’ SITH POKiB a00 mo30aBiieHHs BOJI1 Ha TOW CaMUil CTPOK, 3 KOH(iCcKali€lo
MaiiHa a0o 0e3 Takoi. I, BiMOBIHO, BUMpaBIaHHS BIHH KapaeThCs BHIPABHUMH POOOTAMH HA CTPOK JIO JBOX
POKiB 200 apemnIToM Ha CTPOK JI0 IIeCTH MicCsIliB, 200 030aBIEHHSIM BOJII HAa CTPOK JI0 TPhOX poKiB. Hanpuxia, 5
POKIB 3 iCIIUTOBHM CTPOKOM 2 POKH OTpHUMaJia 0coda 3a Taliku y (elcOy1i B MATPUMKY POCIHCHKOI apMii.

VY 3akoni Ykpaiau «[Ipo 3ab0poHy mpomaraHayd poCIHCHKOr0 HAIMCTCHKOTO TOTATNITAPHOTO PEXKHUMY,
30poiiHoi arpecii Pociiicbkoi deneparii sk JepKaBU-TEPOPHCTA TPOTH YKpAiHH, CHUMBOJIKA BOEHHOTO
BTOPTHEHHsI POCIHCHKOTO HAIIMCTCHKOTO TOTANIITAPHOTO PEXKUMY B YKpaiHy» UiTKO MPOIKCAHO, IO MPOMaraHaa
POCIMCEKOTO HAIMCTCHKOTO TOTAIITAPHOTO peXHMy, 30poitHOi arpecii Pocilicekoi ®eneparii sk aepxaBu-
TepopucTa MPOTH YKpainu 3aboponseTses [15]. BukopucTaHHS CUMBOIIKA BOEHHOTO BTOPTHEHHS POCIHCHKOTO
HAICTCHKOTO TOTAIITAPHOTO PEKUMY B YKpaiHy BiJIMOBIJHO 0 YMOB, BU3HAYCHUX III€I0 CTATTCIO, € OKPEMHUM
BUJIOM IIPONaraHau pociiChKOro HAIlMCTCHKOIO TOTANITapHOTO pexuMy, 30poiiHoi arpecii Pocilicekoi @enepartii
SK Jep)KaBU-TEpOpHUCTa MPOTH YKpainu. OXHUM i3 BUAIB BUKOPHUCTAHHS CHMBOJIKM BOEHHOTO BTOPTHEHHS
POCIHCBHKOTO HAIUCTCHKOTO TOTANITAPHOTO PEXKUMY B YKpaiHy, 30KpeMa, € BAKOPUCTAHHS JIATHHCHKUX JITEp «Z»,
«V» okpemo (0e3 MpaBOMiIpHOTO KOHTEKCTY a00 B KOHTEKCTI BUIIPaBIaHHS 30pOWHOI arpecii mpotu YKpaiHu 4u
IHIIMX BOEHHUX Jiif) a00 NUISIXOM 3aMiHU LIUMU JITepaMH KUPHIHYHUX JiTep «3», «C», «By», «D» un iHImUX JiTep
B OKpPEMHX CJIOBaX 3 Bi3yalbHUM aKIIEHTOM Ha IHX JliTepaX. BUHHI y mopyIeHHI BUMOT 1100 3akoHy (i3uyHi Ta
(ab0) ropuanuHi 0cOOM, TTOCAIOBI 0COOM IOPUANYHUX OCI0, TOCAZOBI OCOOM OpTraHiB JepKaBHOI BIaJId, OPraHiB
MICIIEBOTO CAMOBPSITyBaHHS HECYTh BIIMOBIAABHICTD BiIIOBITHO 70 3aKoHY [15].

IlikaBUM € €BpOTMEHCHKUI JOCBIJ 3alpOBAKEHHS KPUMIHAIBHOI BiJMOBIJAIIBHOCTI 32 BUKOPUCTAHHS
cumBony Z. Tak, cymus MarmeOyp3bkoro cymy, goktop Jlopenn bome mimkpeciroe, mo HEOOXITHO 3BEpPHYTH
0COONHBY yBary Ha HaMipH ITiJ 9aC BUKOPHCTaHHS KOHKPETHOO 0CO000 ITponaraHIucTchkoi cumBoutiky. [Tpodecop
[TaitH momyckae, mo MponaraHAMCTChKa MallliHA SKICHO MPAIIOE 1 YMMAJIO JIFONEH BIpATh y «ICHAIU(IKAIII0,
a TOMY BB@)XaloTh BiliHy NpoTH YKpaiHU BUIPABAAHOIO 3 TOYKH 30py MiKHapoxHoro mpasa [16]. 3 Touku 30py
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KpUMIHAJILHOTO TIpaBa, I1e MPU3BOIUTH 10 pakTiHaHOT oMtk (§16 a63.1 . 1 KpuminanasHOTo KOnekcy HimeuunHu
[17]). Y upomy BUMAAKy BiJIMIOBigHA 0CO0a HE BBAXKAE€ MOXKIIMBUM BEJCHHS 3arapOHUIILKOI BittHU. OTKE, yMUCTY
010 HASBHOCTI TPOTHUIIPABHOTO TPEAUKATHOTO 3JI0YMHY HeMae i ocoly Oynie BumpaBnaHo. Takox y HiMeuunsi
Jie 3a00poHa reopriiBcbkoi OpaHXeBO-4OPHOI CTpiukH. 3 yaciB €BpoMaiinany Ta BiiiHM B YKpaiHi reopriiBcbka
cTpiuka OyJia CHMBOJIOM ITiITPUMKH 30BHINTHBOTIOITHIHOTO Kypcy Kpemuis, 30kpema BiiicbKOBOTO BTpy4aHHs Pocii
Ha KpuMcrkomMy miBocTpoBi Ta B cxifHii YKkpaini. CTpiduka cTana IeHTpaJlbHUM CUMBOJIOM aHTUMaiinany. Hapasi,
HWMOBIpHO, 1Ie OiJIbIIIE HE 03HAYAE TIEPEMOTY B HIMEIIBKO-PaJITHCHKIH BiifHI, a miaTpuMky ypsny [lyrina [18].

VY Jlutsi Tenep 3a00pOHEHO BUKOPUCTOBYBATH CHMBON Z Y IMyONiYHUX MiCIIX. JINTOBCHKUIA MapiIaMeHT
y BinbHroci npuiiHsIB 3MiHM JI0 3aKOHY, 3TiJHO 3 SKHUMH CHMBOJ, SIKHH YacTO MOXHA IMOOAYUTH Ha POCIHCHKIH
BiliCbKOBIM TexHili B 30HI OoHoBHX [iii, 3a00poHeHO. JliTepy BHUKOPHUCTOBYIOTh NMPUXHIBHUKH POCIHCHKOT
3arapOHUIIBKOT BiliHH B YKpaiHi 1 ii po3mupoByIOTS K «3a IepeMory». Takox 3a00pOHEHO HOCIHHS FeopriiBChKOT
CTpIYKH, siKa momyssipHa B Pocii sk HallioHAIEHI CUMBOII. 3T1THO 3 HOBOFO IIOCTaHOBOK, CHMBOJIU Ta FEOPTiiBChKa
CTpiUKa MPHUPIBHIOIOTHCS 10 HAMCTCHKOI Ta PAIMHCHKOI CHMBOJIIKH, HAIPUKJIA CBACTUKU UM CEpIia Ta MOJOTA,
skl 3a00poHeHi y myoniunux Micisax y kpainax €C ta HATO [19]. 3a cnoBamu peunuii napiaamenty EcTowii,
CUMBOJ Z, SIKAH 4aCTO MOKHA ITOOAYUTH Ha POCIMCHKIN BIHCHKOBIN TEXHIlll B 30HI OOHOBHX JIiH, O1JIbIIIE HE MOXKHA
nokasyBaru. Te came cTocyeThes «Vy, o o3Havae «sila v pravde» («Cua B ipaBmi») [20].

3oLy Ha TOCBi I €BPOIIEHCHKUX KpaiH, OCTaE MUTaHHS KBaJIi(hiKallii BHKOPUCTAHHS TPONaraHIuCTChKUX
CHUMBOJIIB SIK IIporaranu BiifHu 3a cT. 436 KK Ykpainu, a ve 3a cT. 436-1 KK Ykpainu « BUroroneHHs, MOIMIUPEH-
HSl KOMYHICTUYHO1, HAIIMCTCHKOI CHMBOITIKH Ta MPOTIaranja KOMyHICTHYHOTO Ta HaIllOHAJ-COIiaJIiCTHYHOTO (Ha-
IUCTCHKOT0) TOTANITAPHUX PEXKUMiBY». Ha Harry 1yMKy, CYMi>KHUMU € MpoTarania BiifHU, IpoTaralia CHMBOIKH
TOTAJITAPHUX PEXKHMIB, BUIPABIOBYBaHHS BIMHM Ta KoiaOopalliifHa NisJbHICTh Y KOHTEKCTI TpOIaraHgd B
3aKjanax OcBiTH. JlesKki BYCHI IPOIMOHYIOTH 3allPOBAIUTH OKPEMY KPHMIHATBHO-IPABOBY HOPMY, MOTHBYIOUH
IIe TUM, [0 TIPOITHOPOBAHO MPHUHIIAIT BU3HAYCHOCTI T4 YITKOCTIi, KOJIH 0c00a YITKO PO3yMi€, 3a mo Oyle HeCTH
BiJIOB1IaIbHICTG. [[J1s BUCBITIIEHHS LILOTO MUTaHHA, Tpeba YiTKO pO3yMiTH, 110 O3HAYA€E CUMBOI Z.

BucHoBku. OnHUM 13 BaXIIMBUX TPIOPUTETIB JEPKABHOI IMOJIITUKA B yMOBaX BiiHHM € rapaHTyBaHHS
iH(popMaliifHo1 Oe3MeKH, OCKIIBKA 0COONUBO HEOE3MEUHUM € BIUTUB HA JIOACHKY MCHUXIKY TaKHUM 1HCTPYMEHTOM
iH(popMaliiHOI BilfHH SIK IpoTniarania. Y cTarTi IpoaHali30BaHO 3alpOBAKCHHS KpUMIHAILHOT BiIMTOBITaIbHOCTI
3a BUKOPHCTAHHS IPOIAraHInCTCHKOrO CHMBOIY Z B YKpaiHi Ta AesKHUX KpaiHax €Bporeichkoro coto3y. Ha sxaib,
MeBHA KaTeropis oci0 BipUTh y JcHaMQIKAII0 1 MOMHUPIOE BIAMOBITHY CUMBOIIKY B COIIAIbHUX Mepexax. Y
JeSIKUX €BPONEHCHKIX KpaiHax 0e3 JoBeIeHHS YMUCITY B IIATPUMII arpecUBHOI BiiiHH poCciiiChKOi (enepauii mpoTu
VYkpainu, 0co0y HEMOXIIMBO MPUTATHYTH IO KPUMIHAIBHOI BiANOBiManpHOCTI. Ha Hamnry TyMKy, BUKOpHUCTaHHS
CUMBOITY Z € OHO3HAYHKUM Y PO3YMIiHHI MATPUMKH BilfHH, 0COOJIHBO, KOJH I CHMBOJ 3aCTOCOBY€ETHCS Y CIIOBI,
HamrcaHoMy Kupwiniero. Te, mo ocoba He po3yMina 3HaYEHHS TaKoi IMPOMAraHINUCTCHKOI CUMBONIKH, HE MOXE
3BUIBHATH BiJ BiIIOBiJAJIBHOCTI.
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OCOBJMBOCTI IHTEPHET-IIIAXPAMCTBA B IIEPIOJ MAHJAEMII
COVID-19

Hocnioxceno axmyanvHicms nNUmMaHHs NOWUPEHHS Npasonopyulens y mepedici Inmepnem. Lle 3ymoenioe
HeOOXIOHICMb 8UUEHHS MA O0CAIONCEHHsl CYMHOCMI Kibepuaxpaiicmsea K 00H020 i3 KPUMIHATbHUX NPABONDYUIEHD,
WO BYUHAIOMbCA Y 2N00ANbHIN Mepedici, ma 0cobnueocmet 1020 64uHenHs. 30Kpema, 8axiCAUo GIOMIMumu CKAadosi
enemenmu waxpaticmea 6 mepedci Inmepnem. Kpim mozo, y pobomi po3Kpumo RumamHs, wo CMOCYIOMbCS
Kibep3nouunys ma 1ozo o3uax. Ilompedye ysacu maxkodic nowupeHicmes waxpaucmeda ¢ iHmepHemi 3a1elcHo 6i0 8IKy
ma cmami nopyuwinuxie. OKpemo 8apmo 6Kazamu Ha OO0CHIONCeHICMb npobiemu dcepmsu 8i0 Kibepuiaxpaicmaa.
Bucnosneno pexomenoayii ujooo 3anobieanus ma npomuodii makozo udy 3104UHIS.

Knrwuoei cnosa: xibepbesnexa, Inmprnem-waxpaiicmeo, 3abe3neyenns Kibepoesnexu, nanoemisa, COVID-19.

Metelskiy 1. Features of Internet fraud during the pandemic COVID-19

The scientific article is devoted to the study of the relevance of the issue of the spread of offenses on the Internet,
which is an extremely relevant issue in the conditions of the development of modern society, especially during the global
pandemic of COVID-19. This problem necessitates the study and research of the essence of cyber fraud as one of the
most common criminal offenses committed in the global network and the features of its commission. Moreover, the
problem of protecting Internet users both during work and during leisure time is more acute than ever. In particular, it
is important to note the constituent elements of fraud on the Internet, as they express the peculiarities of the essence of
this type of offense. In addition, the work highlights issues related to the cybercriminal and his criminological features,
which, in particular, is important for the detection and prevention of cyberfraud. The prevalence of fraud on the Internet,
depending on the age and gender of the offenders, also needs attention. Separately, it is worth noting the study of the
problem of victims of cyber fraud, which again allows us to understand the prevalence of cyber fraud among Internet
users. Recommendations for preventing and combating this type of crime were also made.

Keywords: cyber security, internet fraud, cyber security, pandemic, COVID-19.

HocTranoBka npodiemu. B ymoBax BcecBiTHROI maHaeMii uepe3 nomupeHHs koponasipycy (COVID-19),
KOJIM TPOMAJISTHH BCiX KpaiH, y T. 4. YKpaiHIli, HAMararoTbCs MiHIMAaJIi3yBaTH peasibHi KOHTAKTH 3 1HIIAMU JIFOIbMH,
LUIIXOM TPOBEACHHS XHUTTEBO-BAXKIUBUX OINepalliil uepe3 Mepexxy I[HTEpHET 3pocTae pU3MK CTaTH >KEPTBOIO
maxpaiB y mepexi [Htepret. Y 2020 p. 3amporoHOBaHO JIFOICTBY HOBHU PiBeHb PO3BUTKY cep CyCIiIBHOTO
KUTTSA: poOOTa, CHUIKYBaHHS, IpYy:k0a, CTOCYHKH, OOCIIyTOByBaHHS Ta 0arato iHIIOrO Temep MOXKHAa 3pOOUTH
Booma. Came 3aBISKU IFOMY aKTHBHO PO3BHUBAETHCS IUTAaT(opMa OHJIAMH TiSUTEHOCTI, III0 Y HAII Yac € BEJMKHM
JOCSATHEHHSIM Ta MO3UTHBOM, IIPOTE BOJHOUYAC TaKa CUTYaIlis e OibIle ajia MOIMTOBX PO3BUTKY Ta MOIIUPEHHS
kibep3mounHHocTi. Tak, nificHO, mpoaHami3yBaBim odimiiHi ctarucTuyHi naHi Odicy ['eHepanbHOTO IPOKYpOpa,
MO>KHa TOOAYUTH, 1O KiJBKICTh 3aPEECTPOBAHUX 3JI0UYMHIB y c(hepi BUKOPUCTAHHS €JeKTPOHHO-00UHCITIOBAIEHUX
MaIluH (KOMIDIOTEPIB), CHCTEM Ta KOMIT FOTEPHHMX MEPEK 1 MEPEX eJeKTPO3By 3Ky 3a mepiof i3 2016 p. mo 2020 p.
3pocTaa Ta 3HaXOAUNACS HAa BUCOKOMY PiBHI. 3 OIVISIy Ha CUTYALiI0, 1110 CKJIANACs y CBITi y 3B 53Ky 13 MaHAEMi€I0
KOpPOHaBIpYyCy, MOXHa Mepe0aYnTH, 10 Taka 3JIOUMHHICTE Oyme mani 3pocratu. [llomo 2020 p., To mpoTsrom
LBOro poxky Oyno o6aikoBaHO 2498 KpUMIHANBHMX MPABONOPYLIEHb y chepi BUKOPHUCTAHHS EJIEKTPOHHO-
00YHCITFOBAITEHUX MAIIUH (KOMIT IOTEPIiB), CHCTEM Ta KOMIT FOTEPHHX MEpEeX 1 MEPEkK eJIEKTPO3B’A3KY. 3arajioMm
CTaTHCTUKA BUYMHECHHS TAKUX 3JI0YUHIB MA€ TAKUHA BUIIISI.

© Irop MeTenbcbkuil, 2022
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Puc. 1 KinpkicTh 00TIKOBaHUX KPUMiHAJIBHUX MIPABONOPYIIEHD Y c(hepi BUKOPUCTAHHS €IEKTPOHHO-
OOYHCITIOBATEHUX MAIIWH (KOMIT FOTEPIB), CUCTEM Ta KOMIT IOTEPHUX MEPEXK 1 MEPEXK €ICKTPO3B’ 13Ky [7]

AHaJi3 ocTaHHIX JoCHiIKeHb Ta myOJikaniid. J[esxi muTaHHA Ta acmekTH npoOieMu IHTepHeT-
3II0YMHHOCTI, KibepOesneku posmisaanu y cBoix poborax I. B. Bacucra, A. B. Tapaciok, O. M. IOpuenxo, O.
M. Komap, B. I1. Cabanamr, 0. M. Barypin, /1. O. 3ukos, C. C. Uepnsascekuii, O. B. Jluconen ta in. OnHak y
3B’SI3Ky 13 MOCTIHHUM PO3BUTKOM IIi€i chepu OKpeMi Iparli yke He BiIIOBiIAIOTh pealisiM 9acy Ta noTpedyroTh
HACTYITHOTO OCTIKEHHS.

Meta crarTi. BitoMo uumano BHmajkiB, KoJIM ocoba JOBIpHIach peKiami CaiTiB 3 HMpomaxy pi3HUX
TOBapiB, IepepaxyBaia KOIITH, a MICIA TOro BKe HEe 3MOINIa 3B’S3aTUCH i3 ajpecaroM. SIK HACHIZOK BTpadeHi
KOIITH, HE pealli3oBaHi MOKYIKHU Ta HeraTuBHUN JocBin! Tox, palioHadbHUM BHIAETHCS MOTpeda B BU3HAYCHHI
TaKOTo MIaxpaicTBa B HAyIli Ta IPAKTHIlI CbOTOICHHS.

BukJjiag ocHoBHOro mMatepiany aociimkennss. [Ipobnema kibepuiaxpaiicTBa cArae CBOEI0 MTHOUHOIO
y BHU3HAUCHHS HOro TOHATTS. MOXKHA JIMINE KOHCTATyBaTH TOW (DAKT, MO 3aKOHONABCTBO YKpaiHW HE MICTHTH
BU3HAYCHHS KibepliaxpaiicTBa Ui maxpaiChKux Al y Mepexi, 1110, Ha HaIly JTyMKY, € ITI00aIbHOI0 MPOOIEMOIO.
Axe sIK MOKHA OOPOTHCS 3 YMMOCH, HE 3HAIOUH 3 YiM. BupimeHHs miei mpoOieMu 1acTh 3MOTY HAJIC)KHUM YHHOM
KOMIIETCHTHIM OpraHaM OOpOTHCS 13 KOMIT I0TEpHUM IaxpaiicTBoM. Ta Bce x, moTpiOHO 3ragaTtu mpo 4. 3 c1. 190
KK VYxpainmy, sika BU3HAE€ KPIMiHAIEHIM MPABOIIOPYIICHHSM IaXPaliCTBO, BANHEHE IUISTXOM HE3aKOHHUX Oepaii
3 BUKOPHUCTAHHSM €JIEKTPOHHO-00UMCITIOBANIbHOI TexHiku [10], mig sKuM po3yMieTbes KibeprmaxpaiictBo. Kpim
TOTO, CIIPOOy BITHOBHUTH 3aKOHONABYY CIPABEJIUBICTh POOMIIN HAYKOBII Y cBOiX mparsax. Tak, B. I1. Cabanmarmn
BBaXKa€, IO «...IIaxpaicTBO B [HTepHETI — ciij 3a3HaYaTé K NEBHUH pin maxpalChKux il 4M MaxiHariil, xe
3aCTOCOBYETHCS OIMH UM JEKibKa €IeMEHTIB [HTepHeTy: 4aTH, TOUIKH OTONOIICHb, SIEKTPOHHA MOIITa, caifTh
13 TOBapaMu Pi3HOTO POAY Ta 1HIII €JIeMEHTH, IO Aal0Th 3MOTY MOTEHIIHHOMY 3JI0YMHIIIO 3aMaHUTH MOTSHLIHHY
JKEpPTRBY, 3alliKaBHBIIH 11 MEBHOO iH(opMartiiero» [4]. 3 HaBeIcHOTO MOHSITTSA BUIHO, YAM MOXKe OYyTH HACIIPaBIi, 3
MIEPIIIOTO MOy, Oe3MedHa iHTepHET-CTOpiHKa Oy/Ib-sIKOTO KOPUCTYBAYa, 10 IPOMOHYE Pi3Hi TOBApH Ta MOCIYTH.

Ha nymky HO. M. Barypina ta JI. O. 3ukoBa, iHTepHET-IIAXpaiCTBO — I PI3HOBUJ TPATUIIIHHOTO
IIaxpaicTBa, IO CTAHOBUTH DPO3KPaJaHHS UYyXOro MaiiHa abo HaOyTTs IpaBa Ha MailHO HUIIXOM OOMaHY
Ta 3JOBKHBaHHS IOBIpPOIO, BUYMHEHE 3 BHKOPHCTAaHHAM Mepeki [Hreper [6]. HaifOimpmn moBHO Ha Hamry
IyMKy Bu3Hadae Kibepuraxpaiictso C. B. Illanouka, skuif TOBOPUTH, 10 KOMIT IOTEPHE IIAXPAWCTBO — IIE «...
KiOep3JI0YHH, IO IMOJIATaE B 3aBOJOMIHHI UyKMM MaiiHOM a00 Haj0OaHHI MpaBa HA MaWHO IUIIXOM OOMaHy 4H
3JIOB)KMBAHHS JIOBIPOIO TA BUMHSETHCS y KiOEpIIpPOCTOpi 3a JOMOMOTOI0 a00 3 BUKOPUCTAHHIM KOMII FOTEPHO-
TEJICKOMYHIKAIlIHHAX IPUCTPOIB, CACTEM YH MEPEXK, & TAKOXK THIINX 3aC00IB TOCTYIY 10 KiOEpIPOCTOPY B paMKax
KOMIT IOTEPHHUX CUCTEM 200 MEPEX i IPOTHU KOMII FOTEPHHUX CUCTEM, KOMII FOTEPHHUX MEPEX i KOMI IOTCPHUX JTaHUX.
ocTaHHe BU3HaueHH» [11, ¢. 231]. [IpoTe MU He OTOKYEMOCS 13 3aCTOCYBAHHSM CIIOBOCIIONTYUCHHS «HaI0aHHI
MpaBa Ha MalfHO» 1 BBAYKAEMO, 1110 OUTBII JOMUIFHO BUKOPUCTOBYBATH 3aKOHOJABY TEPMiHH, SIKIIO BOHH BiJIOMI.
ToMmy BapTO BXKHBAaTH «...NMPUAOAHHA IPaBa HA MalHO...» 1 IIMM MOHATTSAM JONOBHHUTH 3aKOHOAABCTBO YKpaiHM.
31e0inbIIoro Ui BU3HAUEHHS IHTEpHET-IIaxXpaiiCTBa 3aCTOCOBYIOTh MOHSTTS, IO PO3YMIIOTH SK TOTOXHI:
«KOMIT'IOTEpHE IaxpaicTBOY», «KiOep-MaxpaiCTBO», «MEpPEeKeBe MIaXpalCTBO» Ta iH. BUIBIIICTH aBTOpIB He
HaBOJATH KPUTEPii pO3MEKYBaHHS IUX MOHATH, 1110, HA HAIly AYMKY, JOBOJI MIPUHHSTHO.

OnHiero 13 crienudik iIHTepHET-IaxpaiicTBa, Ha Hallly IyMKY, € Te, III0 IHTepHeT-1Iaxpai BiJ cede poossITh
JHIe HeoOXiJHUN MIiHIMYM — CTBOPIOIOTH IHTEpHET-PECypc 31 3JII0YMHHHMHU HaMipaMH, 30KpeMa 30araTuTucs
3a paxyHOK IHIIUX OCI0 3JIOYMHHHMM IUIIXOM, & PEIITa 3aJIC)KHUTh BiJi KOHKPETHOT 0coOM Ta Oe3mocepenHbo ii
nojanbmux JAiil. TyT MoBa iae Ipo BiKTUMOTCHHY MOBEAIHKY MOTCHIIHOT JKEPTBH.
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CrpoOyemo po3idpaTy, M0 HACTPaBAi MOPOHKYE TaKe TOTaJbHE IMOIIUPEHHS IHTEPHET-3I0YMHHOCTI.
Ha myMKy neskux BYEHHX, II€ 3yMOBICHO 0araTOKOMIIOHEGHTHICTIO TaKHUX 3JI0YHMHIB. 30KpeMa, BUOKPEMIIOIOTh
TICUXOJIOTIYHY Ta TEXHOJIOTIUHY CKIaI0BY [5]. [lificHO, TyKe BayKITMBE 3HAUCHHS Ma€ aHaJli3 TAKUX MPABOIIOPYIICHb
PI3HOCTOPOHHKLO, AK€ BUBYAIOUHU IX OJHOOIYHO MU HE OTPHMAEMO JIOCTATHHOI KUTHKOCTI 3HaHb, IO HEOOXiTHA
JUISL JOCSITHEHHS I,

Ha nymky C. C. UepHSIBCBKOTO, IICHXOJOTiYHA CKIIAJIOBA — I¢ Oa)KaHHS IMOTEHIHHOT )KEPTBU LIBHIKO
30aratutHcs 6e3 0COONMBUX 3aTpaT Ta 3ycuib [, ¢. 100—103]. [ToromkyemMoch i3 TaKUM TBEPIKSHHSM. 30Kpema,
B ymoBax nanzaemii COVID-19 uumano mopeit 3anummiocs 0e3 ctabiibHOrO 3apodiTKy, a oTxe, 1 6e3 3acobiB
JUISE HOPMAITBHOTO JKUTTA. ToX, Maike KOXKEH, XTO IM00a4YNTh B IHTEPHETI OTOJIONMICHHS TIPO JIETKUH 3apo0iTOK,
nepeie 3a MOCHWIAHHIM Ta BUKOHA€ HEOOXIAHHUN BiH HHOTO MIHIMYM, II00 OTpUMaTH Oa)kaHHH 3apoOiTOK, He
3aMHUCITIOIOYUCH MPO Te, IO B TOW CaMUil 4ac BiH CTa€ BXKe HE MOTCHIIHHO, a PEaIbHOIO JKEPTBOK iIHTEPHET-
axpais.

Ha odiniiinoMy caiiTi «€muHuiA mopTai opranis cucteMu MBC Ykpainn» HaBeZICHO aKTyallbHUH IPUKITA],
SIK IIaxpai, MaHIIyIIOUH JOBIPOIO TPOMAJISH 10 BIIAJW, BUMHSIIOTH Maxpaichki fil. KoHkpeTHO MoBa iiae mpo
OTOJIOLICHHS, B SIKUX, 3JIOBMICHUKH B MEpEeXi IHTepHET BUMAHIOIOTH TPOIIi ¥ TPOMAISIH IIiJl BUDNIAOM HaJaHHS
JepKaBHUX KOMITEHCAIIMHUX BUTUIAT. JIniie 3a rpyaeHs Micsib Bxke Munyaoro 2020 p. no kibepnoniuii Haaidmmio
6mu3pKko 100 3BepHEHB MOTEPITIINX BiJ TAKUX cXeM [2].

Bapro npoananizyBaty, sK Iie BiOYBAETHCS: 3a3BHYA, IPABOMOPYIIHUKH PO3MIIIYIOTh BiIO YH JIOIUC,
B sikomy [Ipe3unmeHT Ykpainu po3noBinae mpo HiIOUTO peanbHi BUIUIATH MaTepiabHOT JOTIOMOTH T AMPHEMIIIM Y
po3mipi 8 Tuc. TpH. Y 1[bOMY JTOMHKCI MIaxpai po3MILIYIOTh TOCUJIAHHA Ha PECypC, NepeHIOBIIHN 3a IKUM, HIOUTO
MOXXHa ITOJATH 3asBKy Ha OTPHUMAaHHsS BHUIUIATH. | 3BICHO, aBTOPH Bif€O CTBEPIKYIOTH, IO TaKy MarepialbHy
JIOTIOMOTY MO’KE OTPUMATH KOXKEH. A J1ai Bce BXKe 3a IIPOINpalboBaHO CXEMOIO: TPOMaJITHaM IPOTIOHYEThCS BBECTH
MepCcoHaNbHI JIaHI Ta HOMep OaHKIBCHKOI KapTKH JJIS 3apaxyBaHHsS OOIISIHMX rpoineidl. OmHak Hamami maxpai
MPOCSTh CIUIATUTH MOCIYTH IOpUCTa 332 OOPMIICHHS 3asiBH, OTPUMAHHS €JICKTPOHHOTO MiAMUCY, MPOXOKEHHS
imeHTr(IKaIlii Tomo. 3ae0iTBIIOTo IS IHOTO BUKOPHCTOBYIOTH BOYJIOBaHUH 4aT-00T. SIK CTBEpIXKYIOTh (haxXiBli,
MICJIsl BUKOHAHHS TaKUX JIill TPOMaJISTHU HE JIMIIIE TePEeKa3yI0Th TPOIIIi 32 HEICHYIOYi TIOCIIYTH, a i MepelaroTh mep-
COHAaJIbHI JaHi adepucram [2].

AHaJi3ylouu HaBeIeHUH MPHUKIIaJ], MOXKHA 3pOOUTH BUCHOBOK IIPO AOLUIBHICTh BU3HAYEHHS NICUXOJIOT14-
HOT CKJIaJIOBOT IHTEPHET-3JI04MHIB. AJXKe, IK 0a4uMOo, MeTa JIETKOTO 3apOo0iTKY, IKUH THM Oliblne 00ise HIOUTO
JoBipeHa oco0a — MPEICTAaBHUK JEPHKABH, MPOBOKYE TPOMAJSTH IIEPEXOJUTH 32 3JOUYMHHUAMHE ITOCHIAHHAME Ta
BIIACHOPYYHO TIEPEBOIUTH TPOII 3ITOYHHIISIM.

[Momo apyroro eneMeHTa 3JI0YMHIB Y MepexXi [HTEpHET, a caMe: TEXHOJIOTIYHO1 CKJIafoBoi — [HTepHeTy, TO
OCTaHHI/ BUKOPHUCTOBYIOTh SIK 1HCTPYMEHT JUISI BANHEHHS 3JI0YMHHUX [IiH, 0 J]a€ MOKIIMBICTH MIaXpasiM JOHECTH
HeoOXiJHy iH(pOopMaLito 0 MOTEHUIHO1 )KepTBU, OTPUMATH BiJ Hel KOIITH, 30epiratouu CBOIO aHOHIMHICTS [5, C.
102].

Ha nymxy O. B. Jluconen, xepTBa He JHIIe CaMOCTIHHO BUKOHY€ BC1 HEOOXiIHI BKa3iBKH, a0 iHTEpHET-
3II0YMH OyJI0 BUNHEHO, BOHA CBOEIO MOBEIIHKOIO TAKOK MOXKE BUKJIMKATH Y 3JIOUUHIIS PIllyqicTh 3MIHCHATH TeH
3JI0YMH Ta 3yMOBHTH HOTO Mepexij 10 aKTUBHUX HempaBoMipHUX IiHt [3].

om0 ocobnmMUBOCTE#H KiOEP3TOUHHIIS, TO, 32 JaHUMH JlemapTaMeHTy Kibeproniii YkpaiHu, Taki 31I09HHA
BUMHSAIOTH TIEPEBAYKHO YOJOBIKU. IXHS yacTka cTaHOBUTH 67%. Kibep3nounnu 3a yuacTi xiHOK CTAaHOBIATH 33%.
CxeMaTH4HO TIe CITiBBITHOIICHHS MOYKHA BiIOOPa3UTH Ha PUCYHKY.

[Momo BiKy, TO cepes YOJIOBIKIB Ta XKIHOK, OCHOBHA YacTKa HaJIEXKUTh ocobaM BikoM 25-40 pokis (39% T1a
20% BiznosigHO) [8].

3a ganumu [lenapramenty kiOeprnomiuii YkpaiHu, maxpaicTBo B IHTepHETI mNepeBa)KHO BUUHSIOTH
q0M0BIKH (77%), *KIHKH 3aiiMaioThes iH(GopManifHuM maxpaicTBoM y 33% Bumaakis [8].

[Momo ocobauBOCTEH KEPTB, TO MOMUPEHHS KiOEP3IOUMHIB cepell IOpUANYHUX 0Ci0 cTaHoBUTH 13%, a
cepen ¢izmanux 0cid — 85%. VY BikoBill Kareropii HalOLIBIIE CTPAXKIAIOTH Bl 3I0YMHHOCTI Y MEpexi ocodH Bi-
koM Bif 15 mo 49 pokis. Ilogo cTareBoro KpUTEpPito, TO YOIOBIKH CTPAXKAAIOTh BiJl KIOEP3I0UMHHOCTI B TPU pa3H
Oinblie, HiXK XKiHkH [9, ¢. 3].

BucHoBku. 3 oIy Ha BUIIEBKa3aHe BBa)Ka€MO, 110 3aKOHOJIABCTBO YKpaiHU MOTpedy€e BIOCKOHAICHHS,
a caMe: 3aKOHOJIABEIb Ma€ BUIPABUTH MPOTAIMHH Ta BBECTH Y 3aKOHOAABYMIA OOIT MOHSTTS KiOepiiaxpaicTaa.
Kpim Toro, He0oOXiIHO BU3HAUUTH 3MICT TOHAThH «MEPEKEBE MIAXPalCTBO», «KiOepIIaxpaliCTBOY», «KOMIT IOTEpHE
[IaxpaicTBO» Ta CIIBBIAHOMICHb Mi>K HUMH, III0 Ha HAIIY TyMKY, CIIPHATAME OAHOMAaHITHOMY 3aCTOCYBAaHHIO IINX
TEpMiHIB Ha MMPaKTHLIi Ta OIbLI e(peKTUBHIN MPOTHIIT TAKUM SBHIIAM.
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[Ilomo Ge3neku y Mepexi, TO MPOIMOHYEMO JesIKi 3aX0u OS3MEeKH JIJIs aKTUBHUX KOPUCTYBA4iB MEpexi

[HTepHerT, sKi BIVIMHYTH HA 3MEHILEHHS BUIAAKIB KibepIiiaxpaicTBa, 30KpeMa:

— HEoOX1THO OTPUMYBaTH iH(pOpMAIIif0 MOA0 (PIHAHCOBMX BHILIAT JIMIIEC Yepe3 oimiiiHi Ta mepeBipeHi

JOKepena;

— 32 KOTHHUX YMOB HE IIEPEXOIHUTH 38 CYMHIBHUMH ITOCHIAHHIMU;
— B )KOJJHOMY Pa3i He IOBIJOMJISTH KOH(ieHLiHHY iH(opMallito CTOPOHHIM 0cobaM;
— SIKIIIO BH BCE-TAaKH PO3TYOMIIHCS Ta HAJAIM 0COOHCTY (MEpCOHANbHY) iH(OpMAIIiF0 CTOPOHHIH 0c00i —

HeraiHo 3BEpHIThCA 710 OaHKY Ta 3a0JOKYHTe KapTKy;

10.

11.

— Yy pa3i mio3pH 100 MaxpalChKUX Jiil — HETalHO MOBIJOMIIATH IPABOOXOPOHHI OpraHu.
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Ilopsimok myGAikauii maTepiaaiB
y dbaxoBoMy 30ipHHKY HAaYyKOBHX IIpalb
«AKTyaABbHi IpOoOA€MH NIPaBO3HABCTBA».

1) IlpuiimaroTbcsa pobOTH, HAIKCAHI YKPAaiHCHKOI0, POCiHiCbKOI0 a60 aHrAiHCBKOXO
MOBAaMH, 00CSroM 10 12 apKyIlliB BKAIOYHO.

2) Pykonuc cTaTTi HOBUHEH MaTH TaKi €A€MEHTH:

-Y/[K;

—xoa ORCID;

—Ha3Ba CEeKIIii;

—IIpi3BHIIlE Ta iHilliaAM aBTOpa, HAYKOBUM CTYIIiHb, II0CAAa;

—Ha3Ba CTaTTi YKpaiHChKOIO MOBOIO;

—ad”oTalii yKpaiHCBKOIO 1 pocifickkolo MoBaMu (MiHiMyMm 700 3HakiB 3 mOpobiramu),
PO3IINpeHa aHOTAallisd aHTAIMCBKOI0 MOBOIO (MiHiMyM 1800 3HakiB 3 mmpobiaammu), SKi IOBUHHI
MIiCTUTH KOPOTKUH BUKAQ aKTyaABHOCTi, METYy Ta PE3YABTATH NOCAIIZKEHHS;

— KAIOYOBi CAOBa (HE MEHIIe S [MO3UILit);

—OCHOBHHH TEKCT CTaTTi;

— CITHCOK BUKOPHCTAHUX [I3KEPEA;

— CIIMCOK BUKOPHCTAHUX [3KepeA aHTAificbkoro MoBoro (References).

3) OkpiM pyKOIIHUCY CTATTi 10 peaaKlIlii mogaeTecs pedepaT (po3lrnpeHa aHOTALlis)
aHTAIMCHEKOIO0 MOBOIO (pedpepaT Mae 000B’I3KOBO MiCTUTH: HAa3BYy CTATTi, IpPi3BHIIlE Ta iHiliaan
aBTOpa, Iocaay, Miciie poboTH, KOPOoTKUi 3mict craTti. MiniMaarHU 006car pedepaty — 300
CAiB).

4) CraTTd IOBUHHI MICTUTH TaKi eA€MEeHTHU:

—OOCTAHOBKY OPOGAEMHU y 3araAbHOMY BUTASAI Ta i1 3B’I30K i3 Ba*XKAMBHUMH HAaYKOBHUMH YU
OPaKTUYHUMHU 3aBIaHHIMU,

—aHaAi3 OCTaHHIX AOCAI/DKeHE i mybaikariii, B SKHUX 3a109aTKOBAaHO BUPIIIEeHHS I11i€l mpobaeMu
1 Ha gKi CIIHPAETHCA aBTOP, BUAIACHHS HEBUPINIEHUX paHillle YaCTUH 3araabHOI IIPOGAEMH, KOTPUM
IPUCBAYYETHCH CTATTH;

—METy CTaTTi;

— BHKAQJI OCHOBHOTO MATEPiaAy JOCAIKEHHS 3 IIOBHHUM OOI'PYHTYBAHHAM OTPUMAHUX HAYKO-
BUX PE3yABTATIB;

— BUCHOBKU JIOCAIZKEHHS 1 HEPCIIEKTHUBHU MOAAABIIINX PO3BIiZIOK V JAHOMY HaIIPSMIi.

3a3HnaueHi etemeHmu eudiisIIOMbCSL 8 PYKONUCI HanieXdKUpHuUM wpugpmom.

5) Crarta mae 6yTu HabpaHa B TEKCTOBOMY penakTopi Microsoft Word. Ioas 3 ycix cTopiu

— 20 mMm. HIpudrt - Times New Roman 14 3 inTepBasom 1,5.

[MocuaaHHa Ha BUKOPHUCTAHI [Kepeaa 3MiHCHIOEThCS 6e3IIocepeIHbO0 B TEKCTI. Y
KBapaTHHX OYy>KKaX 3a3HAYaEThCS [IOPSAKOBHUH HOMeP BUKOPHCTAHOTIO [ZKePeaa, a depes3
KOMY — KOHKpeTHa CTOpiHKa (npuraazn — [1, ¢, 15]).

6) o penaxkiiii Ha eAeKTpoHHY anpecy zbirnykapp@wunu.edu.ua 1mogamThC:

—EAEKTPOHHUM BapiaHT CTaTTi;

— po3LINpeHa aHOoTAallis aHTAIHCEKOI0 MOBOIO (pedepart);

—3aBipeHa pereH3ia nokTopa abo KaHAUAATA HAYK BiAIIoBigHOTO Tpodisto (Kpim
BUIIAQIKIB, KOAW aBTOP CaM Ma€ HayKOBUH CTYIIiHb);

—IOBiZIKA TIPO aBTOpa Ha OKpeMi#i CTopiHL (rpi3BHIle, iM’d, 1TO-6aTHKOBI IIOBHICTIO,
opranizailis, rocaaa, aapeca, HayKOBUH CTYIIiHb, BU€He 3BaHHdA, KOHTAKTHi TeAepOHH, ITOIIITOBA
azipeca oAl HallpaBA€HHS aBTOPCHKOIO IIPUMipHHUKA XKYPHaAY, EACKTPOHHA aIpeca);

—BiICKaHOBaHAa KBUTAaHIILidA (iHpopMalid Ipo onaaTy Ha caiiTi BUagaHH4).

7) Penmaxiiiss o4iKye, 1110 HaJaHi MaTepiaal paHillle He TTyOAIKYBaAUCS i He TIEpPeIaBaAUCS JIAS
nybaikartii 10 iHIITUX BUAAHD.

Cmammi, siki He eionoeidaromes HaeedeHUM eUMO2aM, HEe NPUUMAIOMBLCSL 00 PO32Nsi-
dy. Pyionucu npoxodsime peueH3yeaHHst ma nepeesipky Ha HAsI8BHiCMb niaziamy, 3a pe3yroma-
mamu s1K020 pedakuyiliHa Konezist npuilimae piuweHHst npo nybnikauiro cmameii a6o Heobxio-
Hocmi ix doonpayuroeaHHst aemopamu.
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