cMepTi ab0 BU3HAHHA iX 3a PIICHHAM CyRy MOMEPINMHU
He3aJIeKHO BiA Micus npokuBaHHA. [luTnHa, 6aThKU AKO{
mo30aBieHi OaThKIBCBKUX IIpaB HE BTpayae IpaBa Ha
ycnaakyBaHHS ix skutiaa (1. 14 CK Ykpainn).
BignoBigHo a0 ct. 17 Ta 4. 3 cr. 18 3akony
Vkpainu «IIpo oxopony mutuHcTBa» [4], cT. 11 3akony
Vkpaian «IIpo 3abe3mnedeHHs1 opraHi3amiifHO-IPaBOBHX
YMOB COIIIQIBHOTO 3aXHCTy [iTeH CHpIT Ta JiTeH,
030aBIeHUX 0aTbKiBCHKOTO MIKITYBaHHSD) [5]
BH3HAYCHO, 10 BHKOHABYI KOMITCTH CIIBCHKUX,
CeNMIIHUX Ta MICBKMX paJ € OpraHaMH OIIKH Ta
MIKITyBaHHS, SKi 3000B’s3aHi 3/IHCHIOBATH KOHTPOIb 3a
JoiepKaHHsAM O0aThbKkaMH Ta 0cobaMH, IO X 3aMiHIOIOTb,
MaiHOBHX 1 JKUTJIOBUX IpaB JiTell INpH BiT4YKEHHI
KUTIOBHUX MPHUMIIICHb Ta KYIiBJi HOBOTO KHUTJIA.

[IpaBo Ha 3axuCT mpaBa Ta iHTEpecCiB JiTel BU3HAYCHO
1 MDKHapOTHMMHM CTaHAapTaMH. BigmosimHo mo cr. 2
Kongenmii OOH npo npaBa qutuHu [6], SiKa IPYHTY€ETHCS HA
npiopureTi iHTEepeciB JUTUHU y CYCIILIBCTBI,
nepenbadaeThesl MoBara i 3a0e3neyeHHs BCiX MpaB JUTHHH
0e3 Oymb-sIKO1 JMCKpUMIHAINI He3aJleXHO Bia Oarathbox
MO3UIIIN, Y TOMy 4HCHi i Bim MaifHOBoro craHy. [IpaBo
JUTHHY Ha MaifHO, Ha >KHUTJIO € OTHNM i3 OCHOBHHX MPaB, 1110
MOTPEOYIOTh 3aXKCTY y pa3i iX MOPYIICHHS.

JI7st 3aXKCTy CBOTO IpaBa AUTHUHA 3 JOCATHEHHSIM HEI0
TIOBHOJITTSI Ma€ TIPaBO 3BEPHYTUCS JIO CYAy CaMOCTIHHO.
SIKIo 3BepHYTHCST 1O CYHOBOi TNPAKTHK{, TO HaHOLIBII
MOIIMPCHUMH CIIpaBaMHU y cdepi 3aXUCTy MpaBa BIACHOCTI
JUTHHA Ha JKUTIO € CIpaBH IIPO BIIHOBJIEHHs IIpaBa
BJIACHOCTI Ha JKH'TJIO Ta BU3HAHHS IIPaBa Ha KUTJIO.
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OCOBJIMBOCTI PO3CJIIJIYBAHHS 3JIOUMHIB Y COEPI IHTEJIEKTY AJIbHOI BJIACHOCTI

ApycramsH L.- cT. 4 kypey, rp. [IPBH-41.
Hayxkoguii kepiBauk — [Tomkapenko K.€. k.10.H.
Binnuyvruil konedoic exkonomiku ma nionpuemuuymea THEY

Ipu  poscrmigyBaHHi  3704MHIB Yy  cdepi
IHTENICKTYabHOI BJIACHOCTI CIiJ BHIUINTH CYKYIHICTH
oOCTaBWH, SKi WiUIATalOTh [OKA3yBaHHIO 3 METOIO
BHpILICHHA KPUMiHAJIBHOI CTIpaBH B IfiioMy. HopmaTtusHO
i o6craBuHy, nependayeri y ct. 91 KIIK Ykpainn:

1) momis KpUMIHAJIBHOTO NPABOMOPYILIEHHSA (dYac,

micie, cmoci6 Ta  iHII  OOCTaBMHM  BYHMHEHHS
KPUMIHAJIBHOTO MTPABOIIOPYIICHHS);
2) BUHYBaTicTh OOBHHYBAau€HOTO Yy BUMHEHHI

KPUMIHAJIFHOTO MPAaBOMOPYIICHHS, (JopMa BHHH, MOTHB i
MeTa BYMHCHHS KpUMiHATHHOTO MPABOMOPYIICHHS;

3) BUA 1 pPO3MIp IIKOAHW, 3aBIAHOI KPHMiHAJTHHUM
MPABOTIOPYIICHHSIM, a TaKoK pO3Mip IPOLECyaTbHUX
BUTDAT;

4) oOcTaBWHH, SKI BIUIMBAIOTH HA CTYIIHb TSHKKOCTI
BYHMHEHOT'O KPHUMIiHAJIBHOTO [IPaBOTIOPYILICHHS,
XapakTepu3yloTh 0co0y 0OBHHYBaY€HOTO, OOTSIKYIOTh YU
IIOM’ SIKITYFOTh [IOKapaHHs, K1 BUKJIIOYAIOTh
KpUMiHAJIBHY BIANOBiNANbHICTE ab0 € IiACTaBOIO
3aKpUTTS KPUMIHATBHOTO MPOBAKCHHS;

5) oOcTaBHHH, IO € MiACTABOIO JUIS 3BITLHEHHS BiJ
KPUMiHAJIBFHOT BiAMTOBIadbHOCTI 200 OKapaHHS;

6) oOcraBuHM, SKi MIiATBEPKYIOTH, INO TPOIII,
IIHHOCTI Ta IHIIE MaWHO, SIKI MUIAraroTh CIEliaabHIN
KOH(icKaIii, oneprkaHi BHACJIIJIOK BUYMHEHHS
KPUMIHAIBHOTO TIPABOTIOPYIICHHS Ta/ab0 € JTOXOJaMH Bif

TaKoro MaiiHa, abo mHpu3HaYaIHMCs (BUKOPHCTOBYBAJIHCS)
JUIL CXWISHHS O0COOM 10 BYMHEHHS KpPHMiHAJIbHOTO
MIPaBOIIOPYIICHHS, (piHAHCYBaHHS Ta/abo0 MarepialbHOTO
3a0e3MeueHHs]  KPUMIHAJbHOTO  MPABONOPYLICHHS YU
BUHArOpoAM 3a MOTo BYMHEHHs, ab0 € MpeIMeToM
KPUMiHAJBHOTO  IPABONOPYIIEHHSA, Yy TOMY  YHCIHI
MOB’SI3aHOTO 3 X HE3aKOHHWM 00irom, abo MiAIIyKaHi,
BUTOTOBJICHI, IPUCTOCOBAHI a00 BUKOPHUCTaHI K 3aCO0H UM
3HApsUIsl BAMHEHHSI KPUMIHAJIBHOTO TIPaBOIIOPYILICHHS;

7) oOcTaBHWHU, MO € MiACTaBOIO UISA 3aCTOCYBAaHHS
0 HOPUAHYHHX OCi0 3aX0liB KPUMIHAJIBHO-TIPABOBOTO
XapakTepy.

JlokasyBaHHs TmonsATae y 30upaHHi, MepeBipii Ta
OI[HIII [IOKAa3iB 3 METOK BCTAHOBIEHHS OOCTAaBHH, IO
MaroTh 3HAUCHHS JUI1 KPUMIHAJIBHOTO MPOBaUKEHHS [ 1].

BkazaHi  eneMeHTH  BXOHATH A0  HPEIAMETY
JIOKa3yBaHHSl 110 KpHUMIHANBHIA crpaBi Ta (QakTHYHO
CKJIaJIAIOTh CTPYKTYPY KPHUMIHAIICTHYHOI XapaKTePUCTUKU
3704KHYy. AJle BOHM HE BKa3ylOTh Ha JpKepena iHpopmariii
PO 370YMH Ta WMOBIpHI Xii momo ix BcTaHoBIeHHS. Ha
Hally IYMKY, IJIsI PO3KPUTTS 3JI0YMHY BasKJIMBE BUBYCHHS
CJIEMEHTIB 3JI0YMHY, L0 Ja€ MOMJIMBICTH OTPHUMAaHHS
iHpopMamii mpo o0OCTaBMHM WOTO BYHHEHHS 1 0CO0Y
3noynHI. CaMe 3 TakuX MO3WMIH MM MIIXOXUMO IO
HOHATTS KPUMIHAJICTUYHOI XapaKTEePUCTHKH 3JIOYMHIB Y
cdepi IHTETeKTyaNbHOI BIACHOCTI.
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3a3HayeHa rpymna 3JI0YMHIB Ma€ XapaKTepHI O3HAKH,
sIKi X 00’ €IHYIOTh JI0 OHOTO BHIY 1 SIKi BiIOOpasKaroThCs
B 3JIOYUHHIH OiSTIBHOCTI 0ci0, gKi T 3aIHCHIOTh. Mu
BBaYKa€eMO, 11(0) €JIEMEHTH KPUMiHAJIICTUYIHOL
XapakTePUCTUKA OKPEeMHUX BHUJIB 3JIOYMHIB  MalOTh
0COOIHBOCTI B 3aJIGKHOCTI BiJl 0COOIMBOCTEH 00’ €KTUBHOT
CTOpOHM 1 oco0um 3moumHIE. JId KpUMiHANICTHIHOT
XapaKTepUCTUKH 3J0YMHIB Y cdepi IHTEIEKTyaabHOT
BJIACHOCTI, Ha HaIly JYMKY, XapaKTepHO TaKi eJIeMCHTH:

1) oOcTaBMHM BUMHCHHS 3JI0OYMHY: MicIe, dac,
TPUBAJICTH 3JIOYMHHOI JiSUTBHOCTI, 00’€KT IHTENCKTyaIbHOT
BJIACHOCTI MO0 SKOTO BYMHEHO MPOTHIIPABHY Mif0, HOPMa-
TUBHE PETYJIOBAHHA BUKOPHCTAHHS 3a3HAYCHOTO 00 EKTY;

2) cnocoOu NMPUTOTYBaHHS, BUYNHEHHS 1 MPUXOBYBAH-
HS 37I0YMHY: XapaKTepUCTHKA TEXHIYHUX 3ac00iB, MPUIaIiB
BUTOTOBJICHHSI 00’ €KTA 1HTEIEKTYaIbHOI BIACHOCTI, CHCTEMA
PO3MOBCIO/PKEHHS Ta OTPUMaHHS PUOYTKY;

3) xapakTepucTHka i OCOOJMBOCTI 30BHIIIHHOTO
MIPOSIBY pe3yIbTaTiB 3TIOYMHHOT JUSUTBHOCTI
XapaKTepUCTHKA TUIOBUX CIiMIB 3IOYMHHOI MisITBHOCTI i
00’€KTiB HA IKUX BUHU 3aJUIIAIOTHCS,

4) ocoba 37T0YMHIA | MOTHBH HOTO Jiii: 00CTaBHHH,
SIKI XapaKTepU3YIOTh 0CO0Y 3JIOUMHILI, MOTUBU HOTO I,
npodecioHaTi3M Ta CHCTEMHICTh 3JI0YMHHOT TisSIBHOCTI;

5) yMOBH, 3a SIKMX MOXKJIMBE NMPUTATHEHHS 3J0YHHIIS
JIO BiZIMOBIAANBHOCTI 1 MPU3HAYEHHS TOKApaHHA: 00CTaBUHHY,
SKi BUKJIIOYAIOTH 3JIOYMHHICTE 1 KapaHiCTh JisTHHS,
OOTSDKYIOTB YH ITOM’SKIITYIOTh TOKApaHHSL.

6) obcTaBMHH, SKi CIIPHSUTA BYMHEHHIO 3JI0YHHY, SIK
JIOJATKOBUH €IeMEHT KPUMIHAIICTHYHOI XapaKTepPUCTHKH
BU3Ha4ae He yuile HopMaTuBHy BuMmory KIIK Vkpainuy, a
M 1O3BOJISIE NMPOAHATI3yBaTH HOPMATHBHE PETyIIOBaHHS
CHCTEeMH 3a0e3NeYeHHS IHTENCKTyalbHOI BIIACHOCTI,

BUSIBUTH MIPOTaJIHA i BU3HAYHUTHU HaTIPSIMHU
BJIOCKOHAJICHHS 3aKOHO/IAaBCTBA [2, c. 145].
Oco0a moTepmijoro [uis 3a3HA4€HOI TpymHu

3JIOUMHIB HE BiJirpa€e 3HayHOI poJi 1 BCTaHOBJICHHA

(akTy 3MOYMHHOI JiAABHOCTI 1 BH3HAYeHHA i1
ocobmuBocteit.  Tomy,  morepminmii ~ HamMH ~ He
PO3MIAAETHCS K €JIEMEHT KpUMiHaTICTUYHOL
XapaKTepUCTHKH.  XO04a  CHiA  3a3HAuYuTH,  IIO

000B’SI3KOBOI0 O3HAKOIO JaHOi KaTeropii 3JOYHHIB €
HasBHICTH moTepiinoro. [lorepninuMu MOXyTh OyTH: a)
BJACHHKH aBTOPCBKOTO TpaBa; ©0) ¢ismyHa abo
IOpUIMYHA 0co0a, siKa B YCTAHOBJICHOMY 3aKOHOM
MOPSIAKY OTpHMala Ta Ma€ MaliHOBI IpaBa Ha TBip, a B
OKPEMHUX BHIIa/IKaX HOro NMpaBOHACTYIHMK (HAIpHUKIAL,
CIAJAKOEMEIIb); 0) BIACHUKU CYMIKHHX IIPaB.
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CTAHOBJIEHHS ITIPMHLIMITY 3AXWCTY IIPAB JIKOJIMHU B ITIPABI €BPOIIEMICHEKOI'O
COIO3Y:3AT'AJIbBHA XAPAKTEPUCTHUKA

JIyneros O. - cT. 3 Kypcy.
HaykoBwuii kepiBHUK - K.F0.H., AoneHT [Iucemenna O.I1.
Binnuyvxuil nayionanvhutl acpapruil yHisepcumem

CpOTO/IHI PUHIMI 3aXHCTY MPaB JIOAUHH B npaBi €C
NpozIoBXKye  pos3uBarucs.  Criouatky — €BpOIEHCHKi
CIIIBTOBAPUCTBA CTBOPIOBAJIMCS SK CYyTO CKOHOMIYHI, TOMY
TIOJIO’KEHHSI TIPO TIPaBa JIFDAWHHU B JIOTOBOPH, 1110 CTBOPIOIOTH
€BpOIEHCHKI CIIIBTOBAPHCTBA, HE OYJIN BKIIOYCHI.

BepxoBeHCTBO mpaBa Iieé - IiHHICHI KaTeropii,
T'YMaHICTHYH] ineanu PO3BUTKY CYCIIIBCTBA.
BepxoBeHcTBO mpaBa 3adikcoBane y cT. 8 Koucturymii
VYKpaiHu SK NPUHLMI MOPSAA 3 BU3HAYCHHSAM BUILOI
ropuangHoi cum HopMm Koncturtynii Ykpainu, a mpaBoBa
JepkaBa (pa3oM 3 JIEMOKPATUYIHOIO 1 COIiaJIbHOIO) - SIK
B3ipelb JepXkKaBH, JI0 SKOI Ma€ IParHyTH Hapox YKpaiHu
(ct. 1 Koncrurymii Yipaiau).

[Ilomo nuTaHHs PO OCHOBHI NpaBa JIOAWHK BIEpIIE
6yno nopymeno Cynom €C y 1969 p. y 3B'13Ky 31 CripaBoio
29/69 "Erich Stauder c. Ville d Ulm-Sozialamt" Bix 12
mucronmaga 1969 p. V cmpasi #mutocss mpo mporpamy
€BpONENUCHKOTO  CIIIBTOBApHUCTBa, IO  Iependadae
MIOCTa4aHHS B pPaMKax COLIaJbHOI JOIMOMOTH Macia 3a
HU3BKOIO I[IHOIO. 3asBHUKY HAaJIeKajl0 Maclio 3a HH3BKOIO
L[iHOI0, OJIHAK BiH 3amepedyBaB MPOTH OOOB'SIBKOBOTO
Mpe'sIBICHHsT KyMmOHa IJIsl OTPUMaHHS OJii, OCKUIbKU
KyIIOH MICTHB iH(OpMaLil0 Tpo Horo iM's Ta ajpecy.

3afBHUK BBaXKaB, IIO0 II¢ NPHHHU3IMBO 1 HOpYIIye IHoro
NpaBO HAa IPHUBAaTHE JKUTTS, TOMY akKT €BPOMNEHCHKOTO
CHIBTOBapHCTBA, MO Iepemdadae TaKuii  OOOB'S30K,
noBuHeH Oytu aHynpoBaHud. Cyn €C He ymieniB
MOpPYIICHHS TIpaB 3asBHUKA, OIHAK B PIIICHHI IO CIpaBi
c(OpMyJIIOBaB MO3UIIII0, CYIOBOI MPAKTHKU IO CIIPaBax,
AKi cToCyIoThes npaB monuan: Cyn €C 3a3HaumB, mo Oyne
3axXuUILAaTH OCHOBHI MpaBa JIFOAMHH, SK BOHH BUIUIMBAIOTH 13
3aranbHUX npuHIUIiB CrineHoTH [1].

7 motoro 1992 p. 6y mpwuitHaruii Jlororip mpo
3acHyBaHHs1 €Bporneticekoro Corosy (Jorosip mpo €C
1992 p.), sKkuWid cTaB BaXJIMBHM €TalloM 1 B PO3BUTKY
npasa €C y ramysi npas Jironunu [2].

[3 nomanmpmM  pO3BHTKOM  iH(QOpPMAIiHHUX
TEXHOJOTIH,  BpaxXxOBYHYH, [0  (YHKIIOHYBaHHI
BHYTPIIIHBOTO PHHKY €Bporeiicbkoro Coro3y HeMUHYy4YE
Mpu3BeAe JO0 ICTOTHOTO 30iMBIICHHS TPAaHCKOPIOHHHUX
MOTOKIB NIEPCOHAIBHUX JlaHUX, €BponeHCchKHiA
ITapnament Ta Pama €C y 1995 poui mnpuiHAIH
HupektuBy 95/46/€C «IIpo 3axucT 0cib y 3B’SI3Ky 3
00poOKOIO TIEPCOHANLHUX JNaHUX 1 BUIBHUM OOIroM IHX
nmanux». Crarts 7 [#aHOTO JOKYMEHTY BimoOpakae
TOJIOBHUM MPHHLUI, SKUM KepyloTecss B €C mpu
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