NPUHUMNY «BEPXOBEHCTBO NpaBa» M akTMBHO BNpOBagKyBaTu 3axo4u OO0
noro peanisauii y CycnisisHOMY XMUTTI.
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NPABOBA CUCTEMA CLUA
TATi OCBIA B PO36YAOBI YKPAIHCbKOIO MPABA

3 noyaTtkoM po30yaoBM YKpaAIHCbKMM HapogoM COBOPHOI, CyBEepeHHOI,

He3arieXHol, couianbHOI, NPaBOBOI AepXXaBuW HaA3BUYaAMHO BaXXNMBUM AN
YCMiLWHOro PO3BUTKY TakKoro npouecy € MiKHapOoAHUW OOCBI4 OepXaBu Ta
NPaBOTBOPEHHS, 3BUYAMHO Y 3B'A3UI UMX OBOX Malke pPiBHO3HAYMMMUX
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couianbHUX HCTUTYTIB, OepXaBu i npasa, nepesBary HeobxigHO HagaBaTu
npasy [2, c. 3].

[epxaBHo-npaBoBa opraHidauia CLUA Buknnkae ocobnuBuin iHTEpEC
AOCNIOHWKIB, KOPUCTIB | TUX XTO 3a CBOIM (paxom Mae notpedy B i
OCMUCHEHHI. Taka gincHicTb obymoBneHa TuM, Wwo HuHi CLLUA B nonituyHomy,
€KOHOMIYHOMY i BiINCbKOBOMY BiQHOLLEHHI € KpaiHO0, siIka Mamxe 0gHOOCIBHO
dopmye noniTUYHY KapTy CBiTY Ta obnuy4da csitoBol gemokpartii. CLUA
NPOLOBXYIOTb 3anuuaTuca 3paskoM [LeMOKpaTUYHOI KpalHW, BIOKPUTOCTI
CyCMifIbHOrO i MOJITUYHOIO J>KUTTHA, KOHCTUTYLINHOrO LWSAXY BUPILLEHHS
npobnewm, siki BUHMKaoTb. AMepuKaHcbKka npaBoBa CUCTEMA B LifIOMY — Lie He
NpocCTe | CBOEpPiIgHE siBULLE, ane [OcCBig I reHe3ncn € OOCUTb LiHHUW Ons
YKkpaiHu i ToMy noTpedye noganbLlunx aHasnidy 1 OLiHKK, a OTXXe SOCHIIKEHHS.
3 uboro npmBony M.Kpasuyk nigkpecnui, wWwo «npasoBa cuctema CLUIA €
OAHIE i3 HaWOOCKOHanNIWMX CBITOBMX MNpaBoOBUX cucTtem» [2, c€.94]. Tomy
aocsia 11 opmyBaHHS | pyHKUiOHYBaHHS 6yae noBYanbHUNA.

[bxepenbHoo 6as3o0 nNpu  onpauloBaHHI  TEMW  MOCAYXWNM  npadi
O. barpin, X. bexpys, C. bobpoBHuk, €.€srpadoBa, €.Konenbuis-JleBuubka,
O. €ropos, O. 3andyk, A. Kadpta, B. Kotiok, M. KpaBuyk, B. KpaBuyk,
A. IlyksaHos, M. MipowHudeHko, O. MypawwuH, KO. O6opoTos, H.OHileHKO,
C. MNono.a, IN. PabiHoBn4, O. CkakyH, B. TkadeHko, O. LLeBuyk.

MeTolo Haworo [JocnigkKeHHA € BU3HAYeHHA Ta XapakTepucTuka
ocobnmesocten npasoBoi cuctemn CLIA Ta Hanpuknagi ii  gocsigy
BM3HAYEHHA OCHOBHUX HaNpsAMKiB po36y4oBM NpaBOBOro XUTTsa B YKpaiHi.

[Mepwoyeproso BapTo BiamiTuTK, Wo CLIA Ta YkpaiHa € kpaiHamu, L0
HanexaTb OO Pi3HMX MNpaBOBUX CiMeWN (aHrfo-amepuKaHCbKol Ta POMaHO-
repMaHCbKOl). ICTOPMYHO B KOXHIM KpalH 4iloTb CBOI 3BMYal, A)Keperia rnpasa,
FOPUCOVKLINHI OpraHn, chopMyBaBCS BflaCHUM NPaBOBUW MEHTanITeT.

[na ontumisauil metogonorii i BM3HAYEHHS HaNpsiMiB  OOCHIOKEHHS
B3aemogii npasoBux cuctem CLUA i YKpalHM OopeyHMM € BpaxyBaHHS
HaykoBoro nigxoany P. PomawoBa, sKuin HaronowyBaB Ha 3Ha4dyLlOCTi
3apybiKHMX BYEHb NMPO NpaBo Ta IX BUKOPUCTAHHI AN PO3BUTKY HaLUioOHasbHOI
Hayku [5].

[Mpouec camocTinHOro po3BuTKy npaBoBoi cuctemn CLUA nodaBcs, Ha
AYMKY GinblIOCTi HayKkoBUiB, WO AocnigKyBanu Ui npobnemaTuky, 3
MOMEHTY 30006yTTs HesdanexHocTi CnonyyeHMMn witatamm  AMEPUKN.
[MporonoweHHs HesanexHocTi CLUA akTyanidyBano iget0 CTBOPEHHS
CaMOCTIIHOrO aMepuKaHCbKOro npaea, ske «nopsano ©» 3i cBOIM
«aHrMNiNCbkUM MWUHYNMM». AMepuKaHCbka npaBoBa cuctema 6asyetbcs Ha
cucTeMi 3aranbHoro (NpeueaeHTHoro) npaea, To6To npasa, KOTpe CTBOpEHE
cydamum (3a CTPYKTYpO aMepuKaHCbKe npaBO BIiAHOCUTLCA OO CiM'i
3aranbHOro npaea, CQOPMOBAHOrO Cy[OBOK MPaKTUKOK Yy BUMagi
npeueneHTiB). 3Biacn pobnmo BMUCHOBOK, WO cepen oxkepen npasas CLUA
ocobnvee, BU3HAYHE MicLe 3arMae cyaoBun npeuedeHT [4, c. 85].

OCHOBOMNOSMOXHUM  MPUHLUUNOM aMepUKaHCbKOI MpaBOBOI CUCTEMU €
NPUHUMN OOTPUMaHHA CyaooBoOro npeueneHTty. Lle o3Havae, wo posrnagaroym
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KOHKPETHI cripaBu cyq NOBUHEH OOTPMMYBATUCH paHilwe NPUMHATUX CyO0BUX
pilleHb 3 aHanoriyHmx cnpae. OpgHake CLUA npuHUMN  OOTPUMAaHHSA
npeueneHTy He BBaXKaeTbCs cydamMu abCofoTHUM i CcyaoBa npakTuka mnae
LUNSAXOM THYYKOrO 3acTOCyBaHHS LbOro MpPUHLMMIY, MNPUCTOCOBYHOYUCH Ha
KOXXHOMY iICTOPUYHOMY eTani POo3BUTKY AepXKaBu OO0 MONITUYHMX i couianbHO-
€KOHOMIYHMX NoTpeb npasnadvoro kona CLUA.

HuHiwHa npaBoBa cuctema CLIA  xapakTepmsyeTbCs  psiaoM
ocobnmnBocTen.

1. AMepuKaHCbKe NpaBo iCHYE Ha ABOX PiBHAX — WTaTiB Ta hegepavil. Le
noB’sa3aHo i3 dpeagepanbHoto cTpykTypoto CLUA. TobTo, wTtaTu, aki BXoasaTb A0
cknagy CLUA, maloTb AOCUTb LUMPOKY aBTOHOMHY KOMMETEHLiI0. Y Mexax Hel
BOHW CTBOPIOIOTbL BflacHE 3aKOHOAABCTBO Ta BacHy CUCTeMy NpeueaeHTHOro
npasa. Tomy moxHa rosoputu, wo y CLUA icHye 51 cuctema npasa — 50 y
luTaTax Ta ogHa Ha piBHi dpegepadii [3, c. 147].

2. KoHcTutyuito CLLUA HeobxigHO po3srnagaTtn sk OCHOBHUI 3aKOH, KOTPUK
BU3Ha4ae Ti 3aranbHi 3acagun, Ha SKUX FPYHTYETLCA CYyCniNbCTBO. [JaHun akT
BUCTYNae SIK BMpa3 CycnifibHOro 4OroBopy, WO neriTmmye Bragy Ta noeaHye
rpomagsH. KoHctutyuis CLUA mae HamBuwMin aBTOPUTET, a TOMY XXOAHa
NIOAVHA YK Tifika Briagy He MOXYTb irHopysaTw 1.

3. lNMopisHsHO 3 AHrrieto, BinbLue 3Ha4YeHHs y npaBoBin cuctemi CLUA mae
3aKOHO4ABCTBO, a He cTaTyTHe npaBo. 34ebinbworo ue noe’sisaHo 3
HaaBHICTIO nucaHol KoHcTtuTyuil CLUA Ta KOHCTUTYUIn wTaTie. Yepes Te, WO
LTaTU HadiNeHi WUPOKOK 3aKOHOAAaBYOK KOMMETEHUIED, BOHM CTBOPHOOTb
3Ha4YHUKM 3a 0OCAroM MaccuB 3aKOHOAABCTBA, WO iCHye Ha piBHiwTaTiB. Ha
cborogHi koxxeH wTtat CLUA mae TakyX KifbKiCTb 3aKOHOA4ABYMX akKTiB SK i
B6yab-sika KpaiHa €sponu [6].

4. binbw BiflbHa gia npaBunia cygoBoro npeueaeHTy. Y pesynbTari TOoro,
wo Buwi cygosi iHcTaHuil wTtaTiB i BepxoBHun Cya CLUA Hikonn Hebynu
3B’sAA3aHi BlacHMMU npeleneHTaMmum, 3apas BUABMSETbCS IX BENMKa cBoboa y
npoueci NPUCTOCYBaHHA MnpaBa A0 3MiHW XUTTS 3anexHo Bid KOHKPETHMX
obcTaBuH.

5. Yacte BuKOpUCTaHHA B topuandHin nitepatypi CLUA TepmiHis
«npuBaTHe Npaso» i «nybniyHe npaBo». B amepukaHCbLKOMY npaBi «NpuBaTHE
NpaBO» OXOMMKE 6 IHCTUTYTIB: KOHTPaKTKN, 3060B’A3aHHA 3 NPaBOMNOPYLUEHb,
BNacHIiCTb, CiMenHe npaBo, NpaBO TOpProBesibHoOro obiry Ta nignpvemMmcTBa
GisHecy. Toai £k, nybniyHe o6’€gHye KOHCTUTYUiHE, aaMiHiCTpaTMBHE,
Tpyoose, KpUMiHanbHe, npaso peryntoBaHHSA TOProBesibHNX
BIQHOCWH [7, C. 45-46].

6. CyBope OOTpUMaHHA NpuHUMNY noAiny snagu. XXoaHa i3 rinok Brnaam
HEerMnoOBMHHA BUXOOUTUM 3@ MeXi CBOEI KOMMETeHUil, WO BWU3HA4YeHa Y
KoHcTtuTyuil. Lle npnHumMn i BBaXXaetTbca OMIHYOUMM Y KOHCTUTYLIT.

3a ¢opmoto npasniHHa CLIA € npe3ngeHTCbko  pecnybnikoo.
®epepanbHa KoHCTUTyuid 3aTBepguna  MpUHUMN  «po3rnoginy Bnagun»:
3aKoHoAaB4Ya Braga Hanexmtb KoHrpecy, BUKOHaBYa- npesvngeHTy, cyaqosa —
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cuctemi cyaiBe Ha 4oni 3 BepxoBHum cygom CLUA [2, c. 61].Takum 4YnHOM,
ocHoBO npaBoBol cuctemun CLUA € npesvaeHTCcbka hopma npaBniHHS.

B VYkpalHi 4nmHHOW pepakuieto OCHOBHOro 3akOHy 3anpoBapkeHa
3MillaHa napnameHTapHo-npe3snaeHTcbka dopma npaeniHHsa [1]. Bubip
3miwaHol doopmm pecnybnikm € o06’€KTMBHO ONTUManbHUM AN KpaiHW, sika
Yyepes crabkiCTb Ta HEPO3BUHEHICTb AEMOKPATUYHUX MNOSNITUYHUX IHCTUTYTIB i
BIANOBIOHNX Tpaauvuin He MOXe 3anpoBapKyBaTW MPe3nOeHTCbKY dopMy
NpasriHHS i, BOAHOYAC, Yepe3 HEPO3BMHEHICTb NapTINHOI CUCTEMU 3MYyLLEHA
ocTepiraTuca nepexony A0 KIlaCUYHOro napramMmeHTapusmy.

Tomy BBaXaemo, WO BpaxyBaHHS aMepuKaHCbKOro gocsigy y cdepi
opraHisauii i 3abe3nevyeHHss (PyHKUIOHYBaHHSI BNacHOI NpaBOBOI CUCTEMU €
BKpa HeobXxigHMM i [O03BONSiE BUMPOOUTM NEPCNEKTUBHI  HaNPSIMKK
BAOCKOHAalNeHHs npaBoBOl CUCTEMU YKpalHW, AKi NONAraTb Y HACTYNMHOMY:

1) cTBOPUTU pearnbHi, PUONYHO 3aKpinfeHi, 3acobu i npakTU4YHO
3abesneunTn 3axogu Ail NpuHUMNY pPO3NOoAiny Bragu Ha BUKOHaBYY,
3aKOHOOaB4Yy, CydoBY 3 UiTKMM BU3HAYEHHSIM MOBHOBAaXEHb  KOXHOI.
Ocobnuey yBary npu LboOM YHEOBXiOHO NPUOINUTM POPMYBAHHIO HE3ANEXHOI
CyOdoBOI Bfiagu;

2) peanbHO 3aBepLnTU pPO3poDKYy HAKICHOI CUCTEMM 3aKOHOAABCTBA
YKpaiHu, 3 4iTKO BU3HAYEHUM | rapaHTOBaHMM MexaHi3MOM Moro peanisadii. B
OCHOBI BCIi€l CUCTEMW TMOBMHHA 3HaxoauTuca BriacHa KoHcTuTyuia, Ha
BMKOHAHHA 3abe3nedyeHHs1 i3axuct 9Kol MOBMHEH OyTW CnpsiMOBaHWW BeCb
(MONITUYHUN, E€KOHOMIYHUIK, NPaBOBUK, MPABOOXOPOHHWUW) pecypc AepXasu
[4, c. 23].

Omxke, xapaktepusytoum npasoBy cuctemy CLIA udinkom rnoridyHo
norogntuca 3 gymkoto M.KpaBuyka, SKMWM 3a3HayuvB, WO «daHWA OOCBIg,
yBibpaB 3HaHHA, MyOpiCTb, YMIHHS, MPaAKTUKY CYCMIfIbHOro XWUTTA Ta
AEepXXaBOTBOPEHHSA YCIX Haui nnaHeTn. PyHOaMeHTOM npaBOBOI CUCTEMU
CLLIA € nporonoweHa pgocteMeHHa cBobogja ocobu, npaBa i cBoboau
NIOAVHN, rapaHTOM SKOI B UinloMy BUCTynae AMepuKaHCbka gepxasa, 1
NpaBoBa CUCTEMA 3 BUCOKOPO3BUHEHOKD CYAOBO Bagow» [2, c. 96].

3aasneHa npobnema notpebye noganbLlUMX IPYHTOBHIWMX OOCHIAXKEHb
npasoBux cucteMm CLUA Ta YkpaiHu, OCKifIbKM BpaxyBaHHS aMepUKaAHCbKOro
aoceigy 'y cdepi  opraHizauii  cuctemm  Bnagu  cnpusde  BUPOBIIEHHIO
NepCneKTUBHUX HaMpsIMKIB BOOCKOHASIEHHS BIlacHOlI MNpaBOBOI CUCTEMMW,
3aKOHOOaBCTBa, CTBOPEHHK Cy4acHOl [OeMOKpaTU4HOI Ta npaBoBOI
YKpaIlHCbKOI Lep>KaBMu.
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OCOBNIMBOCTI AOMIHICTPATUBHOI
BIANOBIAAJNIbHOCTI HEMOBHOJITHIX

MigniTkoBi NPaBOMNOPYLUEHHS, NPUYNHU TX BUMHEHHS], NPEBEHTUBHI 3axoau
— aKkTyasnbHi NUTaHHA, AKi € NpeaMeToM AOChigXeHHS 6araTboX NpPaBHUKIB.
Uepes 3pocTaHHA npaBonopyLleHb, BYMHEHUX MigNiTKaMK, Ha Halwl nornag,
MepLUIOd  Yeprow Cnig nepernsHyTm  OCoBNMBOCTI  agMiHICTpaTUBHOI
BigNoBiganbHOCTI HENOBHOMITHIX, OCKINIbKM HanM4acTille BOHM BYMHSAOTb TaKi
NpaBOMOpPYLUEHHS, SIKi 3@ CTyneHeM cycnifibHOI Hebe3nekn Hanexartb came 4o
aAMIHICTPaTUBHMUX.

HenoBHONITHI € ocobnuenm cyb’ekTom afMiHICTpaTUBHOI
BignosiganbHoCTi. Lle 3ymoBneHe BIKOM HEMOBHOMITHIX, X MNCUXIYHMM Ta
QIi3NYHUM  PO3BUTKOM, HE3AXULWLEHICTIO a TakKoX MDKHapoaHMM Ta
BiTYUM3HSIHUM 3aKOHOAABCTBOM, SKe 3060B’s13ye CTaBUTMCA OO0 AUTUHM BinbLu
NOMIpKOBaHO, r'yYMaHHO Ta He nopywysaTu 1l npaB. Ane 4M He NpuM3BOOUTb
Taka rymaHHIicTb 40 36inbLleHHs npaBonopyLeHb cepen HEMOBHOMITHIX?

BkasaHi nutaHHa y cBol npaudax gocnimxysanu M. KopHieHko, H. Jlecbko,
H. OptuHcbka B. OptuHcbkun, B. lNMpogaesnd, O. PesHik, J1. CaBpaH4yk,
O. Tkanb, KO. Tpinak, Ta iHLWi.

Posrnagatoun paHy Temy, cnig crneplly BU3HAYUTU 3MICT MOHATTH
agMiHicTpaTMBHa BIiANOBIAANbHICTL Ta agMiHiCTpaTuBHaA BignoBiganbHICTb
HENOBHOMITHIX. Bci BU3Ha4YeHHs1 agMiHICTpaTMBHOI BignoBiganbHOCTI MakoTb
HayKOBU XapaKkTep, a[Xe B 3aKOHOAABCTBI He MICTUTbCA OediHITUBHOI
KOHCTPYKLIT JAaHOro npaBoBOro iHCTUTYTY.
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