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UKRAINIAN CONSTITUTIONAL ADJUDICATION FRAMEWORK
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Pozenanymo numannsa npo me, wo Y2o0a npo acoyiayiro misxe €sponeticokum Corozom ma Yxpainoio 3ymosinroe
BUHUKHEHHs 0e31i4 HOBUX NUMAHb y CNiBBIOHOUeHH] €8ponelicbKo20 NpagonopsaoKy ma 6HympiuHix 3akownie. Tpaou-
YIHO Yi NUMAHHA cmawms npeomemom cy0osoeo odianoey midxe Cyoom €sponeticokoeo Cow3y ma HAYIOHATbHUMU
KoHcmumyyiunumu cyoamu. Oonax Yeooa npo acoyiayito suznauac yeu 0ianoe y 0ewjo iHuomy Hanpami, uo modxce
3yMmoeumu nomenyiuni simkuenns. Ocmanne po3ena0acmocs 3 NO3UYii KOHCMUMYYitiHo20 npasa.

Knrwuoegi cnosa: Yeo00a npo acoyiayiro, cyoosuii dianoe, koncmumyyitine npaso €C, cniggioHoulenHs 3aKOHO-
odascmeo €C — HayionanbHe 3aKoHO00ascmeo, inmepnpemayis 3akonooascmesa €C.

Paccmompen 6onpoc o mom, umo Coenawenue ob accoyuayuu mexncoy Esponetickum Corosom u Yxpaunou
00ycro61UBAC BO3HUKHOBEHUE MHOICECMBO HOBbIX BONPOCO8 6 coomuoutenuu Eeponeiickoco npasonopsioka u 6Hy-
MpeHHUX 3aKoH08. Tpaduyuonno dannsie 60NPOCbl CMAHOBAMCS NPEOMEMOoM cyoebnozo ouanoea medxicoy Cyoom Espo-
netickoeo Cor03a U HAYUOHATLHLIMU KOHCMUmMyyuoHHslmu cyoamu. Oonako, Coenawenue 06 accoyuayuu onpeoeisem
9IMOM OUAN02 8 HECKONLKO UHOM HANPABTIEHUU, YO MOJCEem NPUGecmu K NOMeHYUuaibHblM cmoaknosenusm. Ilocieonee
paccmampusaemcsi ¢ NO3UYUU KOHCIMUMYYUOHHO20 NPA6d.

Kniouegwie cnoea: Coznawenue 06 accoyuayuu, cyoeonviil ouanoe, Koncmumyyuonnoe npaso EC, coomnowe-
Hue 3akonooamenvcmeo EC — nayuonanvroe 3akonooamenscmeo, unmepnpemayus sakonooamenvcmea EC.

The Association Agreement between the European Union and Ukraine brings a set of new questions within the
relations between European legal order and domestic laws. Traditionally such a relation has been settled mainly in the
way of the judicial dialogue between the Court of Justice of the European Union and the national constitutional courts.
However, the Association Agreement sets out this dialogue in slightly different way, which may lead to the very potential
clash. The latter is discussed from the constitutional law perspective.

Keywords: Association Agreement, Judicial dialogue, Constitutional EU law, Relation EU law — national law,
Interpretation of EU law.
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I. Introduction

By signing the Association Agreement Ukraine began a new chapter in its complex history. This challenge
certainly constitutes only an ambitious prologue and undoubtedly requires learning the hard way in political,
economical and legal respect. The new generation of Association Agreements (AAs) replaces the outdated
Partnership and Cooperation Agreements (PCAs) as the basic legal framework for the bilateral relations between
the European Union and the countries concerned. The agreement aims at establishing a deep political association
and economic integration between the EU and Ukraine as well as providing mutual free market access.
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Thus, the new legal framework has, generally speaking, the objective of setting up a form of political
association, economic integration and legislative approximation. The latter requires, however, to consider the legal
developments at the EU level on the one hand and to enshrine the relationship between the EU and Ukraine towards
a membership of the latter in the European integrated structures on the other. It therefore requires a comprehensive
legislative and regulatory approximation including a set of mechanisms to ensure uniform interpretation and
effective implementation of relevant legislation of the European Union.

Considering the foregoing, this paper briefly addresses a relationship between EU and domestic law, as
created by means of judicial dialogue between the national courts and the Court of Justice of the European Union
(CJEU). In this context, a set of issues regarding a potential conversation between the Ukrainian Constitutional
Court and the CJEU within the framework provided by the Association Agreement under EU law umbrella are
highlighted.

I1. Relation between EU and domestic law — a few general remarks

It is well known that the relation between the EU legal order and the domestic legal systems of the EU
member States has been created, defined and put forward by the Court of Justice over the past decades. It was the
Court, which created the autonomy of the EU legal order in its seminal judgment Van Gend en Loos. The result
of this concept has been put forward in Costa v. E.N.E.L., Internationale Handelsgesellschaft and Simmenthal,
enshrining and developing the principle of primacy of the EU legal order over the national laws of the EU Member
States. This complex relationship has in fact, until today, not found its formal regulation, but is much more a
subject of dialogue between the domestic courts and the Court of Justice of the EU by means of the preliminary
references system, provided for in the provision of Article 267 TFEU.

Drafted in the founding Treaties for the purposes of ensuring an effective and uniform application of EU
law on the one hand and preventing divergent interpretation on the other, the mechanism of preliminary ruling
has become an important tool of cooperation between national and European judiciary, as a direct channel of
communication, aiming from the very beginning to develop a healthy dialogue between the CJEU and national
judges with a mutual regard to their respective jurisdictions. More precisely, the system of preliminary references
“is based on a dialogue between one court and another, the initiation of which depends entirely on the national
court’s assessment as to whether a reference is appropriate and necessary. Needless to say, national courts are
thus Union courts and as such are prescribed to do everything necessary to ensure that the system of preliminary
references functions as efficiently as possible, safeguarding a uniform application of European law.

I1.1. Judicial dialogue towards the constitutionalisation of EU law

Having said this, one might underline that within the European legal order, the notion of judicial dialogue
is significantly contributing to the Europeanization of constitutional law. Furthermore, as the wishful movements
at the domestic level of the EU Member States takes place as over the past years, an increasing number of domestic
constitutional courts have concurred to that development, taking an active role at the European level, interpreting
and enforcing EU standards and especially making use of the preliminary ruling procedure. Consequently,
the European Union constitutional legal space is becoming more and more interconnected. Both international
law and EU law standards are now becoming a benchmark in the process of constitutional adjudication, while
significantly influencing the domestic constitutional standards, sometimes determining a modification of the latter.
Constitutional review has thus expanded not only geographically but also in its mission and function, acquiring new
subject areas, roles and responsibilities. Furthermore, the theories such as constitutional pluralism and multilevel
governance have become the subject headings of European Integration scholars over the past decades. These
processes have doubtlessly eroded many dicta of the traditional Kelsenian legal hierarchy, including the position
of the constitutional courts as guardians of the (national) constitutional supremacy.

Against this backdrop, in the post-Lisbon legal environment, particular attention should be drawn to the
abovementioned constitutional courts, having not only the right but also an obligation to refer cases to the CJEU
when the foreseen conditions are met. The functioning of this dialogue is traditionally shaped as follows: whereas
the task of the Court of Justice is to ensure that EU law is observed, the objective of constitutional courts is to protect
the national constitutions. Such point of departure draws attention to the fact that these judicial conversations are
part of a never-ending supremacy discussion, mirrored by the struggle of judiciaries over who in this dialogue has
the last word, in case of conflict between European and national constitutional norms.

To this end, it is argued that the European constitutional space is created not only by the EU legislator
and its Court, but also by jurisprudence of the national constitutional courts, which usually play a major role in
shaping the domestic constitutional legal framework. Particularly therefore these courts should thus efficiently
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engage in a fruitful dialogue with the CJEU, providing a pivotal contribution to the ongoing debate concerning
constitutionalisation of the European Union and the role national and European courts play in this process.

III. Classical clash under the EU-Ukraine Association Agreement

One cannot wonder that the abovementioned settings arrived to a certain extent also into the Ukrainian
legal framework together with the ratification of the AA. It is rather a natural consequence that after entering into
force of the AA’s provisions classics such as the relation between the agreement itself on the one hand and domestic
constitutional norms on the other hand, as well as the division of jurisdiction between the CJEU and the Ukrainian
Constitutional Court, especially in the areas of law introduced by the AA, call to be reflected on and re-addressed.

I11.1. Constitutional level

Considering the foregoing, it should be clearly noted that already the implementation of the EU-Ukraine
AA creates significant challenges from the perspective of Ukrainian constitutional law.

Firstly, according to the provisions of Article 9 of the 1996 Constitution, “[i|nternational treaties that are
in force, agreed to be binding by the Verkhovna Rada [Parliament] of Ukraine, are part of the national legislation
of Ukraine. The conclusion of international treaties that contravene the Constitution of Ukraine is possible only
after introducing relevant amendments to the Constitution of Ukraine.” Such a wording of this provision implies
not only that the EU-Ukraine AA becomes an integral part of the Ukrainian legal order, but that the ratification of the
AA, and then its subsequent entering into force, calls openly for certain constitutional amendments. Consequently,
the primacy of the national constitution over the norms of the international treaties needs to be reconsidered
from the EU law perspective. Pursuant to the provisions of Article 19(2) of the Law on international treaties of
Ukraine, the EU-Ukraine AA will enjoy priority over conflicting national legislation. This ‘primacy principle’,
however, does not apply in the case of conflict between the AA agreement’s provisions with and the provisions
of the Ukrainian constitution. Furthermore, the supremacy of the national constitution within the Ukrainian legal
order is even reinforced expressis verbis by Law regulating the functioning of the Constitutional Court. Thus, the
role of the latter becomes crucial and should be taken into consideration in this context, particularly in the light
of these provisions, which provide for the supremacy of the national constitution, while stating that: “The task of
the Constitutional Court of Ukraine shall be to guarantee the supremacy of the Constitution of Ukraine as the
Fundamental Law of the State throughout the territory of Ukraine.”

II1.2. Implementation towards legislative approximation

Keeping in mind that the Ukrainian organs and institutions are not involved in the decision-making
processes at the EU level, the issue concerning the approximation of the Ukrainian legislation to the EU agqcuis
should be addressed. Its particular importance concerns the fundamental constitutional principles, such as legality
and sovereignty. It is argued that these principles should be given a pro-European interpretation, whereas the
need of certain constitutional amendments should be considered, despite its political sensitivity. The latter holds
particularly true in the light of the provisions of Article 5 of the Ukrainian Constitution, providing that ‘[f]he
people are the bearers of sovereignty and the only source of power in Ukraine’ and that ‘[f|he right to determine
and change the constitutional order in Ukraine belongs exclusively to the people and shall not be usurped by the
State, its bodies or officials.’

Furthermore, it should also be mentioned that there is no direct effect of international agreements under the
Ukrainian law. Consequently, the domestic legal system in Ukraine has never experienced the necessity of direct
application of any binding acts enacted by the institutions under the framework of an international agreement.
Therefore the question obviously arises as to how the decisions of the Association Council will be applied in
Ukraine and enforced under Ukrainian domestic law. Additionally, the direct effect of the AA is expressively
excluded by Council Decision providing that ‘[¢]he Agreement shall not be construed as conferring rights or
imposing obligation which can be directly invoked before Union or Member State courts or tribunals.” However,
such a norms setting calls for a question as to what extent indeed a Council Decision, not being a part of the AA
itself, can preclude a direct effect of clear, precise and unconditional provisions of the latter.

Consequently, the sine gua non condition of responding to the challenges of a legislative approximation
seems to be an adoption of an implementation law, clarifying the implications of the AA for the correct application
and interpretation of domestic legislation. Needless to say, the role of the Ukrainian Constitutional Court in further
European-friendly interpretation of both EU-Ukraine AA and domestic norms will be crucial in ensuring the
correct approximation of Ukrainian legislation.

Last but not least, the notion of the judicial dialogue should be mentioned in the underlined context.
Remarkably, ‘[w]here a dispute raises a question of interpretation of an act of the institutions of the European
Union, the arbitration tribunal shall not decide the question, but request the Court of Justice of the European
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Union to give a ruling on the question. In such cases, the deadlines applying to the rulings of the arbitration
panel shall be suspended until the Court of Justice of the European Union has given its ruling. The ruling of the
Court of Justice of the European Union shall be binding on the arbitration tribunal.’ In other words, the effective
control and enforcement, with the EU’s decisions having the force of law, is given not to Ukrainian courts, but to
the CJEU in Luxembourg. Such a construction asks for a great possibility of divergent interpretation conducted
by the Ukrainian Constitutional Court, having under domestic law the jurisdiction in ruling on constitutionality of
national legislation, and the interpretation given by the CJEU. Under such regulation, the potential conflicts are
only a question of time, particularly when it is not a Constitutional Court, but a special tribunal only, entitled to
refer the case to the CJEU.

IV. Concluding remarks

Considering the foregoing, a clash seems to be at hand. More than that, there are more questions than
clear answers or solutions provided by the AA legal framework. Therefore an analysis as to whether the Ukrainian
Constitutional Court will be able to adapt its role and function to the challenging legal framework provided for
in the EU-Ukraine AA should be carefully conducted, also from the EU constitutional law perspective and future
developments within the relationship between the EU on the one hand and Ukraine on the other. The position of the
constitutional courts as guardians of the (national) constitutional supremacy might therefore receive a new feature,
defined or rather provoked, by the new generation of AAs.
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